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presents  and  receives  that  books  of  this  character  are  able  to  be 
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AMERICAN  LAW  OF  CONTRACTS. 


PRELIMINARY  CHAPTER. 

SacTXON  1.  PnrpoBe  of  this  work. 

2.  The  English  treatises  on  the  subject. 

3.  The  American  treatises  on  the  subject. 

4.  Text-books  on  special  topics  and  law  reports. 

5.  Plan  and  arrangement  of  this  work. 

§  1.  Purpose  of  this  Work. —  The  necessity  for  a  dis- 
tinctively American  work  upon  the  Principles  of  Contract 
was  brought  to  my  notice  during  the  preparation  of  a  series 
of  lectures  on  Contracts,  in  my  capacity  of  Professor  of 
Common  Law  in  the  Law  Department  of  the  University  of 
the  State  of  Missouri.  It  had  been  my  aim  to  present  to  the 
students  of  that  department,  in  a  necessarily  limited  period 
of  time,  a  practical  view  of  the  Law  of  Contracts  as  exempli- 
fied in  the  decisions  of  the  American  courts,  and  to  accom- 
pany and  supplement  this  view  by  the  study  of  some  text- 
book upon  this  branch  of  the  law.  But  in  the  choice  of  a 
suitable  text-book  I  encountered  a  difficultv  I  had  neither 
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foreseen  nor  believed  possible.  Two  English  treatises 
remarkable  for  their  clearness  of  analysis  and  exact  learn- 
ing were,  for  reasons  to  be  presently  mentioned,  quite 
unsuited  to  my  purpose,  and  there  was  scarcely  an  American 
treatise  which  hud  not  been  written  entirely  from  the  stand- 
point of  the  practitioner  and  not  at  all  from  the  point  of 
view  of  the  student  atxlaw.  And  I  finally  became  con- 
vinced that  there  was  no  American  text-book  which  pre- 
sented a  clear  and  concise  statement  of  the  ^Principles  of  the 
Law  of  (Jontrads  as  contained  in  the  decisions  of  our  courts 
of  last  resort.  Therefore  I  set  myself  to  the  task  of  pre- 
paring a  work  which  should  in  every  way  be  suitable  for 
the  purpose  I  had  in  view  as  a  teacher,  and  which  should 
likewise  recommend  itself  not  only  to  the  teachers  of  law 
in  other  institutions  of  learning  in  the  United  States  but  to 
the  busy  practitioner  as  well. 

My  lectures  on  Contracts,  extended  and  amplified,  form 
the  basis  of  this  treatise,  and  with  a  liberal  citation  of  cases 
from  the  courts  of  every  one  of  our  States  it  will  be  found, 
I  think,  in  no  sense  a  local  work.  I  have  refrained,  except 
when  better  authorities  were  wanting  in  the  American 
adjudications,  from  the  citation  of  English  authorities,  for 
the  reason  already  mentioned,  viz. :  my  desire  that  this  shall 
be  distinctively  a  work  on  the  Principles  of  the  American 
Law  of  Contracts. 

§  2.  The  English  Treatises  on  the  Subject. —  The  En- 
glish works  on  the  Law  of  Contracts  which  are  more  or  less 
known  to  the  American  lawyer  are  those  of  Addison,  Anson, 
Chitty,  Leake,  Pollock  and  Smith.  The  last  is  too 
elementary  for  the  student,  and  of  but  little  value  to  the 
practitioner,  while  the  works  of  Addison,  Chitty  and  Leake 
are  not  only  open  to  the  same  objection  as  those  of  Hilliard, 
Parsons,  Stoiy  and  Wharton  of  our  own  country,  but 
possess  a  radical  defect,  in  thut  they  treat  of  the  law  of 
England  and  not  of  the  law  of  the  United  States.  In  the 
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case  of  a  book  intended  to  be  used  by  the  American  lawyer 
there  must  always  be  a  certain  advantsige  in  its  having 
been  written  to  explain  the  American  law  from  the  point  of 
view  of  the  American  adjudications.  The  works  of  Anson  ^ 
and  of  Pollock,^  the  former  edited  with  great  care,  ability 
and  learning  by  a  professor  of  one  of  the  most  distinguish- 
ed law  schools  in  our  country,  the  latter  annotated  with  a 
fullness  and  accuracy  not  equaled  I  think  in  the  American 
edition  of  any  other  English  text-book,  are  justly  regarded 
as  productions  of  the  greatest  merit.  Professor  Pollock's 
treatise,  however,  embraces  but  a  part  of  the  Law  of  Con- 
tracts,  purposely  omitting,  as  it  does,  the  important  topics 
of  the  Interpretation,  Performance  and  Discharge  of  the 
Contract.  Had  Professor  Anson's  treatise  been  the  work 
of  an  American  jurist,  and  devoted  to  American  instead  of 
English  law,  the  want  to  which  I  have  referred  would  have 
been  filled  on  the  day  it  was  published.  Not  only  has  it 
suggested  to  me  what  such  a  work  should  be,  but  in  the 
arrangement  of  my  topics,  in  the  statements  of  the  princi- 
ples of  the  Common  Law  and  in  the  illustrations  of  those 
principles,  I  have  in  very  many  places  in  this  volume  to 
acknowledge,  my  indebtedness  to  its  eminent  author. 

Nevertheless,  the  day  has  gone  by  when  an  English 
law  book,  no  matter  how  well  edited  or  annotated  here,  will 
satisfy  the  American  lawyer.  We  have  a  jurisprudence  of 
our  own.  Such  rules  of  the  common  law  as  our  courts 
have  considered  the  product  of  an  obsolete  social  sys* 
tern  and  inapplicable  to  our  state  of  society,  they  have 
rejected  without  waiting  for  legislative  action ;  others  they 


1  Prtneiples  of  the  English  Law  of 
OoDtract  and  of  Agency  in  its  Relation 
U>  Contract.  By  Sir  William  R.  Anson, 
Bart  D.  O.  L.  Second  American  from 
fourth  London  ediUon.  By  Jerome  C. 
Enowlton,  A.  B.,  Professor  of  Law  in 
the  University  of  Michigan.  Chicago: 
Oallaghan  A  Co.    1887. 

>  Principles  of  Contract  at  Law  and  In 


Equity,  being  a  treatise  on  the  general 
principles  concerning  the  validity  of 
agreements  with  a  special  view  to  the 
Comparison  of  Law  and  Equity.  By 
Frederick  Pollock,  Barrister  at  Law. 
Second  American  from  the  fourth 
Engliah  edition.  By  Gustavus  H.  Wald, 
of  the  Cincinna  I  bar.  ClnoinnaU: 
Bobert  Clarke  A  Co.  1886. 
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have  adopted  with  qualifications;  others  again  they  have 
adopted  without  any  change.  This  American  juri^iprudence 
and  system  of  jadge-made  law  is  found  not  in  the  English 
reports  and  commentaries ,  but  in  the  decisions  of  more 
than  three  score  courts  of  final  resort,  contained  in  more 
than  four  thousand  volumes  of  reports.  The  published 
judicial  decisions  of  any  one  of  our  larger  States  now 
exceed,  both  in  number  and  in  the  extent  of  questions 
passed  upon,  those  of  all  the  English  common  law  courts  a 
quarter  of  a  century  ago  —  the  days  when  an  American  law- 
yer thought  his  library  not  half  furnished  if  it  lacked  a  full 
set  of  the  English  reports  from  Taunton  to  Best  &  Smith, 
and  the  citation  of  English  precedents  was  still  observed 
by  the  lawyer  to  support  his  argnment  and  by  the  judge  to 
sustain  bis  judgment.  About  this  time  or  a  little  earlier 
the  caustic  British  critic  was  asking,  **  Who  reads  an 
American  book?"  The  American  law  book  seller  of  to- 
day may  more  fittingly  inquire,  *'  Who  buys  an  English  Law 
Report?"  And  this  change  has  come  about  not  because 
the  judges  of  the  English  bench  of  to-day  are  not  the  equals 
of  those  of  yore,  but  because  in  our  own  adjudications  we 
are  now  sufficiently  supplied  with  legal  precedent  and  legal 
argument. 

§  3.  The  American  Treatises  on  the  Subject.  —  Bishop, 
Hilliard,  Parsons,  Story  and  Wharton  are  the  best  known  of 
the  American  writers  on  the  Law  of  Contracts.  But  Hil- 
liard and  Story^s  works  are  now  practicall}'  obsolete  and 
they,  as  well  as  the  works  of  Parsons  and  Wharton,  are 
in  no  sense  treatises  on  the  Principles  of  CJontracts,  but 
rather  digests,  compendiums  or  abridgments.  It  has 
always  been  a  wonder  to  me  as  it  has  been  to  others,^  that 
one  could  ever  learn  the  law  from  these  great  comment- 
aries, so   loaded  with  authorities,  so  hampered  with  dis- 

1  See  Bfr.  Irving  Browne's  preface  to  Relations.  Boston:  The  Boston  Book 
his  Klements  of  the  Law  of  Domestic      Co. 
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tinctionsy  so  diffuse  in  discussion.^  Any  criticism  of  mine 
of  Dr.  Bishop's  recent  treatise  ^  must  be  made  from  the 
stand-point  of  the  student.  The  more  one  studies  the  sub- 
ject, and  the  deeper  he  is  read  in  the  decisions  of  the 
courts,  the  greater  will  be  his  admiration  of  the  genius  of 
the  author  in  evolving  his  principles  and  reconciling  con- 
flicting oases  and  his  courage  in  combatting  erroneous  doc- 
trines. I  know  of  no  more  delightful  book  for  the  lawyer 
than  Dr.  Bishop's,  and  few  more  difficult  for  the  novice  to 
comprehend.  The  latter  is  hardly  to  be  blamed  if  he  finds 
it  impossible  very  often  to  grasp  the  meaning  of  an  author 
who  takes  it  for  granted  that  his  reader  is  to  some  extent 
learned  in  the  law. 

We  have  then  many  digests  of  or  commentaries  upon  the 
Law  of  Contracts  for  the  practitioner  and  we  have  a  few 
manuals  of  the  Law  of  Contracts  for  the  student.  But  the 
commentaries  are  of  slight  use  to  the  student  and  the 
manuals  are  of  little  value  to  the  practitioner.  I  have 
essayed  in  the  following  pages  to  write  a  work  from  which 
the  student  may  learn  the  law,  and  which  will  also  serve 
him  as  a  safe  and  ready  adviser  after  he  shall  have  entered 
the  ranks  of  the  profession. 

§  4.  Text-Books  on  Special  Topics  and  Law  Re- 
ports.—  I  have  endeavored  in  the  body  of  this  book  to 
state  the  Principles  of  the  American  Law  of  Contracts 
accurately,  concisely  and  clearly.  The  student  or  prac- 
titioner who  desires  a  closer  view  of  the  special  subjects 
embraced  in  this  general  topic,  and  the  applications  of 
these  principles  to  particular  cases,  will  find  them  either  in 


1  Two  books  written  specially  for  the 
stadent deserve  notice.  Bfetcalf  on  Con- 
tracts, which  has  had  Its  day,  and  Prof. 
Benjamin's  General  Principles  of  the 
Ij»w  of  Contract  In  the  form  of  rules 
(Bloomlngton,  HI.,  1801).  The  latter  is 
an  admirable  little  book,  which  will  be 
found  of  great  service  in  reviewing  the 


principles  and  the  legal  roles  relating  to 
Contracts,  and  I  cheerfully  recommend 
It  to  the  stadent. 

s  Coromentarlos  on  the  Law  of  Con- 
tracts Upon  a  New  and  Condensed 
Method.  By  Joel  Prentiss  Bishop. 
LL.D.  Chicago:  T.  H.  Flood  A  Oo.  1887. 
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the  special  treat!  f^es  upon  Agency,  Bailments,  Corporations, 
Damages,  Equity  Jurisprudence,  Evidence,  Fraud,  Infancy, 
Limitations,  Married  Women,  Mortgages,  Negotiable  Instru- 
ments, Partnership,  Real  Property,  Sales,  Statute  of  Frauds, 
Suretyship  and  Guaranty,  Trusts,  Vendor  and  Purchaser 
and  Usages  and  Customs,  or  in  my  own  exhaustive  Abridg- 
ment of  the  whole  body  of  the  civil  law,  Rights,  Rem- 
edies and  Practice.^ 

A  complete  collection  of  the  decisions  of  all  the  Amer- 
ican courts,  not  being  easy  of  access  to  every  lawyer,  I  have 
used  very  freely  in  my  citations  the  splendid  series  of 
selected  cases  from  all  the  States  known  as  the  American 
Decisions,  the  American  Reports  and  the  American  State 
Reports  where  one  is  able  to  find  (as  a  glance  at  the  cases 
cited  in  the  notes  to  this  treatise  will  show)  all  the 
reported  cases  he  is  likely  to  need,  on  every  branch  of 
the  law,  and  rich  in  annotations  of  the  highest  value  to 
the  practicing  lawyer. 

§5.  Plan   and    Arrangement    of    this    Work. — The 

present  treatise  is  divided  into  five  main  parts  and  nineteen 
chapters,  viz. :  — 

Part  T.  The  Formation  of  the  Contract,  i.  e. :  What  are 
the  elements  nece^^sary  to  a  valid  contract? 

Here  we  find  that  tbere  must  be  an  Agreement  (Cap.  I)  which  is 
either  Express  or  Implied  (Cap.  II) :  that  it  mast  be  expressed  in  a 
certain  Form  (Cap.  Ill; ;  that  it  must  be  founde'l  upon  a  Considera- 
tion (Cap.  IV) ;  that  it  must  be  made  by  Parties  capable  of  con- 
tracting (Cap.  V);  with  their  real  Consent  (Cap.  VI),  and  that  it 
must  be  for  a  Legal  Object  (Cap.  VII). 

Part  !!•  The  Operation  of  the  Contract,  i.  e. ;  Whom 
does  it  affect,  and  wlio  are  the  persons  who  may  obtain 
rights  or  may  be  held  liable  under  it? 

1  Bights,  Remedies  and  Practice,  at  John  D.  Lawson,  LL.D.    In  eeyen  vol- 

Law,  in  Eqaity  and  Under  the  Co<lc8.    A  umes.    San  Francisco:    Bancroft-Whit. 

!  Treatise  on  American  Law  In  civil  cases,  neyCo.    1890. 

with  a  digest  of  illastrative  cases.    By 
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Here  we  find  that  not  only  does  It  affect  the  original  parties  to 
the  agreement  but  likewise  those  persons  who  may  take  the  place 
of  either  of  the  original  parties  by  Assignment  (Cap.  YIII). 

Pai*t  III.  Tlie  Interpretation  of  the  Contract,  i.  e. :  In 
what  modes  and  by  what  rules  is  the  meaning  of  the  con- 
tract to  be  arrived  at? 

Here  we  find  certain  legal  rules  by  which  we  can  ascertain  what 
the  terms  of  tbe  agreement  were,  which  we  call  Proof  of  the 
Contract  (Cap.  IX),  aud  certain  other  legal  rules  by  which  we  can 
ascertain  what  those  terms  mean  —  which  we  call  Construction  of 
the  Contract  (Cap.  X). 

Part  IV.  The  Dlschargre  of  the  Contract,  i.  e. :  In 
what  m<Mles  does  the  obligation  come  to  an  end  and  the 
parlies  become  freed  from  its  rights  and  liabilities? 

Here  we  And  that  the  contractual  tie  may  be  loosened  and  the 
parties  freed  from  its  rights  aud  rabilities  either  by  Agreement 
(Cap.  XI) ;  by  Performance  (Cap.  XII) ;  by  Impossibility  of  Perform- 
ance (Cap.  XIII) ;  by  Operation  of  Law  (Cap.  XIV);  or  by  Breach 
(Caps.  XV-XVI). 

Part  V.  The  Remedies  Upon  the  Contract,  i.e.:  1\\ 
what  modes  and  to  what  extent  may  eitiier  party  obtain 
satisf.-iction  when  the  other  fails  to  perform  what  he  has 
promised? 

Here  we  And  that  he  may  recover  compensation  for  the  loss  a 
breach  has  caused  him,  which  compensation  is  called  Damages  (Cap. 
XVII),  or  the  court  may  in  certain  cases  compel  the  party  in  de- 
fault to  actually  perform  whit  he  promi-ed,  which  is  called 
Specific  Performance  (Cap.  XVIII);  and  lastly  that  this  right  of 
action  may  be  Discharged  in  various  ways  (Cap.  XIX). 
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PART   I 


THE  FORMATION  OF  THE  CONTRACT. 


§  6.  Introductory. 


§  6.  Introdnotory.  — A  contract  is  defined  by  the  most 
disticgnished  chief  justice  of  the  highest  court  in  the  land 
and  the  most  august  judicial  tribunal  in  the  world,  as  an 
agreement  in  which  a  party  undertakes  to  do  or  not  to  do  a 
particular  thing.^  And  yet  this,  while  correct  as  a  mere 
definition,  falls  very  far  from  describing  the  kind  of 
agreement  which  is  essential  to  a  contract  binding  and 
enforceable  by  law.  An  agreement  may  exist  and  yet 
not  be  so  formed  between  the  parties  as  to  make  a  valid 
contract;  or  it  may  be  properly  formed  as  between  the 
parties,  and  yet  not  be  so  expressed  in  its  form  as  to  be 
enforceable;  or  it  n>ay  possess  these  two  elements  and  yet 
sot  contain  the  consideration  which  the  law  requires ;  or 
it  may  possess  these  three  elements  and  yet  not  be  entered 
into  by  parties  legally  capable  of  contracting;  or  it  may 
possess  these  four  elements  and  yet  not  have  the  necessary 
legal  consent  of  the  parties ;  or  it  may  possess  these  five 
elements  and  yet  be  for  an  object  which  in  the  eye  of 
the  law  is  not  u  legal  object. 

Therefore,  in  treating  of  the  formation  of  the  contract, 
ft.  e.y  the  elemeats  necessary  to  a  valid  contract,  we  shall 
consider,  1st.  The  agreement;  either  express  or  implied. 
2d.  The  forni  required,  3d.  The  consideration  required. 
4th.  The  capacity  of  the  parties.  5th.  The  consent  of  the 
parties.  6th.  The  legality  of  the  object  of  the  agreement. 
These  six  requisites  are  essential  to  a  valid  contract,  for 
where  any  one  of  them  is  absent,  the  agreement  is  in  some 
cases  merely  unenforceable,  in  some  voidable  at  the  option 
of  one  of  the  parties,  in  some  absolutely  void. 

1  Marshall,  C.  J.,  In  Stnrgis  v.  CrowniDshield,  4  Wheat.  197. 
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CHAPTER   I. 

THB    AGREEMENT. 

SscnoN  7.  Agreement  defined. 

8.  Intention  must  be  commnnicated. 

9.  PromlBe  defined. 

10.  Unenforceable  promlees.   . 
11*  Representations  on  which  another  acts  —  estoppel. 
12.  Agreement  results  from  offer  and  acceptance. 
18.  OfEer  and  acceptance  must  be  commnnicated. 

14.  Implied  acceptance  from  silence. 

15.  Acceptance  most  be  absolute  and  unconditional. 

16.  And  Identical  with  terms  of  offer. 

17.  Effect  of  ref  nsal  or  non-acceptance  of  terms  of  offer. 

18.  Offerer  may  prescribe  time,  place  and  conditions  of  accept- . 

ance. 

19.  But  not  of  refusal. 

20.  Offer  made  by  post. 

21.  Acceptance  made  by  post. 

22.  By  telegraph. 

28.  The  subject  of  acceptance  by  agent  reviewed. 

24.  Offer  must  be  accepted  by  person  to  whom  made. 

25.  Offer  to  unascertained  person. 

26.  Same — ^rewards. 

27   Offer  may  be  revoked  before  acceptance. 

28.  Revocation  must  be  communicated. 

29.  Acceptance  makes  an  Irrevocable  contract. 

80.  Revocation  of  acceptance. 

81.  Offer  may  lapse  or  be  determlned|  how. 

82.  Time  and  place. 

§  7.  Agreement  Defined*  —  Agreement  consists  where 
two  persons  are  of  the  same  mind  and  intention  concerning 
the  subject-matter.  This  state  of  mind  or  intention  can  be 
ascertained  only  by  outward  expressions,  such  as  words  or 
acts.  Therefore  the  law  excludes  all  questions  of  inten- 
tion unexpressed,  and  imputes  to  a  person  a  state  of  mind 
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§  9  THE   AGREEMENT.  [PABT   I. 

or  intention  corresponding  to  the  rational  and  honest  mean* 
ing  of  his  words  and  acts.^  Whatever  a  man's  real  intention 
may  be,  if  he  so  conducts  himself  that  a  reasonable  man 
would  believe  that  he  was  assenting  to  what  he  proposed, 
and  the  latter  on  the  faith  of  this  contracts  with  him,  the 
man  so  conducting  himself  is  as  much  bound  as  if  he  had 
actually  intended  to  agree  to  the  other  party's  terms.' 

§  8.  Intention  must  be  CommnnicatecL — The  parties 
must  communicate  to  one  another  their  common  intention. 
A  secret  acceptance  of  a  proposal  cannot  constitute  an 
agreement.^  If  A  for  example,  writes  to  B  and  offers  to 
buy  B's  horse  and  B  makes  up  his  mind  to  accept,  but 
never  tells  A  of  his  intention  to  do  so,  he  has  no  remedy 
if  A  buys  a  horse  elsewhere.  In  White  v.  Corlies^^  C 
wrote  W,  **  Upon  agreeing  to  fini  sh  the  fitting  up  of  offices 
57  Broadway  in  two  weeks  from  date,  you  can  commence 
at  once."  W  immediately  purchased  lumber  for  the  work 
and  began  to  prepare  it.  The  next  day  the  proposition  was 
countermanded.  It  was  held  that  the  acceptance  was  not 
binding  on  C,  as  it  was  a  mere  mental  determination,  un- 
accompanied by  any  act  indicating  to  C  that  his  proposal 
was  accepted. 

§  9.  Promise  I>efined.  —  In  an  agreement  as  the  source 
of  a  legal  contract,  the  matter  agreed  upon  must  import 
that  the  one  party  shall  be  bound  to  the  other  in  some  act 
or  performance  which  the  other  shall  have  a  right  to  enforce. 
This  signification  of  a  purpose  to  do  or  not  to  do  some 
particular  thing,  is  called  a  promise,^  provided  always  that 
it  be  accepted  by  the  other   party  .^    The  parties  to  a 


1  Leake  Contracts,  12.  Eggrleeton,  48  Mioh.  218;  Biogden  «. 

s  Blackbuni,  J.,  in  Smith  v.  Hughes,  Metropolitan  B.  Co.,  L.  R.  2  App.  Oas. 

L.  B.  6  Q.  B.  607;  Freeman  v,  Cooke.  2  691. 
Bx.654.  «MN.Y.467. 

8  White  V.  Oorlles,  46  N.  T.  487 ;  Bama  •  »  Leake  Cont.  IS. 

ley  V.  Leland,  6  Bobt  8S8;  Van  Valken-  •  For  a  promise  not  assented  to  b/ 

burg  V,  Bogers,  18  Mich.  180;  Wagner  v.  the  promisee  is  not  binding  upon  the 
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promise    are    called    respectively   the  promisor  and  the 
promisee. 

§  10.  Unenforceable  Promises.  —  But  there  are  several 
requisites  to  a  binding  promise.     In  the  first  place  the 
intention  to  bind  oneself   must   appear,  for  all  promis- 
sory expressions  do  not  by  acceptance  constitute  an  agree- 
ment,^ nor  do  mere  statements  of  intention,  though  acted 
upon  by  the  party  to  whom  they  are  made.'    In  an  English 
case  a  person,  in  answer  to  a  suitor  for  his  daughter,  wrote : 
''I shall  allow  her  the  interest  on  two  thousand  pounds, 
whether  she  remains  single  or  marries.     If  the  latter,  I 
may  bind  myself  to  do  it,  and  pay  the  principal  at  my  death 
to  her  and  her  heirs."     This  was  held  not  to  create  a  con- 
tract because  it  did  not  import  an  intention  to  make  a  binding 
promise.'    In  Stamper  v.  Temple^  the  defendant  and  his 
family  were  in  deep  affliction  at  the  loss  of  his  son ;  he  him- 
self was  laboring  under  the  effect  of  severe  wounds  received 
from  the  same  persons  who  had  killed  his  son ;  so  that 
when  the  arresting  of  the  persons  who  had  perpetrated  the 
outrage  was  spoken  of,  he  observed  that  he  would  give  two 
hundred  dollars  to  have  them  arrested.     **  What  is  called  an 
offered  reward,"  said  the  court  *^  was  nothing  but  a  strong 
expression  of  his  feelings  of  anxiety  for  the  arrest  of  those 
who  had  so  severely  injured  him,  and  this  greatly  increased 
by  the  distracted  state  of  his  own  mind,  and  that  of  his 
family;  as  we  frequently  hear  persons  exclaim,  <OhI  I 
would  give  a  thousand  dollars  if  such  an  event  were  to 
happen,^  or  vice  versa.    No  contract  can  be  made  out  of 
such  expressions ;  they  are  evidence  of  strong  excitement, 
but  not  of  a  contracting  intention."     So  business  circulars, 


pnmlBor.   KoKlnley  v.  Watkins,  IS  111.  i  Canon  v,  Laoas,  18  B.  Hon.  SIS; 

MO;  Brown  v.  Rice,  29  Mo.  822 ;  Bllason  Stagg  r.  Compton,  81  Ind.  171. 

9.  Henshaw,  4  WheaL  225;  Tncker  v.  >  Week  r.  Tlbold.  Boll  Abr.,  p.  6; 

Woods,  n  Johns  190;  7  Am.  Deo.  806;  Klrk^eyr.  KIrksey,  8  Ala.  181. 

King  V.  Warfleld,  87  Md.  248;  1  Am.  St.  s  Bandall  v,  Morgan,  12  Veser*  87. 

Bop.  881 ;  Demoss  «.  Noble,  6  Iowa,  580.  *  6  Humpb.  118: 44  Am.  Deo.  298. 
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stating  terms  upon  which  goods  may  be  ordered ,  sent  to 
persons  to  attract  their  attention  to  a  particular  business, 
are  not  offers  which  become  binding  contracts  on  their  ac- 
ceptance by  the  persons  addressed.^ 

Secondly^  the  intention  of  the  parties  must  refer  to  legal 
rdations ;  it  must  have  reference  to  the  assumption  of  legal 
rights  and  duties  as  opposed  to  engagements  of  a  social 
character.^  One  may  accept  a  proposal  to  dine  with  an- 
other or  to  take  a  walk  or  go  to  a  base  ball  match  with  him, 
and  may  even  incur  trouble  and  expense  in  keeping  the 
engagement,  yet  as  no  legal  consequences  are  contemplated 
by  the  parties  to  such  agreements  no  action  will  lie  for  their 
breach.^  So,  though  a  matter  may  have  the  form  of  a  con- 
tract nevertheless  if  it  were  understood  by  the  parties  as  a 
mere  joke  or  piece  of  fun,  no  legal  obligation  could  arise 
but  of  it,* 

Thirdly^  the  promise  must  be  certain  in  its  terms,  and  not 
so  indefinite  and  illusory  as  to  make  it  impossible  to  say 
just  what  was  promised.  Therefore  where  A  bought  a  horse 
from  B  promising  that  *^  if  the  horse  was  lucky  to  him,  he 
would  give  $25  more  or  the  buying  of  another  horse,''  it 
was  held  that  this  was  too  loose  and  vague  to  be  considered 
in  a  court  of  law.^  So  where  A  promised  B  that  if  she,  a 
single  woman,  would  live  with  him  until  her  marriage,  he 
would  give  her  one  hundred  acres  of  land,  without  any 
reference  to  locality  or  value,  it  was  held  void  for  uncer- 
tainty.^ Where  an  employer  engages  a  servant,  promising 
to  give  him  such  remuneration  as  he,  the  employer,  shall 


1  Lyman  v.  Boblnson,  14  Allen,  854;  25  Ala.  836;  Topping  v.  Swords,  1  E.  D. 

Monlton  «.  Kershaw,  69  Wla.  816 ;  48  Adl  Smith,  609. 

R.  616;  Knight  v.  Cooley,  84  la.  818;  8  Anson  Oontr.  19. 

Beanpre  v.  P.  &  A.  Tel.  Co.  21  Minn.  *  Armstrong  v.  McGhee,  Addis.  861; 

165.  Bee    Smith  v.  Wearer,  90  111.  892;  Keller  «.  Holdeman,  11  Mich.  248;  88 

Chicago,  etc,  B.  B.  Co.  v.  Dane,  48  N.  Y.  Am.  Dee.  787. 

240;  Unooln  v.  Brie  Preserving  Co.,  132  »  Gathtng  v,  Linn,  8  B.  A  Ad.  288: 

Mass.  129 ;  Howard  v.  Industrial  School,  *  Sherman  v.  Kitsmlller»  17  Seig.  &  B. 

78  Me.  280.  46. 

8  Pollock  Contr.  2;  Erwin  v.  Erwln, 
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« 

think  right,  there  is  do  legal  liability  to  pay  anything.^ 
So,  in  a  recent  case,  a  promise  by  a  school  trustee  to  a 
teacher  to  pay  "good  wages  "  was  held  too  indefinite  to 
found  an  action  upon.^  So,  where  the  defendant  promised 
the  plaintiffs  that  if  they  would  buy  a  certain  store-house 
and  stock  of  goods,  he  would  **  assist  them  by  indorsing 
their  paper  and  advancing  them  the  money  to  carry  on  the 
mercantile  business  advantageously,"  it  was  held  that  the 
promise  was  too  indefinite  and  uncertain  to  support  an 
action.' 

§  11.  Bepresentations  on  Wliich  Another  Acts  —  Es- 
toppel. —  A  represeutation  concerning  a  matter  of  fact  may 
also  be  made  to  another,  although  without  any  expressed  or 
intended  warranty  of  the  truth,  yet  with  the  intention  of 
inducing  him  to  act  upon  it;  and  if  the  latter  aet  upon  it, 
and  suffer  los^  by  reason  of  it  not  being  true,  the  party 
making  the  representation  may  be  held  responsible  in  law 
for  the  consequences;  or  he  may  be  estopped  from  denying 
the  truth  of  the  representation.* 

§  12.  Agreement  Besnlts  from  Offer  and  Acceptance. — 
Every  agreement  must  necessarily  result  from  an  ofier  or 
proposal  on  the  one  side  and  an  acceptance  on  the  other  .^ 

To  illustrate: — 

(a)  At  a  sale  by  auction  each  bid  is  an  offer  of  a  price 
for  the  article  put  up  for  sale,  which  bids  are  successively 
made  until  one  is  accepted  by  the  fall  of  the  hammer,  when 
the  agreement  is  complete.* 

1  Taylor  «.  Brewer,  1  liaale  A  S.  S90 ;  *  Brwin  v.  Emin,  25  Ala.  236. 

Roberta  v.  Smith,  A  Harl.  A;  N.  315 ;  28  L.  *  Lawson  Rlgbts,  Bern.  &  Fi,,  §  2226. 

J.  Ex.  IM;  Parker  v.  Ibbetson,  4  Com.  f>  White  v.  Corlies,  46 N.  Y.467;  Con- 

B.  (H.  B.)  346;  27  li.  J.  Com.  P.  286.    See  nor  v.  Rennekcr,  25  S.  O.  614. 

poit,  §409  «  Lawson  Bights,  Rem.  &  Pr.,  §  212; 

s  Fairplay  School  Tp.  r.  O'NeU,  26  K.  Payne  v.  Cave,  8  Term.  Rep.  148 ;  Itos  «. 

X.  Rep.  686.  Tregent,  28  Mich.  880. 

2  17 


§  12 


THE    AOBEEMENT. 


[part  I. 


(b)  The  time-tables  pablished  by  a  railroad  compaDy 
are  an  offer  made  to  all  persons  who  apply  for  carriage  that 
the  trains  will  run  as  advertised.^ 

(c)  The  publication  of  an  advertisement  of  a  reward  for 
information,  respecting  a  loss  or  a  crime,  or  an  oral  an- 
nouncement to  the  same  effect  is  an  offer  to  any  person 
who  is  able  to  give  the  information  asked,  and  on  its 
acceptance  by  giving  the  information  the  agreement  is 
complete.^ 

(d)  The  sending  of  an  order  to  a  merchant  or  manu- 
facturer is  an  offer  to  purchase  and  the  sending  of  the 
goods  is  an  acceptance  of  the  offer  and  creates  a  contract 
of  sale.^ 

(e)  An  agreement  b^'  B  to  sell  A  his  farm  for  $5,000, 
must  be  the  result  of.  an  offer  by  B  to  sell  it  for  that  price 
and  an  acceptance  by  A  or  an  offer  by  A  to  give  that  sum 
for  it  and  an  acceptance  by  B.* 

(f)  The  purchase  of  a  book  or  a  basket  of  fruit  or  any 
other  article  displayed  for  sale  in  a  store  is  the  result  of 
the  displaying  his  wares  by  the  storekeeper,  who  says  in 
act  though  not  in  word,  *'  Will  you  buy  my  goods  at  my 
price?"  and  the  customer,  taking  up  the  article  with  his 
cognizance,  says,  **  I  will."  ^ 

(g)  The  entering  a  street  car  and  riding  in  it  amounts  to 
an  agreement  to  carry  on  the  usual  route  for  the  usual  fare 
by  the  carrier  aiid  an  agreement  to  pay  the  usual  fare  by 
the  passenger,  because  the  presence  of  the  street  car  is  a 
constant  offer  by  the  company  to  perform  such  service  upon 


1  Lawson  Bights,  Rem.  A  Pr.,  §  1886; 
Denton  v.  Great  North  B.  Co.,  6  £.  A  B. 
860  Sears,  v.  B.  B.  Co.,  14  Allen,  433;  92 
Am.  Dec  780. 

s  LAWBon  Bights,  Rem.  A  Pr.,  §  22S0; 
Williams  V.  Oawardine,  4  B.  «fc  Ad. 
621;  Beif.  v.  Page,  05  Wto.  476;  42  Am. 
Bep.  731;Byer«.  Stock  well,  14  Cal.  134; 
78  Am.  Dec.  634;  Janvrin  r.  Exeter, 48  N. 
H.  83;  2  Am.  Bep.  185;  Hayden  v.  Song. 
er»  S6  Ind.  42;  26  Am.  Bep.  1. 
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8  Harvey  v.  Johnston,  6  C.  B.  296; 
Briggs  V.  Sizer,  80  N.  Y.  652;  Dent  «. 
Steamship  Co.,  49  N.  Y.  870;  Crook  v. 
Cowan,  64  N.  C.  743. 

*  Anson  Oontr.  11. 

*  Anson  Oontr.  U.  "If  I  take  up 
wares  from  a  tradesman  wlthoat  any 
agreement  of  price,  the  law  conclades 
that  I  contracted  to  pay  their  real  valae.'* 
2  Black.  Com.  30. 
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its  osual  terms,  and  the  man  who  enters  the  car  accepts 
the  offer  and  agrees  to  pay  the  usual  fare  for  the  service.^ 

(h)  A  person  who  takes  a  seat  at  the  dining  table  of  a 
hotel  offers  to  take  a  meal  for  the  usual  price  charged  to 
guests,  and  the  proprietor  accepts  the  proposal  by  furnish- 
ing the  meal.' 

( i )  A  man  with  the  full  knowledge  of  another  does  work 
for  him,  the  latter  knowing  that  he  expects  to  be  paid  for 
it;  the  doing  the  work  is  a  proposal  and  the  receiving  the 
service  without  dissent  is  the  acceptance.^ 

(j)  A  offers  B  to  pay  him  a  certain  sum  of  money  on  a 
future  day  if  B  will  p  romise  to  perform  certain  services  for 
him  before  that  day.  When  B  makes  the  pt'omise  asked 
for  he  accepts  the  promise  offered,  and  both  parties  are 
bound,  the  one  to  do  the  work,  the  other  to  allow  him  to 
do  it  and  to  make  the  payment. 

(k)  A  sends  goods  to  B's  house  and  B  accepts  or  uses 
the  goods;  Bis  liable  on  an  implied  contract  to  pay  what 
the  goods  are  worth.  The  offer  is  made  by  sending  the 
goods,  the  acceptance  by  their  use  or  consumption,  which 
is  in  fact  a  promise  to  pay  their  price. 

(1)  A  requests  B  to  work  for  him  for  hire.  On  B  going 
to  work  as  requested,  the  offer  is  accepted  unless  A  had 
prescribed  in  his  offer  some  particular  fdrm  of  acceptance. 
Or  A  writes  to  B  offering  to  re-imburse  him  if  he  will  pay 
the  taxes  on  certain  land.  B  pays  the  taxes.  This  is  a 
sufficient  acceptance  of  the  offer.  ^ 

From  these  examples  it  will  be  seen  that  a  proposal  may 
assume  two  forms,  the  o^er  of  a  promise  and  the  offer  of 
an  act,  and  that  acceptance  may  assume  tioo  forms  also,  the 
giving  of  a  promise  or  the  doing  of  an  act.  And  that 
therefore  an  agreement  may  arise  in  three  ways,  viz.:  (1) 


1  Aiuon.  Oontr.  18.  Hack  v.   Flentye,  80    111.  202 ;    Day  v 

*  BenJ.  Prino.  of  Oontr.  1&  Caton,  119  Mass.  613. 

1  Id.  DoWolf  «f.  Chicago,  96  111.  448;  *  Allen  v.  Oboutean  (Mo.),  14  S.  W. 

Rep.  869. 
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In  the  offer  of  an  act  for  a  promise,  as  in  illustrations  (f)» 
(g),  (i),  (k).  (2)  In  the  offer  of  a  promise  for  an  act, 
as  in  illustrations  (c),  (d),  (h),  (1).  (3)  Intheoffer  of  a 
promise  for  a  promise,  as  in  illustrations  (a),  (b),  (e),(]). 
The  simplest  form  of  offer  and  acceptance,  viz.,  the  offer 
of  a  promise  and  its  acceptance  by  simple  assent,  is  not 
applicable  to  the  law  of  contracts  except  in  the  single  case 
of  contracts  under  seal.  The  reason  is  that  in  our  law  no 
promise,  which  is  not  under  seal,  is  binding  unless  the 
promisor  obtains  some  benefit  in  return  for  his  promise, 
and  this  benefit  is  called  *^  consideration."  ^  Therefore 
if  a  man  says  to  another  **  I  will  give  you  |100,"  or  **  I 
will  do  such  and  such  a  thing  for  you,"  the  other  by  simply 
assenting  to  the  proposal  without  doing  something  in  return 
for  the  promise  cannot  create  a  binding  contract.  But«  if 
A  promises  B  under  seal  that  he  will  do  a  certain  act  or 
pay  a  certain  sum,  when  B  has  assented  to  the  proposal 
both  are  bound,  and  there  is  a  contract.  Until  he  has 
assented  there  is  an  offer,  which,  as  we  shall  see,  is  irre- 
vocable so  far  as  A  is  concerned,  owing  to  the  particular 
form  in  which  it  was  made,  though  it  cannot  bind  B  until 
he  has  assented  to  it.  For  a  man  cannot  be  forced  to 
accept  a  benefit,  though  acceptance  is  sometimes  presumed 
when  the  thing  is  clearly  to  his  benefit.^ 

§  13.  Offer  and  Acceptance  Must  be  Communicated.  — 

From  the  illustrations  given  in  the  last  section  it  must  be 
plain  that  an  offer  and  an  acceptance  may  be  by  acts  as 
well  as  by  words.^  But  it  is  essential  that  they  be  com- 
municated. In  Bartholomew  v.  JacksoUj^  a  farmer,  seeing 
his  neighbor's  stack  of  wheat  in  danger  of  fire,  took  upon 
himself  to  remove  it  to  a  safe  place,  and  then  sued  for  his 
services.  But  it  was  ruled  that  as  the  offer  to  remove  the 
stack  was  never  communicated  to  the  defendant  there  was 

1  See po9t.  Gap.  IV.  >  Oxook  v.  Cowan,  84  N.  0. 74S. 

9  Lawson  Rights,  Rem.  A  Pr.,  §  2S7S.  *  20  Johns.  28 ;  11  Am.  Deo.  237. 
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DO  contract  on  which  he  could  be  held.  In  Taylor  v. 
Laird,^  the  plaintiff,  who  had  been  engaged  to  command 
the  defendant's  ship,  threw  up  his  command  in  the  course 
of  the  expedition  but  helped  to  work  the  vessel  home,  and 
then  claimed  reward  for  services  thus  rendered.  It  was 
held  that  he  could  not  recover.  Evidence  *^  of  a  recogni- 
tion or  acceptance  of  services  may  be  sufficient  to  show  an 
implied  contract  to  pay  for  them,  if  at  the  time  the  defend- 
ant  had  power  to  accept  or  refuse  the  services J^^  But  in 
this  case  the  defendant  never  had  the  option  of  accepting 
or  refusing  the  services  while  they  were  being  rendered, 
and  did  in  fact  repudiate  them  when  he  became  aware  of 
them.  The  plaintiff's  offer,  being  uncommunicated,  did 
not  admit  of  acceptance,  and  could  give  him  no  rights 
against  the  party  to  whom  il  was  addressed. 

Nor  can  an  acceptance,  which  does  not  go  beyond  an  un- 
communicated mental  determination,  create  a  binding  con- 
tract simply  because  the  intention  to  accept  did  in  fact 
exist.'  But  when  the  acceptance  reaches  the  person  who 
made  the  offer  it  is  immaterial  by  what  mode  it  is  sent ; ' 
it  may  be  by  mail,  by  telegraph,  by  special  messenger  or  the 
like,  as  well  as  by  the  words  written  or  spoken  or  the  acts  or 
conduct  of  the  one  to  whom  the  offer  is  made.^ 

Doubtless  there  may  be  cases  in  which  the  proposal  is  in 
such  a  form  as  not  to  call  for  a  communication  of  the 
acceptance,  as  where  it  is  by  letter  whose  terms  exclude  the 
idea  of  the  necessity  of  a  reply  in  case  of  acceptance. 

§  14.  Implied  Aooeptance  from  Silence.  —  Where  con- 
duct b  relied  upon  as  constituting  acceptance  it  must  be 


1  SB  L.  J.  Ex.  829.  *  Howard  v,  Daly,  61 N.  T. 862 ;Tre'?or 

s  Felthoase  v.  Bindley,  11  O.  B.  (n.  v.   Wood,  86  N.  Y.  807;  Scbomberg  v. 

8.)  8G9;  MacUer  «.  Frith,  6  Wend.  108;  Cheney,  6  Thomp.  A  O.  200;  Fox  v.  Tor- 

tl  Am.  Dec.  202;  Slocomb  v.  Loaty,  1  ner,  1  111.  (App.)  163;  Duble  r.  BattB>88 

Hemp.  481.  Tex.  812. 
<  Perry  v.  Iron  Co.,  IS  B.  1. 12 ;  2  Am. 

St  Sep.  908. 
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soniething  more  than  mere  sileDce,  it  must  be  silence  under 
such  circumstauces  as  to  amount  to  acquiescence.^  Thus 
consent  could  by  no  method  of  reasoning  be  presumed  from 
silence  when  the  offer  is  not  communicated  to  the  party  to 
whom  it  was  intended  to  be  made,  as  in  Bartholomew  v. 
Jackson^  and  Taylor  v.  Laird.*  Though  circumstances 
may  exist  which  will  impose  a  contractual  obligation  by 
mere  silence,  yet  such  circumstances  are  exceptional  and 
rare;  and  no  legal  liability  can  arise  out  of  the  silence  of 
the  party  sought  to  be  affected,  unless  he  was  subject  to  a 
duty  of  speech  which  was  neglected  to  the  injury  of  the 
other  party.* 

§  15.  Acceptance  Must  be  Absolute  and  Uncondi- 
tional. —  The  acceptance  must  be  absolute  and  uncondi- 
tional.^ Thus  if  A  offers  to  B  to  do  a  certain  thing  and 
B  accepts  conditionally  or  introduces  some  new  term  into 
bis  acceptance,  his  answer  is  either  a  mere  expression  of  a 
willingness  to  negotiate  or  it  is  in  the  nature  of  a  counter- 
proposal on  his  part.*  This  conditional  acceptance  being  a 
counter-proposal  is  not  binding  until  it  is  accepted  ( and 
communicated)  by  the  original  proposer.^  In  Borland  y. 
Qufey^  A,  who  was  a  creditor  of  an  innkeeper  whom  B 
desired  to  buy  out,  sent  word  to  B  that  if  he  would  guaranty 
the  innkeeper's  debt  to  him  he  would  refrain  from  attache 
ing  the  property.  B  replied  that  he  would  do  so  if  A  would 
not  attach  and  would  also  keep  the  thing  quiet,*  This  was 
satisfactory  to  A,  but  he  neglected  to  notify  B,  although  he 
refrained  from  attaching  the  property.     It  was  held  that 


1  Anson  Oontr.  10.  nor,  117  111.  478 ;  67  Am.  Bep.  876 ;  Potts  r. 

s  Suprtu  Whitehead,  23  N.  J.  (Eq.)  612;  Brown  v. 

8  Supra.  K.  R.  Co.,  44  N.  Y.  79. 

*  Royal  Ins.  Co.  v.  Beatty,  119  Pa.  St.  •  Borland  r.  Gaffey,  1  Grant's  Gas.  894 ; 
6 ;  4  Am.  St.  Rep.  628.  Briggs  v,  Sizer,  80  N.  T.  647. 

*  Eggleston  v.  Wafner,  46  Mich.  610;  '  Briggs  v,  Sl£er,80  N.  T.  647;  Slay- 
Hoogh  V,  Brown,  19  N.  T.  Ill ;  Harlow  v,  maker  v.  Irwin,  4  Whart.  867;  Kandy  v. 
Curtis,    121    Mass.    820;    Corcoran    v,  Matthews,  34  Hon,  74. 

White,  117  111.  118;Bledeman  r.  O'Oon-  <  1  Grant's  CaB.894. 
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there  was  no  contract,  as  A's  assent  to  the  new  terms  in  his 
acceptance  —  or  counter-proposal  —  had  not  been  com- 
municated to  B. 


§  16.  And  Identical  with  Terms  of  Offer. —  The  o£Fer 
must  be  accepted  exactly  as  it  is  made.  The  acceptance 
must  in  every  respect  meet  and  correspond  with  the  offer, 
neither  falling  within  nor  going  beyond  the  terms  proposed, 
but  exactly  meeting  them  at  all  points  and  closing  them 
just  as  they  stand :  ^  for  there  is  no  contract  if  there  is  a 
variance  of  any  kind  between  the  terms  of  the  offer  and  the 
acceptance.^  In  Jordan  v.  Norton  ^  the  defendant  offered 
by  letter  to  buy  a  mare  of  the  plaintiff  if  he  would 
warrant  her  quiet  in  harness  and  the  plaintiff  replied  that 
he  warranted  her  sound  and  quiet  in  double  harness.  In 
an  action  for  the  price  Baron  Parke  said:  *' The  corre- 
spondence merely  amounts  to  this:  that  the  defendant 
agrees  to  give  twenty  guineas  for  the  mare  if  there  is  a 
warranty  of  her  being  sound  and  quiet  in  harness  generally, 
but  to  that  the  plaintiff  has  not  assented.  The  parties 
have  never  contracted  in  writing  ad  idem,*^  Like  the 
conditional  acceptance  the  acceptance  at  variance  with  the 
terms  of  the  offer  is  a  counter-proposal  which  to  bind  the 
party  to  whom  the  original  offer  was  made,  must  be  ac- 
cepted.^ But  where  one  makes  an  offer  with  certain  con- 
ditions, and  accepts  acceptance  not  responsive  to  the  pro- 
posal, be  is  bound  by  the  contract  thus  made,  and  cannot 
fall  back  on  bis  proposal  in  case  of  subsequent  disagreement.^ 


1  Potts  r.  Whitehead*  2S  N.  J  (tCq.)  512; 
BlUaon  v.  Hcnshaw,  4  Wheat.  225;  Eads 
9.  Carondelet,  4S  Mo.  IIS;  Bruner  v. 
Wheatoo,46Mo.  888;  Corcoran  v.  White, 
117  ni.  118;  57  Am.  Bep.  658;  Siebold  v. 
DaTi8»  67  Iowa,  MO;  Moxley  v.  Moxley,  2 
Mete.  809;  Martin  v.  Fuel  Co.,  22  Fed. 
Bep.  576;  Northwest  Iron  Co.  v.  Meade, 
21  Wis.  474 ;  94  Am.  Dec.  557. 

t  Balujr  V.  Johnson  Co.,  87  la.  186; 
Jennessv.  Iron  Co.,5SMe.  20;  Baker  9. 
Holt,  56  Kan.  100;  Fox  v.  Turner.  1  111. 


(App.)  153;  Hutoheson  V.  Blakeman,  S 
Met.  Ky.  8;  Mactier  v.  Frith,  6  Wend. 
103;  21  Am.  Dec.  262;  Beck  with  v. 
Cheever,  21  N.  H.41;  Staggv.  Compton, 
81  Ind.  171 :  Bruce  v.  Bishop,  43  Vt.  161 ; 
Oarr  v.  Duval.  14  Pet.  77. 

3  4  M.  ft  W.  155. 

*  See  cases  cited  in  last  section. 
Sawyer  r.  Brossart,  67  la.  678;  56  Am. 
Rep.  871;  Moulton  v.  Kershaw,  59  Wis. 
316;48Am.  Hep.  516. 

&  Iron  Works  v.  Douglass,  49  Ark.  355 
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§  17.  ^Effect  of  Refusal  or  Non-acceptance  of  Terms  of 
Offer. —  If  the  offer  made  is  rejected,  the  party  making  it 
is  relieved  from  liability  on  that  offer  and  the  party  who 
has  rejected  it  cannot  afterwards  at  his  option  convert  the 
same  offer  into  an  agreement  by  acceptance ;  to  do  so  be 
must  have  the  renewed  consent  of  the  person  who  made 
the  offer.^  And  a  conditional  acceptance  or  an  acceptance 
not  in  accordance  with  the  terms  of  the  offer  has  the  same 
effect;  it  is,  as  we  have  seen,  a  counter-proposal  and  a 
virtual  rejection  of  the  original  offer.  Therefore  a  subse- 
quent acceptance  of  the  original  proposal  operates  only  as 
a  new  counter-proposal  which  the  original  proposer  may 
either  accept  or  reject.^  In  Hyde  v.  Waerch  '  A  proposed 
to  sell  a  farm  to  B  for  £1,000;  B  said  he  would  give 
£950.  A  refused  this  offer,  and  then  B  said  that  he  was 
willing  to  give  £1,000.  A  was  no  longer  ready  to  adhere 
to  his  original  proposal  and  B  endeavored  to  obtain  specific 
performance  of  the  alleged  contract.  But  it  was  held  that 
his  offer  to  buy  at  £950  in  answer  to  A's  offer  to  sell  for 
£1,000  was  a  refusal  of  the  offer  of  A  and  a  counter- 
proposal and  that  he  could  not  after  this  without 
A's  consent  hold  him  to  his  original  offer. 

When  land  is  offered  for  sale  by  letter,  an  acceptance 
specifying  that  payment  is  to  be  made  at  the  place  of  the 
purchaser's  residence  is  not  unconditional,  as  the  terms  of 
the  offer  entitle  the  vendor  to  payment  at  his  own  place  of 
residence.^ 

But  in  order  to  constitute  a  rejection  of  the  original 


1  Sheffield  Canal  Go.  v.  R.  B.  Co.,  3 
Bail.  Cas.  182;  DaTls  v.  Parrlsh,  LItt.  SeL 
Gas.  153;  12  Am.  Dea  287. 

s  Carr  v,  Dnval,  14  Pet  77;  Nat  Bank 
V.  Hall,  101  U.  S.  60;  Minn.  ftc.  B.  Co.  v. 
Mill  Co.»  119  U.  S.  147;  Oonnells  v.  Kren- 
gel,  41  III.  894 ;  Fox  v.  Tomer,  1  IlL  App. 
159;  Smith  v.  Wetherell,  4  111.  App.  655; 
JennesswMt  Hope  Iron  Co.,  53  Me.  20; 
Northwestern  Iron  Go.  v.  Meade,  21  Wis. 
474;  Clay  v.  Bicketts,  08  la.  802;  Derrick 
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V,  Monette,  73  .41a.  75;  Johnson  v. 
Stephenson,  26  Mich.  63;  Eggleston  v, 
Wagner,  46  Mich.  610. 

*  8  Beav.  834. 

4  Baker  v.  Holt,  56  Wis.  100;  Sawyer  v. 
Broasart,  67  Iowa,  678;  Northwestern 
Iron  Go.  v.  Meade,  21  Wis.  474 ;  Gilbert 
9.  Baxter,  32  N.  W.  Bep.  (la.)  864;  May- 
nard  v.  Tabor,  53  Me.  611;  Fenno  v, 
Weston,  31  Vt  345;  Siebold  v.  Dayls,  67 
la.  560. 
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offer  there  must  be  a  distiDct  counter-proposition.  A  mere 
inquiry  whether  the  offerer  would  change  bis  terms,  is  not 
enough  to  work  a  rejection  of  the  original  offer  and  prevent 
a  subsequent  acceptance  of  it.^  And  an  acceptance  by  letter 
has  been  held  sufficient  though  it  contained  an  inquiry  as 
to  bow  the  remittance  should  be  made.^ 

§  18.  Offerer  may  Prescribe  Time»  Place  and  Conditions 
of  Acceptance.  —  The  offerer  has  the  right  to  prescribe  the 
time,  place,  form  or  other  condition  of  acceptance,  in  which 
case  the  offer  can  be  accepted  only  in  the  way  prescribed.^ 
Thus  theoffer  may  require  that  it  be  accepted  within  a  certain 
time,  in  which  case  an  acceptance  after  that  time  will  be  of 
no  effect.^  An  offer  by  letter  may  be  made  conditional 
upon  an  acceptance  being  sent  by  return  mail  and  the  offer 
must  then  be  accepted  within  that  interval.^  In  some  cases 
the  words  **  by  return  mail "  have  been  held  to  give  a 
reasonable  time  for  acceptance,  and  an  answer  mailed  on 
the  same  day  the  offer  was  received,  though  not  by  the  first 
mail  leaving  the  city  after  it  was  received,  has  been  considered 
sufficient.*  But  a  delay  of  three  or  four  days  is  different.^  In 
EUctson  V.  HenshatOj^  E.  &  Co.  offered  to  buy  flour  of  H,  the 
answer  to  be  sent  by  the  wagon  which  carried  th  e  offer.  .  H 
sent  a  letter  of  acceptance  by  mail  to  another  place  which  was 
not  the  destination  of  the  wagon,  having  reason  to  believe 
that  his  answer  would  in  this  way  reach  E.  &  Co.  more 
speedily.  The  Supreme  Court  of  the  United  States  decided 
that  E.  &  Co.  were  not  bound  by  the  acceptance,  as  they  had 
a  right  to  dictate  the  terms  on  which  they  would  purchase, 
and  of  the  importance  of  which  they  were  the  sole  judges. 

1  StoTenson  v.  McLean,  6  Q.  B.  Dlv.  Rep.  35;  Carr  v.  Duval,  H  Pet.  77;  Danlop 

U8.  V,  Hlgffins,  1  H.  L.  Cas.  881. 

s  Olaxk  V.  Dales,  SO  Barb.  42.  «  Palmer  v.    Pboenbc  Iron  Co.  84  N. 

3  Eliason  v.  Uen9bavr,  4  Wheat.  226.  T.  63. 

*  Longworth  v.  Hltehcll,  26  Ohio  8t.  t  Maclay  v.  Harvey,  90  lU.  528;  82  Am. 

M2 ;  PoUa  V.  Whltebead,  20  N.  J.  (Eq.)  56 ;  Rep.  85 ;  Taylor  v,  Ronnie,  86  Barb.  272. 

Britten  r.  Phillipp,  24  How.  Pr.  1 1 1.  b  4  Wheat.  225. 

^  Maclay  v.  Harvey,  90  HI.  625 ;  82  Am* 
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One  who  offers  a  reward  may  annex  any  conditions  he 
chooses,  and  the  claimant  must  prove  his  compliance  with 
them.^     But  a  substantial  compliance  is  sufficient.^ 

§  19.  Bat  Not  of  Befosal. — But  though  a  person  mak- 
ing an  offer  may  prescribe  a  form  of  acceptance,  he 
may  not  turn  the  absence  of  communication  into  an  accept- 
ance, and  compel  the  recipient  of  his  offer  to  refuse  it  at 
peril  of  beipg  construed  to  have  accepted  it.  An  uncle 
offered  by  letter  to  buy  his  nephew's  horse  for  £30  15s., 
adding,  **  if  I  hear  no  more  about  him  I  consider  the  horse 
is  mine  at  £30  15s."  No  answer  was  returned  to  the 
letter,  and  it  was  held  that  there  was  no  contract.^ 

§  20.  Offer  Made  by  Post.  —  As  between  the  sender  of 
a  letter  and  the  person  to  whom  it  is  addressed,  the  post- 
office  is  the  agent  of  the  sender,  although  by  the  regula- 
tions of  the  office  it  cannot  be  recalled,  and  is  deliverable 
only  to  the  address.  Therefore,  the  delivery  of  a  letter  to 
the  post-office  for  transmission  is  no  delivery  or  communi- 
cation to  the  person  to  whom  it  is  addressed  until  actually 
received  by  him.*\An  offer  by  mail  continues  open  until 
the  arrival  of  the  letter  at  its  destination,  and  the  offerer 
must  suffer  the  consequence  of  any  delays  or  mistakes  on 
the  part  of  the  post-officew  In  Adams  v.  Lindsell^^  the 
defendants  offered  to  sellwool  to  the  plaintiffs  by  letter 
dated  September  2d,  1817.  The  letter  was  misdirected,  and 
so  did  not  reach  the  plaintiffs  until  September  5th  ;  they  ac- 
cepted by  letter  posted  that  evening,  but  the  defendants  had 
in  the  meantime  sold  the  wool  to  others.  The  plaintiffs  sued 
for  non-delivery  of  the  wool,  and  it  was  argued  on  behalf 


i  Blain  V.  BxpresB  Co.,  69  Tex.  74;  8  Felthoase  v.  Bindley,  U  0.  B.  (n.  8.) 

Fitch  V.  Snedeker,  38  N.  Y.  248;  97  Am.  869. 
Dec.  791.  *  Frith  r.  Lawrence,  1  Paige,  484. 

s  Besse  v.  Dyer.  9  Allen,  151 ;  85  Am.  &  1  B.  A  Ad.  681. 

Dec.  747 ;  Gilkey  v.  Bailey,  2  Harr.  (Del.) 
969;  Brennan  t;.  iloif.,  1  Htlt.  151. 
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of  the  defendants  that  no  contract  could  arise  until  tbe 
plaintiffs'  answer  reached  him.  But  the  court  said  ^^  that 
if  that  were  so  no  contract  could  ever  be  completed  by 
the  post.  For  if  the  defendants  were  not  bound  by  their 
offer,  when  accepted  by  the  plaintiffs,  till  the  answer  was 
received,  then  the  plaintiffs  ought  not  to  be  bound  till  after 
they  had  received  the  notification  that  the  defendants  had 
received  their  answer  and  assented  to  it.  And  so  it  might 
go  on  ad  infinitum.  The  defendants  must  be  considered 
in  law  ds  making ^  duHng  every  instant  of  the  time  their 
letter  was  traveling^  the  same  identical  offer  to  the  plaintiffs  ; 
and  then  the  contract  is  concluded  by  the  acceptance  of  it  by 
the  latter:' 

§  21.  Acceptance  Made  by  Post. — Where  a  person 
makes  an  offer,  and  requires  or  authorizes  the  offeree 
either  expressly  or  impliedly  to  send  his  answer  by  post 
and  the  answer  is  duly  posted,  the  contract  is  complete 
from  the  time  the  letter  is  maiTed,  and  it  is  immaterial,  as 
regards  the  contract,  that  afterwards  the  letter  be  delayed 
or  altogether  fail  in  reaching  its  destination,  by  default  of 
the  post-office  or  by  accident  in  transmission^  A  person 
making  an  offer  by  letter,  respecting  a  matter  of  business 
usually  conducted  through  the  post,  is  presumed  to  author- 
ize the  communication  of  the  acceptance  by  that  agency.^ 
As  soon  as  the  letter  is  delivered  to  the  post-office  the 
contract  is  as  complete  as  if  the  acceptor  had  put  it  into 
the  hands  of  a  messenger  sent  by  the  offerer  himself  or  his 
agent  to  deliver  the  offer  and  receive  the  acceptance.  The 
contract  is  properly  held  to  be  complete  when  the  acceptor 
has  mailed  the  letter  of  acceptance,  because  this  is  an   act 

1  Tayloe  v.  Ins.    Co.,  9  How.  890;  v.  Cohn,  47  Ark.  619;  58  Am.  Bep.776; 

Macticr  v.  Filth,  6  Wend.  108;  21  Am.  Hunt  v.  Higman,  70  Iowa,  406;  Linn  v. 

Dec  289;  Moore  V.  Plerson,  6  Iowa,  379;  McFiean,  80  Ala.    360;     Washburn    v. 

71  Am.  Dec.  409;  Bryant  r.  Booze,  55  Ga.  Fletcher,  42  Wis.  152;  Minn.  Oil  Co.  v. 

4S8 ;  Trevor  v.  Wood,  36  K.  T.  807 ;  S3  Am.  Collier  Lead  Co  ,  4  DIU.  431 ;  Howard  t^. 

Deo.  511 ;  Vaaear  v.  Camp,  11  N.  Y.  441 ;  Daly,  61  N.  T.  362 ;  Haas  v.  Myers,  111  III. 

ChUes  9.  Nelson,  7  Dana,  281 ;  Kcmpncr  426. 
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contemplated  and  impliedly  authorized  by  the  offerer  as 
the  mode  of  manifesting  the  intention  of  the  acceptor  to 
close  with  the  offer.  The  acceptor  by  this  act  does  all  that 
is  requisite  in  the  usual  course  of  business  —  he  thereby 
puts  the  letter  of  acceptance  beyond  his  control,  and  he  is 
not  answerable  for  the  casualties  of  the  mail  service.^ 

But  the  offerer  may  always,  if  he  chooses,  make  the 
formation  of  the  contract  dependent  upon  the  actual  com- 
munication to  himself  of  the  acceptance.'  Where  an  insur- 
ance is  to  attach  from  the  time  of  a  deposit  of  a  letter  in 
the  post-office,  this  means  a  letter  duly  stamped.' 


§  22.  By  Telegrraph. —  The  deposit  at  the  office  of  a 
telegram  accepting  an  offer  made  in  that  way  completes 
the  contract  without  regard  to  the  time  of  its  receipt  by 
the  other  party.* 


1  The  English  conrta  did  not  at  oncf 
arrive  at  the  American  doctrine,  ^n 
Adams  v.  Llndsell,  1  B.  A  Aid.  esuit 
was  raled  that  the  post-office  was 
the  agent  of  the  offerer,  and  that  he 
was  liable  for  its  defaaltgT^'In  Dan- 
lap  V.  Higgins,  1  H.  L  Gas.  381/* 
says  Mr.  Anson  (Gontr.  33),  "  Lord 
Gotten  bam  held,  though  It  was  not 
necessary  to  the  decision  of  the  case, 
that  the  posting  of  a  letter  of  accept- 
ance concluded  the  contract  whatever 
might  afterwards  befall  the  letter.  Bat 
the  Court  of  Exchequer,  In  a  later  case, 
British  Am.  Tel.  Go.  v.  Golson,  L.  R.  6 
Ex.  108,  tried  hard  to  escape  the  conse- 
quences of  the  rule,  and  Kelly,  C.  B., 
laid  it  down  that  the  contract  was  not 
binding  till  the  letter  of  acceptance 
was  received,  but  that  when  it  was 
received  its  operation  related  back 
to  the  moment  of  its  posting.  This 
decision  was  virtually  overruled  In 
Harris*  Gase,  L.  B.  7  Ch.  587 ;  as  to  the 
moment  when  the  contract  was  com- 
plete,but  Mellish,L.  J.,  said  that  though 
'  complete  at  the  time  when  the  letter 
accepting  the  offer  is  posted,  yet  it  may 
be  subject  to  a  condition  subsequent 
that  if  the  letter  does  not  arrive  in  dae 
coarse  of  post,  then  the  parties  may  act 
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on  the  assumption  that  the  offer  has  not 
been  accepted.*  But  it  is  now  settled, 
in  Household  Fire  Insurance  Com- 
pany V.  Grant,  4  Ex.  Dlv.  216,  that  the 
parties  are  bound,  from  the  moment  the 
letter  Is  put  in  course  of  transmission, 
by  a  contract  the  existence  of  which  is 
unaffected  by  the  subsequent  fate  of  tbe 
letter.  The  contract  does  not  remain, 
up  to  the  moment  the  acceptance  Is  re- 
ceived, in  the  state  of  suspended  anima- 
tion contemplated  by  £el1y,  O.  B. ;  nor 
is  it  subject  to  the  condition  subsequent 
suggested  by  Melliah,  L.  J."  Street  let- 
ter-boxes are  a  legal  part  of  the  post- 
office  system ;  and  a  letter  deposited  in 
one  of  these  boxes  is  considered  as 
being  delivered  or  mailed  at  the  post- 
office.  Wood  V.  Gallaghan,  61  Uicta.  402 ; 
1  Am.  St.  Hep.  597. 

9  Lewis  V.  Browning,  180  Mass.  178; 
Haas  V.  Myers.  Ill  111.  421;  Yaasax  v. 
Gamp,  11  N.  Y.  641. 

>  Blake  v.  Ins.  Co.,67  Tex.  160;  00  Am. 
Rep.  115. 

«  Tnttle  V.  Jackson,  86  N.  T.  809; 
Minn.  Oil  Co.  v.  Collier  I/cad  Go.,  4  Dill. 
481;  Schorbey  v.  Cheney,  8  Hun,  677; 
Trevor©.  Wood,  41  Barb.  255;  36  N.  Y. 
807;  93  Am.  Dec.  511;  Calhoun  v.  Atchi- 
son, 4  Bush,  261 ;  96  Am.  Dec  299. 
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§  23.  The  Sabject  of  Acceptance  by  Agent  Reviewed. — 
From  the  foregoing  sections  we  draw  these  conclusions: 
That  the  acceptance  of  an  offer  must  be  communicated  to 
the  offerer:  that  it  is  communicated  to  him  when  it  is 
delivered  to  his  agent  or  messenger:  that  the  post-office 
and  telegraph  are  his  agents  respectively  when  he  expressly 
makes  them  so  as  by  requesting  a  reply  by  mail  or  tele- 
graph or  when  he  impliedly  makes  them  so  by  using  these 
agencies  to  make  his  offer  ;  but  that  the  offerer  may  if  he 
chooses  make  the  acceptance  conditional  upon  its  actual 
receipt  by  him. 

A  few  simple  illustrations  will  suffice: 

(1)  A  sends  an  oiler  to  B  by  his,  A*s,  messenger,  into  whose  hands  B 
delivers  his  acceptande.  (2)  A  makes  B  an  offer  by  mall  requesting  a 
reply  by  maU.  B  mails  his  acceptance.  (3)  A  makes  an  offer  to  B  by 
maU  saying  nothing  as  to  how  the  acceptance  Is  to  be  made.  B  maUs  his 
acceptance.  (4)  A  telegraphs  B  an  offer  adding,  <<  wire  me  your  reply." 
B  hands  his  acceptance  to  the  telegraph  company.  (5)  A  telegraphs  B  an 
offer  withoat  more.    B  hands  his  acceptance  to  the  telegraph  company. 

In  ail  these  cases  the  acceptance  is  ^'  communicated  "  to 
A  and  the  contract  is  complete,  though  A  never  receives 
any  of  the  acceptances. 

(6)  C  sends  an  offer  to  D  by  his,  C's,  messenger.  D  examines  it  and 
immediately  sends  his  own  clerk  or  servant  with  his  acceptance  to  C. 
(7)  C  sends  an  offer  to  D  by  his  servant  and  D  Immediately  malls  him 
his  acceptance.  (8)  C  makes  an  offer  to  D  by  mailj  and  D  dispatches  his 
clerk  to  C  with  his  acceptance.  (9)  C  makes  an  offer  to  D  by  mall  and 
D  telegraphs  his  acceptance  to  C.  (10)  C  wires  an  offer  to  D  and  D 
malls  his  acceptance  to  C.  (11)  C  makes  an  offer  to  D  by  mail  conditional 
on  the  acceptance  being  received  by  him  by  a  certain  day.  D  malls  his 
acceptance  to  C. 

In  all  these  cases  there  is  no  communication  of  the 
acceptance  to  C  until  he  actually  receives  it,  and  if  it  is 
lost  on  the  way  there  is  no  cpntract.  These  cases  must 
not  be  confounded  with  an  offer  made  accompanied  by  an 
express  direction  that  the  acceptance  is  to  be  sent  by  the 
messenger  who  leaves  the  offer,  or  by  mail  or  by  telegraph, 
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for  here  if  the  offeree  accept  in  a  different  manner  —  as, 
for  example,  if  directed  to  reply  by  the  messenger  he 
replies  by  mail,  or  directed  to  reply  by  mail  he  replies  by 
telegraph —  the  question  of  time  of  communication  becomes 
immaterial,  as  the  offer  has  lapsed  by  failure  to  comply 
with  its  conditions.^ 

§  24.  Offer  Must  be  Accepted  by  Person  to  Whom 
Made.  —  An  offer  made  to  some  ascertained  and  definite 
person  can  be  accepted  by  that  person  and  no  one  else. 
Thus  an  offer  made  to  A  and  accepted  by  B,  unknown  to  the 
offerer  or  without  his  consent,  does  not  make  a  contract.^ 
And  similarly  an  offer  is  not  assignable.* 

§  25.  Offer  to  Unascertained  Person.  —  An  offer  may 
be  made  to  all  the  world,  and  the  acceptance  by  any  one 
of  the  public  completes  the  contract,  as  where  a  street  car 
runs  on  the  street,  or  a  merchant  displays  his  goods  labeled 
to  be  sold  at  a  certain  price,  or  a  railroad  company  advertises 
that  it  will  run  its  train  on  certain  days  or  at  certain  hours. 
So  when  a  promise  is  made  to  anyone  who  will  do  a  certain 
act,  the  person  doing  it  is  entitled  to  enforce  it,^  as  where 
persons  advertised  that  they  would  redeem  certain  bills  of 
a  bank,  it  was  held  a  promise  to  every  one  that  heard  of  it.s 
But  though  an  offer  need  not  be  made  to  an  ascertained 
person,  no  contract  can  arise  until  it  has  been  accepted  by 
an  ascertained  person. 

§  26.  Same  —  Rewards.  —  The  proposal  by  way  of 
advertisement  of  a  reward  for  the  rendering  of  certain 
services  addressed  to  the  public  at  large,  becomes  a  contract 


1  Ante,  §  18.  I>ec.  62;  WalBb  v.  St.  Loala  Ex.  Oo.,  70 

8  Boalton  «.   Jones,  2  H.  A  N.  664;  Mo.  4fi0;  Long  v.  Battle  Creek,  89  Mich. 

Boston  Ice  Oo.  v.  Potter,  128  Mass.  28.  828;  83  Am.  Rep.  884;  Baboock  v,  Ray- 

See  pott,  {  213 ;  Mistake  .  mond,  2  Hilt  61 ;  Patton  r.  Hassinger,  m 

3  Id.    Leake  Contr.  18.  Pa.  St.  305. 

*  Ball  r.  Talcot,  2  Root,  119;  1  Am.  &  Tarbell  v.  Stevens,  7  la.  168. 
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to  pay  the  reward  so  soon  as  uji  individual  renders  the 
services,  but  not  before.^  And  the  effect  is  the  same 
where  the  offer  is  made  orally.^  In  Reif  y.Paige^^  man 
standing  in  front  of  a  burning  building  shouted  to  the 
crowd :  ^<  I  will  give  five  thousand  dollars  to  any  person 
who  will  bring  the  body  of  my  wife  out  of  that  building, 
dead  or  alive."  This  was  held  a  bindhig  contract  with  one 
of  the  crowd  who  entered  the  building  and  brought  out  the 
woman. 

The  offer,  being  a  mere  proposal,  may  of  course  be  re- 
voked at  any  time  before  acceptance  by  performance.^  In 
Massachusetts,  it  is  held  that  an  offer  is  only  in  force  for 
a  reasonable  time  after  it  is  made,^  while  in  other  States  it 
has  been  ruled  that  the  offer  continues  open  until  it  is  re- 
voked.^ But  it  may  be  withdrawn  at  any  time ;  and  the  fact 
that  an  individual  who  claims  for  services  afterwards  per- 
formed under  it  did  not  know  of  the  withdrawal  when  he 
rendered  the  service,  is  immaterial.^ 

There  is  a  conflict  in  the  cases  on  the  question  whether  it 
is  necessary  that  a  person  claiming  a  reward  should  have 
had  notice  at  the  time  he  performed  the  service  that  the 
reward  had  been  offered,  some  decisions  maintaining  that  it 
18,^  others  that  it  is  not.' 


1  Williams  V.  Cawaidine,  4  Bam.  fto. 
Adol.  ai;  Byer  v,  Stockwell,  14  CaL 
IS4;  13  Am.  Deo.  684;  Relf  v.  Page,  6S 
Wit.  496;  4S  Am.  Kep.  7S1;  Morrell  v. 
Qoarlee,  86  Ala.  644;  Harson  v.  Flke,  16 
Ind.  140;  Plerson  v.  Moroh,  82  N.  Y.  603; 
Janvrtn  v.  Exeter»  48  N.  H.  88;  3  Am. 
Uep.  18$;  Besse  v.  Dyer,  9  Allen,  151 ;  86 
Am.  Dec  747;  Wenfcworth v.  Day, 8  Met. 
.VS;  First  NaL  Bk.  v.  Hart.  56  111.  68; 
Goanty  vJBoberson,  86  III.  174 ;  Plerson  v. 
Morcb,82  N.Y.  608;  Cammlngs  v.  Qann, 
98  Pa.  St.  484. 

*  Hayden  v.  Soager,  56  Ind.  43 ;  26  Am. 
Rep.1. 

3  65  Wis.  486;  43  Am.  Bep.  781. 

«  Oiinningbam  v,  Gann,  52  Pa.  St.  484; 
Ilarson  v.  Pike,  16  Ind.  140. 

^  lioring  V.  City  of  Boston,  7  Mot.  409. 


•  Byer  v.  Stockwell,  14  Oal.  184;  78 
Am.  Dec.  634 ;  In  re  Kelly,  89  Conn.  159. 

7  Shaey  v.  United  States,  92  U.  8.  78. 

«  Howland  v.  LOnnds,  51  N.  Y.  604 ;  10 
Am.  Bep.  654 ;  City  Bank  v.  Bangs,  2 
£dw.  Ch.  95;  Marion  v.  Treat,  87  Conn. 
96;  9  Am.  Bep.  307;  Hewitt  v.  Anderson, 
66  Oal.  476;  88  Am.  Bep.  65;  Stamper  v. 
Temple,  6  Humph.  113;  Fitch  v.  Sneda- 
ker,S8N.  Y.  248;  07  Am.  Dec.  791. 

*  Dawkins  r.  Sappington,  26  Ind.  109. 
Crawshaw  v.  Boxbury,  7  Gray,  877; 
Eagle  V.  Smith,  4  Honst  293 ;  Bussell  v. 
Stewart,  44  Vt.  170;  Auditor  v,  Ballard, 
9  Bush.  672.  Other  questions  in  the  law 
of  contract  have  arisen  on  the  subject 
of  rewards.  Thus  while  the  perform- 
ance of  the  terms  of  the  offer  is  a  good 
consideration  for  the  promise  (Morrei 
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§  27.  Offer  May  be  BeToked   Before  Acceptance. — 

Since  an  offer  whose  acceptance  has  not  been  communi- 
cated to  the  offerer  does  not  constitute  an  agreement  and 
cannot  bind  him,^  it  follows  that  it  may  be  revoked  by  him 
at  any  time  before  it  is  so  accepted.^  At  an  auction  sale 
the  bid  is  not  binding  until  assented  to,  which  assent  is 
signified  on  the  part  of  the  seller  by  knocking  down  the 
hammer.  Therefore  a  bid  may  be  withdrawn  at  any  time 
before  the  hammer  goes  down.^ 

A  party  may  revoke  his  offer  even  if  the  offer  giye  a 
definite  time  for  acceptance,  for  the  agreement  to  keep 
the  offer  open  is  without  consideration.^  But  where  the 
agreement  is  itself  founded  on  a  valuable  consideration, — 
as  where  in  consideration  of  a  certain  sum  of  money 
an  option  to  purchase  is  given  to  another  for  a  certain 
time — there  it  has  been  laid  down  that  the  offer  can- 
not be  retracted  during  that  time.^  But  this  position  is 
open  to  criticism,  for  the  reason  that  there  can  be  no  meet- 
ing of  the  minds  of  the  parties  after  the  offer  has  been 
withdrawn  and  the  retraction  communicated  to  the  other 


V.  Qoarles,  86  Ala.  644),  even  where  the 
offerer  had  no  interest  in  tfaie  perform- 
ance of  the  serviceB  (Furman  v,  Parke, 
31  N.  J.  L.  810),  it  is  generally  held  that 
a  reward  cannot  be  claimed  by  a  public 
officer  whose  daty  It  was  to  do  what 
the  reward  offered  a  preminm  for  doing 
(Stampfer  v.  Temple,  6  Hamph.  118; 
Hayden  v.  Songer,  66  Ind.  42;  26  Am. 
Rep.  l;Pool  v,  Boston,  5  Cash.  219; 
Means  v.  Hendershoot,  24  Iowa,  78; 
Gllmore  v.  Lewis,  IS  Ohio,  281 ;  Hatch  v. 
Mann,  16  Wend.  44;  Oity  Bank  v.  Banks, 
2  Edw.  Ch.  96;  In  re  Bassell,  51  Conn. 
677 ;  60  Am.  Bep.  55) ;  provided  It  be  clear 
that  the  matter  was  within  his  official 
duty.  Pille  V.  Kew  Orleans,  19  La.  Ann. 
274:  Gregg  v.  Pierce,  58  Barb.  887 ;  Davis 
V.  Munson,  43  Vt.  676;  6  Am.  Bep.  316; 
Chicago,  etc,  B.  B.  Co. «.  Sebrlng,  16  lU, 
App.  181. 

1  Stm  V,  Hnldekopers,  17  WaU.  884; 
Ueberroth  v.Biegel,  71  Pa.  St.  280;  Stuart 
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V  B.  R.  Co.,  82  Gratt.  146;  GUman  «.  Elb- 
ler,  5  Humph.  19;  Butledge  t>.  Green- 
wood, 2  Dessau,  £q.  889;  Strasbnrg  B- 
Co.  V.  Echlemacht,  21  Pa.  St.  220;  60  Am. 
Dec.  49. 

s  Crocker  o.  R.  B.  Co.,  24  Com.  261; 
Wezden  v.  Woodruff,  38  Mich.  130;  Bos- 
ton, etc.,  B.  Co.  V.  Bartlett,  8  Cnah.  284; 
Quick  r.  Wheeler,  78  N .  Y.  800.  An  offer 
to  several  ifiay  be  revoked  aft  any  lime 
before  it  is  accepted  by  alL  Benton  v, 
Shotwell,  18  Bush.  271. 

s  Payne  v.  Cave,  8  Term.  Bep.  148; 
Ives  V.  Tregent,  29  Mich.  390. 

4  Minneapolis,  etc..  By.  Co.  v.  Mill 
Co.,119jTJ.  B.  149, 161 ;  Dickinson  v.  Dodds, 
2  Oh.  D.  463;  Boston,  etc.,  B.  R.  Co.  v. 
Bartlett,  8  Cush.  224;  Larmon  v.  Jordan, 
66  III.,  p.  206:  Schenectady  Stove  Co. «. 
Holbrook,  101  N.  Y.,  p.  49;  Sskridgev. 
Glover,  6  Stew.  &  P.  264;  26  Am.  Dec 
844:  Warden  v.  Woodruff,  88  Mich.  180. 

<^  Btitt  V.  Huidekopers,  17  Wall.  886. 
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party.  There  can  be  no  contract  of  sale  in  sach  a  case, 
though  the  retraction  would  be  a  breach  of  the  contract  to 
leave  the  offer  open  and  the  measure  of  damages  would  be 
the  same.^ 

§  28.  BeYocatlon  Must  be  Gommnnicated. —  The  revo- 
cation of  the  offer  must  be  communicated  to  the  person  to 
whom  the  offer  was  made  before  or  at  the  time  of  his 
communicating  the  acceptance.^  Where  the  parties  are  in 
immediate  communication,  any  overt  act,  indicating  that 
the  proposer  changed  his  intention,  as  a  sale  of  the 
property  in  question  to  another,  amounts  to  a  withdrawal, 
and,  in  the  opinion  of  some  courts  even  though  notice 
thereof  is  not  brought  to  the  knowledge  of  the  acceptor.' 
Other  courts  hold  that  notice  of  the  withdrawal  is  essential, 
without  which  the  offer  may  be  regarded  as  continuing  and 
subject  to  acceptance  within  the  prescribed  time.* 

Where  the  negotiations  are  by  mail,  the  offer  is  pre- 
sumed to  have  been  renewed  during  every  moment  of  the 
time  limited,  and  upon  this  presumption  the  acceptor  has 
the  right  to  rely  and  conclude  the  contract  by  acceptance 
at  any  time  before  receiving  notice  of  a  withdrawal.^  If 
an  offer  be  sent  by  letter  through  the  post,  although  by  the 
regulations  of  the  office  the  sender  cannot  recall  his  letter, 
yet  he  may  by  other  means,  if  possible,  withdraw  the  offer 
before  it  is  accepted.®  A  second  letter  sent  by  the  same 
post,  and  delivered  at  the  same  time  with  the  first  letter, 
revoking  the  offer,  would  be  sufficient.^     But  a  revocation 

1  Tiedeman  Sales,  §  iL  N.  J.  Bq.  318;  Eskrldge  v.  Glover,  6  S.  ft 

S  Crocker  v.  R.  B.  Co., 24  Conn. Ml;  P.  (Ala.)  264;  26  Am.  Dec.  844;  School 

FmUmerv.  Hebard,  2B  Vt.  458;  McOofc-  Dlrectora  v.  Trefelhren,  10  Brad.  (UL) 

ter  9.  New  York,  85  Barb.  609;  87  N.  T.  127;  Cheney  v.  Cook,  7  Wis.  418. 
K5;  Boston,  etc,  B»  Co.  v.  Bartlett,  8  s  1  Parsons  on  Cont.  484;  Benjamin 

Oasb.  294 ;  Werdenv.  Woodruff,  38  Mich,  on    Sales,  $44;  Larmon   v,    Jordan,  56 


Ul.  204;  Moore  v.  Plerson,  6  Iowa,  278; 

S  Bean  •.  Borbank,  16  Me.  466;  611-      Hamilton  v,  Lycoming  Ins.  Co.,6  Barr, 
lespie  V.  Edmnnston,  11  Hnmph.  (Tenn.)      838;  Averill  v.  Hedge,  13  Conn.  484. 
558;  Tneker  v.  Woods,  12  Johns.  190.  e  Newcomb  v.  De  Roos,  2  E.  A  E.  271. 

*  Boston,  etoi.,  R.  Co.   v.   Bartlett,  3  ^  Dlnsmore  v,  Alexander,  9  Shaw  ft 

Cosh.  225;  Hough  wont  v.  Bolsaubin,  18      D.  190. 
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of  the  offer  not  communicated  to  the  person  to  whom  the 
offer  has  been  made,  or  communicated  to  him  after  he  has 
accepted  the  offer,  is  altogether  inoperative ;  as  in  the  case 
of  a  letter  of  revocation  not  delivered  until  after  the  offer 
contained  in  a  former  letter  has  been  accepted,  although  it 
may  have  been  posted  before  the  acceptance  of  the  offer .^ 
The  distinction  taken  above  between  contracts  where  the 
parties  are  in  direct  communication  and  contracts  made 
through  the  medium  of  the  post-office  is  not  satisfactory, 
and  the  clear  weight  of  authority  is  to  the  effect  that  no 
withdrawal  of  a^  proposal  before  the  time  allowed  has 
elapsed  is  effectual  until  knowledge  of  that  withdrawal  is 
in  some  way  communicated  to  the  person  receiving  the 
proposal.  *'  No  formal  notice  is  necessary  to  constitute  a 
withdrawal.  It  is  sufficient  that  the  person  making  the 
offer  does  some  act  inconsistent  with  it,  as  for  example, 
sells  the  property  in  question  to  another  purchaser  and  that 
the  person  to  whom  the  offer  was  made  has  knowledge  of 
such  act."  2 

§  29.  Acceptance  Makes  an  Irrevocable  Contract.  — 
An  offer  binds  no  one,  and  may  be  revoked  or  lapse  before 
acceptance.  But  acceptance  before  revocation  or  lapse 
supplies  the  element  of  agreement  and  binds  both  parties 
to  the  fulfillment  of  the  terms  of  the  contract.  It  changes 
the  character  of  the  offer,  making  it  an  irrevocable  promise.' 

§  30.  Revocation  of  Acceptance. —  An  acceptance  may 
be  revoked  by  a  communication  to  that  effect  before  the 
acceptance  is  received,  but  not  after.^  In  Scotland  it  has 
been  held  that  if  notice  of  the  retraction  of  an  acceptance 

1  Wheat  V,  Cross,  81  Md.  79;  1  Am.  <  Thornton  v,  Thornton,  1  Gosh.  91; 
Bep.  28;  Hamilton  v.  Lycoming  Ins.  Co.,  Fricde  v.  Boyal  Ins.  Co.,  50  K.  Y.  243; 
5  Pa.  St  842 ;  Stockham  v,  Stockham,  83  Hamilton  v.  Lycoming  Ins.  Co.,  5  Pa.  St. 
Md.   196;  Lungrstrass  «.  German    Ins.  889. 

Ck>.,  48  Mo.  201;  Kempner  v.  Oohn,  47  «  Potter  v,  Sanders,  6  Hare,  1;  Com. 

Ark.  619.  Ins.  Co.  v.  Hallock,  27  N.  J.  (L.)  045;  72 

2  Pomeroy  Gontr.,  §  61.  Am.  Dec  380. 
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is  received  before  or  simultaneously  with  the  receipt  of  the 
notice  of  acceptance^  the  contract  is  not  binding.  But  the 
American  and  English  rule  is  that  the  contract  is  complete 
when  the  letter  or  telegram  of  acceptance  is  dispatched, 
which  cannot  be  affected  by  any  subsequent  retraction  of 
its  acceptance  though  received  by  the  offerer  before  the 
acceptance  is  in  his  hands. ^ 

§  31.  Offer  may  Lapse  or  be  Determined,  how.  —  Since 
an  offer  may  be  turned  mto  a  contract  by  acceptance  it 
is  important  to  know  how  this  liability  may  be  terminated. 
And  the  modes  in  which  an  offer  may  lapse  or  be  determined 
before  acceptance  are,  (a)  By  revocation,  (b)  by  rejec- 
tion, (c)  by  efflux  of  time,  (d)  by  breach  of  condition,  (e) 
by  death,  (f)  by  change  of  circumstances. 

(a)  We  have  seen  that  an  offer,  unaccepted,  creates  no 
legal  rights ;  and  that  it  may  be  withdrawn  before  accept- 
ance ;  ^  but  it  seems  that  an  offer  made  under  seal  cannot  be 
revoked,  and  that  even  though  uncommunioated  to  the  party 
to  whom  it  is  intended  to  be  made,  it  remains  open  for  his 
acceptance  when  he  becomes  aware  of  it.^ 

(b)  The  rejection  by  the  party  to  whom  it  is  made  ter- 
minates the  offer,  and  it  cannot  be  afterwards  accepted  by 
him  without  the  renewed  consent  of  the  offerer.^ 

(c)  We  have  seen  that  a  limitation  of  time  for  which  an 
offer  is  to  run  is  equivalent  to  the  withdrawal  of  the  offer 
at  the  end  of  the  time  named.'^  Where  the  party  making 
the  offer  has  not  prescribed  or  specified  a  time  within  which 
it  may  be  accepted,  the  offer  is  determined  by  lapse  of  a 
reasonable  time.*    What  is  a  reasonable  time  depends  on 

1  Tledeman  Salet,  §  48.  •  Chicago,  etc,  R.  R.  Co.  v.  Dane,  43 

s  AmUy  i  27.  N.  Y.  Ml ;  Loring  v.  City  of  Boston,  7 

<  AnaonContr.t5;Xeno89.Wickbani,  Met.  409;  Sanford  v.  Howard  29  Ala. 

L.  B.  2  H.  L.  298.  684 ;  68  Am.  Dec.  101 ;  MoCurdy  v.  Kogers, 

*  Ante.i  17.  SI  Wis.  197;  MIzell  v.  Bnrnott,  4  Jones, 

*  Ante,  §  18;  Longworth  v.  Mitchell.  849;  69  Am.  Dec.  744 ;  Keck  v.  McKlnley, 
V  Ohio  St  884, 842;  Potto  v.  Whitehead,  98  Pa.  St.  616;  Martin  v.  Black,  21  Ala. 
20  N.  J.  Eq.  55, 69.  721 ;  Datterman  v.  Morf ord ,  76  N.  Y.  622 ; 
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the  nature  of  the  proposal  and  the  situation  of  the  parties.^ 
Parol  evidence  of  material  facts  and  circumstances,  known 
to  the  parties  at  the  time,  is  admissible  to  assist  in  de- 
termining what  would  constitute  a  reasonable  time,  but 
when  a  written  proposition  is  to  be  accepted  within  a  rea- 
sonable time,  parol  evidence  is  not  admissible  to  show  that 
the  parties  agreed  that  the  proposal  should  remain  open  for 
any  specified  time.^  The  proposer  may,  by  his  conduct, 
estop  himself  from  setting  up  that  the  acceptance  was  not 
sent  within  a  reasonable  time.^  Where  a  person  makes  an 
offer  by  mail  requesting,  or  by  the  nature  of  the  business 
having  the  right  to  expect  an  answer  by  return  mail,  the 
offer  can  only  endure  for  a  limited  time  ^  and  it  is  accom- 
panied by  an  implied  stipulation  that  the  answer  shall  be 
sent  by  return  mail  or  at  least  within  twenty-four  hoars 
from  the  time  the  offer  is  received/ 

(d)  Failure  to  comply  with  a  condition  in  the  offer  as  to 
the  mode  of  acceptance  causes  the  offer  to  lapse*  This  in- 
cludes the  case  of  an  offer  limited  to  a  certain  time  and  also 
all  cases  where  the  proposer  has  prescribed  the  place,  form 
or  other  condition  of  an  acceptance.' 

(e)  The  death  of  either  party  before  acceptance  of 
the  offer  terminates  it.^  The  continuance  of  an  offer  is 
in  the  nature  of  a  constant  repetition  of  it,  which  neces- 
sarily requires  some  one  capable  of  making  a  repetition. ^ 


stone  V.  Harmmn,  91  Minn.  612;  Ferrier 
V.  Storer,  68  la.  484. 

1  Morse  «.  Bellows,  7  N.  H.  S49 ;  S8  Am. 
Dea  S72.  See  Arerlll  v.  Hedge,  12  Conn. 
424,  where  a  delay  of  forty -eight  hours 
was  held  unreasonable;  Trounsttne  v. 
Sellers,  S6  Kan.  447,  where  one  month 
was  held  nnreasonable.  the  parties  Hy- 
ing tn  distant  cities.  Bamsgate  Hotel 
Oo.  V.  Montlf ore  L.  R.  1  Ex.  107 ;  Larrmon 
V.  Jordan,  66  111.  204{  Minn.  Oil  Co.  v. 
Lead  Co.,  4  DHL  4S1.  An  acceptanoe  of 
an  offer  to  sell  real  estate  Ave  days 
after  it  was  made  was  held  within  a 
reasonable  time  in  Kempner  v.  Cohn, 
i7Aik.519. 
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s  Stone  V.  Harman,  SI  Minn.  SIS; 
Mactler  v.  Frith,  6  Wend.  106. 

s  Batterman  v.  Morford,  76  N.  T.  622. 

*  Pezrier  v.  Storer,  68  la.  484;60  Am. 
Bep.762. 

*  Maclay  v.  Harvey,  90 1 U.  625 ;  Palmer 
V.  Ins.  Co.,  84  N.  T.  63;  Carr  v.  Dnval,  14 
Pet.  82;  Ortman  v.  Weaver,  11  Fed.  Rep. 
863. 

>  See  ante,  §  18. . 

'  Holfensteln's  BeUte,  77  Pa.  St  828; 
Wallace  v.  Townsend,  4S  Ohio  St.  887; 
Pratt  V.  Trustees,  S3  111.  478;  Frith  «. 
Lawrence,  1  Paige,  484. 

*  Pratt  V.  Trustees,  88  IlL  478. 
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HeDce  an  acceptance  communicated  to  the  representatives 
of  the  maker  of  an  offer  cannot  bind  him.  And  since  an 
offer  unaccepted  creates  no  rights,  it  can  transmit  none  to 
the  representatives  of  the  person  to  whom  the  offer  is  made, 
and  they  have  no  power  to  accept  it  on  behalf  of  his  estate.^ 
But  in  the  case  of  contracts  made  through  the  mail  where,  as 
we  have  seen,  the  offerer  by  using  the  post-office  makes  it  his 
agent  to  receive  the  acceptance,  the  death  of  either  party 
after  the  acceptance  was  mailed  but  before  the  letter 
could  reach  the  offerer,  would  not  affect  the  case,  the 
contract  being  complete  the  moment  the  acceptance  was 
mailed.' 

(f)  An  offer  may  lapse  from  a  change  of  the  circum- 
stances under  which  it  was  madei  The  insanity  of  the 
offerer,^  or  notice  of  dissolution  of  a  partnership  which  had 
made  the  offer,  would  certainly  determine  it.^  In  a  recent 
English  ca8e,^.a  person  made  an  application  to  insure  his 
life  with  an  insurance  company.  The  company  assented 
to  an  insurance  on  the  basis  of  his  proposal,  but  with  a 
condition  that  there  was  to  be  no  insurance  made  until  the 
first  premium  was  paid.  Before  the  first  premium  was  paid 
he  met  with  an  accident  from  the  effects  of  which  he  shortly 
died ;  but  after  the  accident  and  before  his  death  the  pre- 
mium was  tendered  on  his  behalf.  The  company  having 
learned  the  altered  character  of  the  risk,  refused  to  grant 
a  policy,  and  the  court  held  that  it  was  not  bound  to  do  so. 
The  insurance  company  had  made  an  offer,  and  the  tender 
of  the  premium,  circumstances  remaining  the  same,  would 
have  constituted  an  acceptance  of  the  offer  and  turned  it 
into  a  promise.  Circumstances  changed,  and  it  was  open 
to  the  company  to  say  that,  as  it  was  no  longer  possible  for 
the  offer  to  be  accepted  under  the  conditions  in  which  it  was 

1  Sutherland  v,  Perkins,  75  m.  838.  «  Goodspeed  v.  Waird  Flow  Oo.,  tf 

s  MacUer  v.  Frith,  6  Wend.  lOS;  21  Mich.  822. 

JUb.  Dec.  262.  *  Canning  v.  |Farqahar,  16  <|.  B.  DIt. 

s  Beach  v.  First  H.  B.  Charoh,  96  m.  727. 

in. 
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made,  the  offer  lapsed,  and  they  were  entitled  to  refuse  the 
tendered  premium  as  amounting  to  a  new  offer  to  insure. 

§  32.  Time  and  Place.  —  The  contract  arising  from 
agreement  dates  from  its  acceptance  and  not  from  the  time 
of  the  offer.^  It  is  considered  as  made  at  the  place  where 
the  acceptance  is  given.' 


A  Leake  Oontr.  48. 
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s  Leake  Oontr.  49;  Dod  v.  Bonafee,  6 
La.  Ann.  668 ;  ft4  Am.  Dee.  085. 


CHAPTER  II. 

EXPRESS  AND  IMPLIED  CONTRACTS. 

SacnoN  88.  Contracts  are  express  or  implied. 

(a)  Implied  Contracts, 

84.  From  acceptance  of  goods  or  services. 

85.  Agreement  implied  from  request. 

86.  Without  request  or  assent  no  agreement. 

87.  Unavoidable  acceptance. 

88.  Services  presumed  to  be  for  tiire. 

89.  Deed  of  land  implied  from  possession. 

(&)  Contracts  Created  by  Law. 

40.  General  rules. 

41.  Void  or  voidable  express  contract. 

42.  Infants  and  insane  persons. 

43.  Contract  created  from  a  tort. 

44.  Money  obtaine(^  by  wrongful  act. 

45.  Money  paid  under  compulsion  or  duress. 
48.  Voluntary  payments. 

47.  Legal  process. . 

48.  Effect  of  protest. 

49.  Money  equitably  belonging  to  another. 

50.  Failare  of  consideration. 

51.  Money  paid  for  use  of  another. 
.52.  Payment  under  mistake  of  fact. 

53.  Payment  under  mistake  of  law. 

54.  Money  paid  for  illegal  purpose. 

(c)  Contracts  Implied  from  Express  Ones, 

55.  Introductory. 

56.  Usages  of  trade. 

57.  In  contracts  of  sale. 

58.  In  contracts  of  agency  and  service. 

§  33.  Contracts  are  Express  or  Implied.  —  According 
to  the  manner  in  which  the  agreement  is  formed,  contracts 
are  either  express  or  implied,  an  express  contract  being 
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proved  by  words ,  written  or  spoken,  expressing  an  actual 
agreement  of  the  parties. 

(a)  An  implied  contract  is  one  which  is  proved  by  cir- 
cumstantial evidence  manifesting  the  intention  of  agree- 
ment. The  only  difference  between  an  express  and  an 
implied  contract  is  in  the  mode  of  proof  .^  Whether  the 
contract  be  proved  by  evidence,  direct  or  circumstantial, 
the  legal  consequences  resulting  must  be  the  same.^ 

(b)  Contracts  are  also  said  to  be  implied  when  they 
dre  raised  by  law  from  facts  and  circumstances  independent 
of  agreement,  and  where  the  promise  if^it  can  really  be 
said  to  be  implied  at  all  is  an  implication  of  law  only,  and 
has  no  existence  in  fact.  Hence  it  is  better  to  call  this 
class  ^*  contracts  created  by  law  '*  rather  than  by  using  the 
same  phraseology  to  confuse  them  with  the  implied  con* 
tracts  first  described  (a). 

(c)  Contracts  may  also  be  of  a  mixed  character  in 
respect  of  the  mode  of  making  them ;  that  is  to  say,  partly 
expressed  in  words,  and  partly  implied  from  the  acts  of 
the  parties  and  circumstances  and  necessities  of  the  case. 
What  is  implied  in  an  express  contract  is  as  much  a  part 
of  it  as  what  is  expressed.  And  every  contract  must  be 
construed  as  if  those  terms  which  the  law  will  imply  were 
expressly  introduced  into  it.' 

(a)  Implied  Oontracts. 

§  34.  From  Acceptance  of  Goods  or  Services. —  Where 
a  man  offers  his  labor  or  goods  under  such  circumstances 


1  Denman,  C.  J.,  in  Cbturch  v.  Imp. 
Gas  Light  Co.»  6  Ad.  &  £11.  846. 

8  Marzctti  v.  WllliamB,  1  Barn.  & 
Adol.  425;  Day  v.  Galon,  119  Mass.  518; 
20  Am.  Bep.  847;  Chllcott  v,  Trimble,  13 
Barb.  602;  Seals  v,  Edmonson,  73  Ala. 
295;  49  Am.  Bep.  51.  "  Whenever  clr- 
camstanoes  arise  in  the  ordinary  bus- 
iness of  life  In  which  if  two  persons 
wore  ordinarily  honest  and  careful  the 
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one  of  them  would  make  a  promise  to 
the  other  it  may  properly  be  inferred 
that  both  of  them  understood  that  such 
a  promise  was  given  and  accepted." 
Esher,  M.  B.,  in  Ex  parte  Ford,  16  Q. 
B.  DlT.  807. 

8  Whincup  V.  Hughes.  L.  B.  6  O.  P.. 
84;  Hudson  Canal  Co.  v.  Penn.  Coal  Co., 
8WalL876. 
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that  be  obviously  expects  to  be  paid  for  them,  the  contract 
arises  when  the  labor  or  goods  are  accepted  by  the  person 
to  whom  they  are  offered »  and  he  by  bis  acceptance  be- 
comes bound  to  pay  a  reasonable  price  for  them.^  **  If  I 
take  up  wares  from  a  tradesman  without  any  agreement  of 
prioe,  the  law  concludes  that  I  contracted  to  pay  their  real 
Tulue."^  If  a  person  continues  to  receive  a  paper  or 
periodical  sent  through  the  post-office,  he  is  liable  for  the 
subscription  price.* 

§  35.  Agreement  Implied  from  Bequest. —  An  expi*e88 
request  by  one  to  another  to  do  something  for  him  implies 
an  agreement  on  his  part  to  pay  him  what  his  services  are 
reasonably  worth. ^  But  a  mere  request  (whose  terms  do 
not  imply  any  promise  to  pay)^  is  not  sufficient  to  bind 
one,  where  the  service  is  not  for  his  benefit  or  there  is  no 
legal  liability  on  him  to  have  the  labor  pevformed.^ 

§  36.  Witlioat  Requestor  Assent  no  Agreement. —  A 
person  cannot  make  another  his  debtor,  for  money  ad- 
vanced or  services  rendered,  without  the  consent  of  the 
party  benefited.  There  must  be  a  previous  request,  ex- 
press or  implied,  or  an  assent  or  sanction  given  after  the 
money  is  paid  mr  the  act  done.^     So  no  agreement  can  be 


1  LawaoD  B^hte  Bern.  A  Pr.,  (SSBS; 
TroftMs  «.  AUen,  U  MasB  176;  Handy 
».  CUudc,  4  BooBt.  16;  Goodwin  «.  Union 
Screw  Oou,  84  N.  H.  S78;  Low  v.  B.  R. 
Go.,  4ft  H.  H.  870;  Ohtnlquy  «.  Debere, 
87  111.  937;  Christie  «.  Banger,  U  N.  H. 
S98;  DeWolf  v.  qhlcago,  S8  UL  443; 
Angelo  V.  Sawal,  14  OaL  4(B;  Fraylor  v, 
doBora  M.  Oo^  17  OBl.fiM;Eyan«.  Day- 
ton, SSConn.  18B;  65  Am.  Dec.  060;  Bob- 
lasoBv.  Ouahman,  S  Denio,  149;  Sprague 
«.  Waldo,  88  Vt.  187;  Nemmo  v.  Walker, 
14  La.  Ann.  681 ;  Watson  v,  lUohmond 
CoUega,  41  Mo.  SOS;  Hart  v.  Heas,  41  Mo. 
441;  Morris r.  Barnes^  85  Mo.  418;  Ben- 
nettv.  Stapbens,  S Oregon,  444. 

s  Hoardley  «.  McLalne,  10  Blng.  48S. 

*  Ward  V.  Powell,  8  Harr  (Del.),  379; 


Foggv.  Portsmoath  Athenioaiii,  44  N.  £L 
115;  88  Am.  Dec.  191. 

*  Weeks  0.  Holmes,  88  Ul.  483;  James 
9.  Btacby,  11  Haas.  84;  Lewia  v.  Trickey, 
20  Barb.  387 ;  BeaU  r.  Van  Bibber,  19  La. 
Am.  484;  Van  Arman  v.  Bylngton,  88 
III.  443;  Daogherty  v.  Whitehead,  81  Mo. 
955;  WoAton  v,  Davis,  94  Me.  874. 

6  White  V.  Martin,  88  AU.  174. 

•  Smith  V,  Watson,  14  Vt  839;  Bat- 
chelder  v.  Mcfiuenney,  86  Me. 656;  Horris 
v.Dodge,98Ind.  190;  Williams  V.  Bosbell, 
37  Mies.  682;  75  Am.  Deo.  88;  Boyd  v. 
SM»pington,  4  Watts.  947. 

'  Bariholomew  v.  Jackson,  26  Johns. 
98;  11  Am.  Dee.  287;  Watkina  v.  Trust- 
eea  of  Biohmond  Gollege,  41  Mo.  809; 
WlUlams  V.  MUler,  1  Wash.  105;  Darto 
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implied  from  a  consideration  performed  against  the  will  of 
the  other  party,  though  for  his  beuefit^.  Thus  where  A» 
without  authority  from  a  municipal  corporatioD,  dumped 
earth,  which  he  desired  to  deposit  somewhere,  in  an  old 
canal  which  the  district  wanted  filled,  it  was  held,  that 
the  service  being  a  voluntary  one,  no  recovery  therefor 
could  be  had.' 

§  37.  Unavoidable  Acceptance. —  Where  the  person  to 
whom  such  an  offer  is  made  has  no  opportunity  of  accept- 
ing or  rejecting  the  thing  offered,  an  acceptance  which  he 
cannot  help  will  not  bind  him.^  As  remarked  by  Pollock, 
C  B. :  *«  Suppose  I  clean  your  property  without  your 
knowledge,  have  I  then  a  claim  on  you  for  payment?  One 
cleans  another's  shoes;  what  can  the  other  do  but  put  them 
on  ?  Is  that  evidence  of  a  contract  to  pay  for  the  clean- 
ing?'*  * 

§  38.  Services  Presumed  to  be  for  Hire. — Where 
services  are  rendered  by  one  for  another  they  are  presumed 
to  be  for  hire  and  not  gratuitous.^  But  there  is  no  pre- 
sumption of  this  kind  where  the  parties  are  members  of 
the  same  family  or  near  relatives,^  but  clear  and  satisfactory 
proof  must  be  given  of  a  contract  to  pay,  or  the  circum- 


V.  Breon,  1  Aric  240;  Alton  v.  MaUedy, 
21  III.  76. 

1  Stokes  V,  Lewi9|  I  Term  Rep.  SO; 
British  Empire  ShipplDg  Co.  v.  Somes, 
El.  D.  A  B.  858;  Frear  v.  Hardenberg, 
5  Johns.  272;  4  Am.  Dec.  850. 

s  Boston  v.  District  of  Colambia,  19 
Ct.  of  CI.  31. 

8  Taylor  v.  Laird,  25  L.  J.  (Ex.)  822; 
Thornton  v,  Stnrgls,  88  Mich.  038;  Bar- 
tholomew v.  Jackson,  20  Johns.  28;  11 
Am.  Dec.  287;  Kenan  v.  Holloway,  16 
Ala.  53;  60  Am.  Dec.  162;  Chad  wick  v. 
Knox,  81  N.  H.  220;  04  Am.  Dec  329; 
Force  v,  Haines,  17  N.  J.  L.  885; 
White  V.  Jones,  14  La.  Ann.  081;  James 
V.  0*Drlscoll»  2  Bay,  101;  Tascott  v. 
Grace,  12  111.  (App.)  639;  Musoott  v, 
Stubbs,  24  Kan.  620;  Caldwell  o.  Eneas,  2 
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Mill,  848;  12  Am.  Dec  681;  Allen  v, 
Richmond  UoUege,  41  Mo.  802;  Levee 
Oommrs.  r.  Harris,  20  La.  Ann.  201 ;  Wat- 
son V.  Ledonx,  8  La.  Ann  68;  Hazllp  v. 
Leggett,  6  S.  A  M.  826;  Morris  v.  Barnes, 
85  Mo.  412;  Dnnbar  r.  Williams,  10 
Johns.  249.  « 

*  Anson  Oontr.  91. 

ft  Lawson  Presumptive  Bv.,  47. 

*  Lawson  E^resnmptlve  Ev. ;  Keegan  v, 
Malone,  62  la.  208;  Webster  v.  Wads- 
worth,  14Ind.  283;  Williams  v.  Hatcbin- 
son,  8  N.  Y.  812;  63  Am.  Dec  301; 
Bowen  v.  Bowen,  2  Bradf .  836 ;  Carpenter 
V.  Weller,  15  Han,  184;  Conger  v.  Van 
Aornura,  43  Barb.  602;  Patterson  «. 
Patterson,  18  Johns.  879;  Ayres  v.  Hall, 
6  Kas.  419;  Hays  v.  McConnell,  42  Ind. 
285. 
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stances  must  be  strong  of  an  intention  that  compensation 
should  be  made.^  Where  services  are  rendered  without 
any  expectation  of  compensation  and  accepted  with  that 
understanding,  a  promise  to  pay  for  them  cannot  be  im- 
plied.^ So  where  they  are  rendered  in  the  expectation  or 
*  hope  of  receiving  in  return  a  gift  or  bequest,  if  the  party 
benefited  die  without  making  any  such  provision  no  ac- 
tion lies,^  unless  he  actually  agrees  to  pay  for  them  in  this 
way  or  the  circumstances  show  that  such  was  the  intention 
of  both  parties  > 

§  39.  Deed    of    JLand    Implied    from    Possession.  — 

Though  a  deed  is  required,  as  we  shall  see,  to  convey 
real  estate,  yet  where  none  is  in  existence,  it  will  be  pre- 
sumed from  long  possession  of  the  land  that  the  party  or  his 
grantor  took  by  virtue  of  a  lawful  conveyance.^ 

(b)  Contracts  Created  by  Law. 

§  40.  General  Bales.  —  A  promise  will  be  implied  or 
created  by  the  law  where  equity  and  good  conscience  require 
one,  even  though  none  was  expressly  made.^  Stated  in 
another  form :  Where  the  law  lays  on  one  a  duty  to  another, 
it  creates  a  promise  by  the  former  to  discharge  the  duty.^ 
And  the  law  creates  the  promise  even  against  the  party's 
express  declaration  and  protest.     A  husband,  for  example. 


1  Daffey  v,  Daffey,  44  Pa.  St  397 ;  Bash 
9.  Baah.  9  Pa.  St.  SfO;  Markey  v,  Brews- 
ter, 17  Han,  16;  Andras  v.  Foster,  17 
Vt.656;  Green  v.  Boberts,  47  Barb.  G21; 
Guild  V,  Guild,  15  Pick.  129;  Fitoh  r. 
Peekbam,  16  Vt.  150;  Ridgway  v, 
InicUsh,  22  N.  J.  (L.)  409. 

S  Morris  v.  Barnes,  86  Mo.  412;  Hert- 
wog  V.  Herizog,  29  Pa.  St.  465;  Zerrahn 
«.  DItson,  117  Mass.  653;  James  v. 
CDrisooll,  2  Bay.  101:  1  Am.  Deo.  632; 
l4Uige  V.  Kaiser,  84  Mich.  817. 

s  Lawson  Rights,  Rem.  A  Pr.,  §247; 
Kennard  v.  Whitson,  1  Honst.  88 ;  Dawson 
«.  Dawson,  IS  M.  J.  ( Eq.)  246 ;  Lee  v.  Lee, 
6  G.  A  J.  816;  LitUe  v.  Dawson,  4  Dall' 


111;  Martin  v,  Wright,  18  Wend. 460;  28 
Am.  Doc.  468. 

«Law8on  Rights,  Rem.  A  Pr.,  §  247; 
Martin  v,  Wright,  tupra\  Parsell  v, 
Styker,  41  N.  T.  480;  Reynolds  v,  Rob- 
inson, 64  N.  T.  688;  Shakespeare  v. 
Markham,  10  Han,  811;  Eagan  v.  Ker- 
gill,  1  Dem.  464;  Frost  v,  Tarr,  53  Ind. 
894;  Taylor  v.  Wood,  4  Lea,  504. 

*  Lawson  Presumptive  Ev.  Rale  8S 
and  cases  there  citod. 

«  Tamer  v.  Jones,  1  Lans.  147. 

r  Bishop  Contr.,  §  184.  **  The  la^ 
when  it  tias  imposed  a  duty  on  the 
objecting  party  promises  in  his  stead.*' 
Barle  v.  Coburn,  ISO  Mass.  596. 
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deserts  his  wife  and  forbids  all  persons  to  trust  her  on  his 
account,  saying  that  he  will  not  be  liable  for  her  debts; 
nevertheless  the  law  basing  its  action  on  the  duty  of  the 
husband  to  support  his  wife  creates  a  promise  to  pay  for  all 
necessaries  supplied  to  her.^ 

.  Illustrations  of  the  principle  that  where  the  law  creates  a 
duty,  it  creates  also  a  promise  to  the  person  on  whom  it  is 
imposed  to  perform  that  duty,  are  to  be  found  in  every 
branch  of  the  law.  Thus  a  common  carrier  intrusted  with 
goods  impliedly  promises  to  carry  and  deliver  them  safely 
with  certain  legal  exceptions,^  and  the  same  is  true  of  an  inn- 
keeper ; '  a  person  using  a  toll-gate  promises  to  pay  the 
statutory  toll,  even  though  there  is  a  penalty  for  evading 
the  toll  ;^  taxes  may  be  collected  by  suit  on  an  implied 
promise  to  pay  the  collector ;'^  towns  under  a  statutory 
obligation  to  support  their  paupers  are  liable  on  an  implied 
promise  to  re-imburse  other  towns  and  individuals  who  have 
furnished  such  relief.^ 

A  promise  will  not  be  implied  where  there  is  an  express 
contract  covering  the  subject-matter.'  Yet  where  an  ex- 
press promise  (not  under  seal)  contains  nothing  more  than 
the  law  will  imply,  the  action  may  be  brought  on  the 
implied  promise.^  So  where  both  parties  have  departed 
from  the  express  contract,  an  action  may  be  sustained  on 
the  implied  promise.'    Thus  where  goods  are  delivered  and 


1  Meto.  Oontr.  16;  aee  pott,  §lflO.. 
a  LawBon  B.,  B.  A  Pr.  &  TlUe  XXL 

*  Central  Bridge  v.  Abbott,  4  Ouah. 
473;  New  Albany  Plank  Boad  v.  Lewis, 
49  Ind.  161. 

*  Mete  Oontr.  6. 

*  Mctc  Oontr.  6. 

7  Phelps  V.  Sheldon,  18  Pick.  50;  28 
Am.  Dec.  699 ;  Kinf?  v.  Woodmif ,  28  Conn. 
fiS;  60  Am.  Dec  625;  North  v.  Nichols, 
37  Conn.  875;  Walker  v.  Brown,  28  111. 
878;  81  Am.  Dec  287 ;  Eggleston  v.  Buck, 
24  111.  262;  Massaohnsetts  General 
Hospital  V.  Fairbanks,  129  Mass.  78;  87 
Am.  Bep.  808;  Brown  v.  Fales,  189  Mass. 
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21;  Whitney  v.  SnlllTan,  7  Mass.  107; 
Draper  v.  Baadolph,  4  Hanr.  (Del.) 
454;  Dermott  v,  Jones,  2  Wall.  1;  Wes- 
tern 9.  Sharp,  14  B.  Mon.  177;  Brown  v. 
Perry,  14  Ind.  82;  Chandler  v.  State,  5  H. 
A  J.  284;  Voorhees  v.  Oombs,  88  K.  J. 
(L.),494. 

*  Mete  Contr.  8;  Gordan  v.  Martin, 
Fits.  808;  GIbbs  v.  Bryant,!  Pick.  118; 
Princeton  Tp.  Co.  v.  Golich,  16  K.  J. 
(L.)  161 ;  Gray  v.  Gtower,  2  Marsh,  t75 ; 
Cornwall  v,  Gnlld,  4  Pick.  444;  Bank  v* 
Patterson,  7  Oranch.  299;  Maynard  «. 
Tidball,2  Wis.84. 

•  Mete  Oontr.  8;  Goodrich  v.  Laflln,  I 
Pick.  67. 
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accepted  ia  pursuance  of  an  express  contract,  but  not  in 
complete  performance  thereof,  a  recovery  is  allowed,  based 
not  on  the  contract,  but  on  an  implied  assumpsit  arising 
from  the  benefit  which  defendant  has  received  from  the 
appropriation  of  the  property  of  the  plaintiff.  The  limit 
of  recovery  in  such  case  is  the  trae  value  of  the  property 
nob  exceeding  the  contract  price.^  A  contract  will  not  be 
implied  where  an  express  contract  would  for  any  reason  be 
invalid.' 

< 

§  41.  Void  or  Voidable  Express  Contract.  — Where  an 
express  contract  is  void  because  illegal,  a  person  who  rely- 
ing upon  it  has  furnished  some  lawful  thing  to  the  other 
may  recover  pay  for  it  on  a  contract  which  the  law  will 
create,  although  he  could  not  sue  on  the  contract  itself.^ 
So  an  infant's  express  contract  being  voidable  by  him  he 
cannot  bind  himself  by  a  contract  even  for  necessaries,  yet 
the  party  supplying  them  may  recover  on  a  contract 
created  by  the  law  to  pay  the  reasonable  value  of  neces- 
saries supplied  to  the  infant.^  And  where  services  have 
been  performed  by  him  in  partial  or  entire  execution  of  an 
express  contract,  and  he  avoids  it  as  he  has  a  right  to  do, 
he  may  recover  on  an  implied  promise  the  value  of  such 
services.^ 


§  42.  Infants  and  Insane  Persons.  —  Neither  an  iufant 
nor  an  insane  person  can  make  a  binding  contract,  and  yet 
if  either  obtains  *^  necessaries ''  from  another,  the  law 
creates  a  contract  binding  on  him  to  pay  the  price. ^    Nor 


1  CbApman  «.  Dease,  34  Mich.  876; 
8Unr  GlJUiB  Go.  9,  Morey»  106  Mass.  574; 
Goodwin  V.  Merrill,  13  WI0. 656 ;  Dcrmott 
V.  Jones,  28  How.  220;  Richards  v,  Shaw, 
87  III.  222;  Larkln  «.  Mitchell,  42  Mich. 
206;  Hart  v.  Mills,  16  M.  A  W.  bl. 

s  Chase  v.  B.  B.  Co.,  97  N.  T.  384;  49 
▲m-Bap.  63L 

*  Biahop  Contr.,  §  188;  Thornton  v. 
Paralval,  1  Pick.  415. 

4  Mete.  Contr.  88;  Stone  v.  Dennison, 


18  Pick.  6;  Earle  v.  Beed,  10  Mete 
387;  Ballard  v.  McKenna*  4  Bioh.  £q. 
868;  Hyer  v.  Hyatt,  8  Cranch,  0. 0. 276; 
Parsons  v.  Keys,  43  Tex.  657. 

*  Gaifneyv.  Hayden,  110  Mass.  187; 
Vehne  v.  Pinkham,  60  Me.  142;  Derocher 
V.  Continental  Mills,  68  Me.  217;  Bay  v 
Haines,  62  111.  486;  Whitmarsh  v.  HoU' 
8  Denio,  875. 

*  tioepettf  Chap.  V ;  Parties, 
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can  an  infant  agree  to  pay  the  debts  of  another,  yet  if  he 
marries  a  woman  owing  debts  the  law  creates  a  contract  on 
his  part  to  pay  them.^ 

§  43.  Contract  Created  from  a  Tort. — ^There  are  cases 
where  a  tori  may  be  waived  by  the  party  injured,  who  may 
treat  it  as  a  breach  of  an  implied  contract.^  Thus  where 
by  a  wrongful  act  a  person  has  obtained  possession  of  one's 
property  or  money,  the  other  may  sue  him  on  an  implied 
promise  to  restore  it.'  This  right  in  some  States  is  denied 
where  property  has  been  taken  but  not  sold ^  or  otherwise 
disposed  of  by  the  taker,  the  courts  saying  that  therjB  the 
tiction  of  the  receipt  by  the  defendant  of  money  which  he 
is  bound  in  good  conscience  to  pay  back  and  which  therefore 
he  is  implied  to  promise  to  pay  back,  cannot  be  indulged  in.^ 
But  the  great  weight  of  authority  is  in  favor  of  the  right 
to  waive  the  tort  and  sue  on  the  implied  contract  even  in 
such  a  case.^ 

§  44.  Money  Obtained  by  Wrongrful  Act.  —  Where  one 
has  wrongfully  or  fraudulently  possessed  himself  of  money 


1  Seepoi^,  §186.. 

s  Hall  V.  Peckliam,  8  B.  I.  OS. 

s  Cooley  on  TorU,  d3;  among  other 
cases  Shaw  v.  Coffin,  58  Me.  254;  4  Am. 
Rep.  290 ;  Gilmore  v.  Wilbur,  12  Pick.  190 ; 
^  Am.  Dec  410. 

4  Cooley  Torts,  94;  citing  Barlow  tr 
Stalworth,  27  Ga.  617;  Pike  v.  Bright,  29 
Ala.  333;  Emerson  v.  Mc>f  amara,  41  Me. 
565;  Noyes  v.  Loring,  66  Me»  408;  Jones 
V.  Hoar,  5  Pick.  285;  Glass  Co.  v.  Wol- 
cott,  2  Allen,  227 ;  Mann  v.  Locke,  11  N. 
H.  246;  Smith  v.  Smith,  48  N.  H.  6S6; 
Morrison  v,  Rogers,  8  111.  817;  O'Reer  v. 
Strong,  13  111.  688;  Eelty  v,  Owens,  4 
Chand.  166;  Elliott  v.  Jackson,  8  Wis. 
e49;  Stearns  v.  Dillingham,  22  Vt.  624 ;  54 
Am.  Dec  88;  WiUett  v.  Willett.  3  Watto. 
^77;  PearsoU  v,  Chapin,  44  Pa.  St.  9; 
Gathrie  v,  Wickliffe,  1  A.  K.  Marsh,  83; 
Fallcr  V.  Duren,  86  Ala.  78;  76  Am.  Dec 
318;   Tucker  V.   Jewett,  32  Conn.  563; 
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Sanders  v.  Hamilton,  8  Dana,  560;  Byers 
V,  Qreenbnsh,  57  Me.  441. 

*  Terry  v,  Munger,  121  N.  Y.  161;  !« 
Am.  St.  Rep.  808;  Halleck  v.  Mixer,  16 
Oal.  574;  Cooper  v.  Berry,  21  Ga.  576; 
Randolph  Iron  Co.  v.  Elliott,  34  N.  J.  L. 
184;  Noyes  v.  Lorlng,55  Me.  408;  Watson 
V.  Stever,  25  Mich.  386;  Moses  v.  Arnold, 
43  Iowa,  187 ;  Bliller  v.  Miller,  7  Pick.  138; 
19  Am.  Dec  264;  Budd  v.  Hiler,27  N.J. 
L.  43 ;  Stockettv.  Watkin*s  Admr.,  2  Gill. 
A  J.  826;  Welch  v,  Bagg,  12  Mich.  42; 
Hill  V.  Davis .  8  N.  H.  384 ;  Floyd  v.  Wiley, 
1  Mo.  430;  Ford  v.  CaldweU,  3  HiU  (S. 
C.)  248;  Baker  v.  Corey,  16  Ohio,  9; 
Fiquet  v,  Allison,  12  Mich.  828;  86  Am. 
Dec.  54;  Webster  v.  Drinkwater,  6  Me. 
819;  17  Am.  Dec  238;  Jones  v.  Buzzard, 
1  Hemp.  240;  Johnson  v.  Reed,  8  Ark. 
202;  Labeaume  v.  HiU,  1  Mo.  643;  Put- 
nam v.  Wise,  1  Hill,  240;  87  Am.  Dec  809; 
Schweizer  v,  Weiber,  6  Rich.  159;  Hud- 
son  V,  GillUand,  25  Ark.  180. 
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or  of  goods  which  he  has  turned  into  money,  the  rightful 
owner,  though  he  has  a  remedy  by  an  action  of  trespass  or 
trover  or  for  damages  suffered  by  him  through  the  fraud, 
may  waive  these  and  Bue  for  the  debt  on  the  promise  which 
the  law  implies.' 

§  45.  Money  Paid  Under  Compulsion  or  Duress.  — On 

this  principle  money  paid  under  duress  of  the  person,  or 
imprisonment,  or  by  threats  of  imprisonment,^  or  of  per- 
sonal injury,'  or  money  paid  to  obtain  possession  of  goods  ^ 
wrongfully  taken  or  detained,^  or  to  protect  property  from 
threatened  injury,  may  be  recovered  back.*  But  there  must 
be  some  actual  or  threatened  exercise  of  power  possessed. 


I  Benton  v.  Drigg8,90WaU.12S;  Gib- 
son V.  SteyeoB,  8  McLean,  ^l  i  Reynolds 
r.  Rochester,  4  Ind.  43;  McDonald  v. 
Brown,  02  111.  82 ;  Walter  v.  Ooleman,  81 
lU.  880;  S5  Am.  Rep.  286;  Magoffin  v. 
Maldrow,  12  Mo.  512;  Barnard  v.  Colwell, 
38  Mich.  215 ;  McConnell  v.  Ins.  Co.,  18  111. 
228;  Johnson  v.  Ins.  Co.,  89  Mich.  88. 
Merriam  r.  Wolcott,  3  Alien,  258;  80  Am. 
Dec  09;  Western  Ins.  Co.  v.  Towle,  65 
Wis.  847;  Jones  v.  Innes,  82  Eas.  17. 

s  Harmon  v,  Harmon,  61  Me.  227;  14 
Am.  Bep.  656;  Eddy  v.  Henin,  17  Me. 
838 ;  85  Am.  Dec  261 ;  Sartwell  v.  Horton, 
28  yt.  870.  The  Imprisonment  must  be 
nnlawfnL   Eddy  v.  Heniir,  Id. 

3  Richardson  v.  Duncan,  3  N.  H.  506; 
Harrey  v.  Boyd,  42  111.  836.  A  menace 
of  personal  injury  is  not  duress  unless 
It  threatens  serious  bodily  harm  suffi- 
cient to  overcome  the  will  of  a  person 
of  ordinary  iirmness.  Harmon  v.  Har- 
mon, jupro. 

4  It  Is  generally  held  (though  there 
are  cases  contra^  that  the  rule  is  differ- 
ent as  to  money  paid  to  prevent  the  sale 
or  seianre  ol  real  property.  Lawson 
lagbts.Bem.  A  Pr.,  $8557.  In  Stover  v. 
MitcheU,  45  III.  813,  it  Is  said :  "It  has  been 
sometimes  held  that  a  seizure  of  goods 
amounts  to  duress,  because  the  owner 
may  have  such  a  pressing  necessity  for 
their  immediate  use  that  his  legal 
remedies  would  not  sufficiently  protect 
him.   •   *   *   But  we  can  discover  no 


duress  or  compulsion  where  an  execu- 
tion against  A  is  levied  on  the  land  of 
B.  The  latter  is  not  disturbed  in  his 
person,  or  the  possession  or  enjoy- 
ment of  his  property.  If  confident  of 
his  title,  he  need  give  himself  no  trouble. 
If  the  superiority  of  his  title  to  the  lien 
of  the  judgment  is  questionable,  or  de- 
pends on  matters  in  paiSt  resting  in 
parol  proof,  and  he  fears  a  sale  may 
create  a  cloud  upon  his  title,  he  can 
stay  the  sale  by  injunction.  If,  instead 
of  this,  he  prefers  to  buy  his  peace,  he 
cannot  subsequently  say  he  acted  under 
compulsion,  and  call  on  the  courts  to 
give  him  back  his  money." 

»  Fleetwood  v.  New  York,  8  Sand.  479; 
Scholey  v,  Mumford,  60  N.  Y.  601 ;  Oarew 
V.  Rutherford,  106  Mass.  1 ;  8  Am.  Rep. 
287;  Peyser  v.  Mayor,  70  N.  Y.  501;  86 
Am.  Rep.  624;  Commercial  Bank  v. 
Rochester,  41  Barb.  842;  Baldwin«v. 
Liverpool  Ck>.,  11  Hun,  825;  Dewey  v. 
Supervisors,  2  Hun,  895. 

«  Cobb  V,  Charter,  82  Conn.  858;  87 
Am.  Dec  178;  Emerson  v,  Lee,  18  La. 
Ann.  184;  89  Am.  Dec  648;  Heckmanv. 
Swartz,  64  Wis.  48:  ^'Snch  payment 
must  not  have  been  simply  an  unwill- 
ing payment,  but  a  compulsory  one,  and 
the  compulsion  must  have  been  illegal, 
unjust  or  oppressive."  Dickerman  v. 
Lord,  21  Iowa,  838;  88  Am.  Dec  079; 
Mannv.  Lewis,  3  W.  Va.  215;  100  Am. 
Dec.  747. 
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or  supposed  to  be  possessed,  bjr  the  party  exacting  or  receiv- 
ing the  payment  ^  over  the  person  or  property  of  the  party 
making  the  payment,^  from  which  the  latter  has  no  other 
means  ^  of  immediate  relief  ^  than  by  advancing  the  money .^ 
For  example,  where  one  pays  money  to  free  his  goods 
from  an  attachment  levied  on  them  by  one  who  has  no  cause 
of  action,  but  brings  the  proceeding  to  extort  money,*  or 
where  a  common  carrier  or  bailee  of  property  refuses  to 
carry  or  deliver  property,  except  on  payment  of  an  ex- 
cessive or  illegal  charge  and  it  is  paid  under  protest,^ 
or  where  a  sheriff  levies  on  property  which  does  not  belong 
to  the  judgment  debtor,  and  the  owner  is  compelled  to  pay 
the  judgment  to  save  his  goods,*  or  where  a  man  pays  an 
illegal  tax  or  assessment  under  protest  to  save  his  property,* 


I  BnuMglm  V.  TllUnghast*  18  Oal.  20 ; 
19  Am.  Deo.  176;  Taylor  «.  Board  of 
Health, 81  Pa.  St.  73;  72  Am.  Deo.  TU; 
Smith  tr.  Sohroeder,  16  Minn.  85. 

SBobertson  v.  Manh,  42  Tex.  149; 
Roblnaon  v.  Goald,  11  Cuah.  57;  oltter 
when  the  partj  ia  a  near  relattve;  see 
past.  Duress,  §25S.. 

8  Therefore  the  oommenoement  of 
legal  proceedings,  without  any  seizure 
of  property  or  person,  Is  Inanffldent; 
for  the  party  has  an  ample  remedy  In 
hl8  right  to  sot  up  his  defense  In  the 
court.  Benson  v,  Monroe,  7  Gush. 
125 ;  54  Am.  Deo.  716 ;  Dlckerman  v.  Lord, 
21  Iowa,  888;  89  Am.  Deo.  579;  Watson 
tr.  Cunningham^  1  Blaekf.  821 ;  Cummlna 
V.  White,  4  Blaokf.  85&  So  money 
wrongfully  demanded  as  rent  and  paid 
under  threats  of  ejectment  Is  not  recov- 
erable.  Emmons  v,  Scudder,  115  Mass. 
367.  And  see  Nick  v.  Sherm,  49  Ark.  70; 
4  Am.  W.  Bep.  26. 

4  Cook  V.  Boston,  9  Allen,  398;  Pres- 
ton V.  Boston,  19  Pick.  7;  Harmon  t^. 
Harmon,  61  Me.  227;  14  Am.  Bep.  556; 
Taylor  v.  Board  of  Health,  31  Fa.  St.  78; 
72  Am.  Dec  724 ;  Fellows  v.  School  Disu, 
89  Me.  655;  Claflin  v.  McDonough,  88 
Mo.  412;  Mayor  v.  Lefferman,  4  Gill,  425; 
46  Am.  Dec  145;  Cunningham  v.  Bos- 
ton, 16  Gray,  468;  Schulx  o.  Culberson, 
46  Wis.  813;  49  Wis.  122. 

•  Brumagim  v,  TiUinghast,  18  Oal.  265; 

48 


79  Am.  Dec  176;  Garrison  v.  TIllinghaBt, 

18  OaL  404;  Badick  v.  Hutchins,  96  U. 
8.  HO;  Elston  v,  Chicago,  40  UL  514;  89 
Am.  Dec  861 ;  Wanbansee  Co. «.  Walker, 
8  Kan.  481 ;  Maya  v.  Cincinnati,  1  Ohio 
St.  260;  Ladd  v.  Southern  Press  Co.,  68 
Tex.  172;  Corkle  v.  Maxwell,  3  Blatchf. 
413;  Maxwell  v.  Griswold,  10  How.  212; 
Wolfe  V.  Mar8halU62  Mo.  167. 

«  Chandler  v.  Sanger,  114  BCaas.  384; 

19  Am.  Bep.  867. 

r  Tutt  V,  Ide,  8  Blatoht  240;  Brlggs  v. 
3oyd,  56  N.  T.  289;  Harmony  v.  Bing- 
ham, 12  K.  Y.  99;  Schorfe  v.  Halifax,? 
Mees.  ft  W.  288;  Chase  v.  Taylor,  4  Har. ' 
A  J.  54;  Chase  v.  Dwlnal,  7  Me.  134;  20 
Am.  Dec.  852;  Clinton  v.  Strong,  0  Johns. 
869;  QulnneU  v.  Washington,  10  Mo.  64 ; 
Lafayette,  etc,  B.  B.  Cc  v,  Pattcson,  41 
Ind.  312 ;  Beckwith  v.  Friable,  82  Vt.  559 ; 
Mobile,  etc.,  B.  B.  Co.  v,  Stelner,  61  Ala. 
559;  Chicago,  etc,  B.  B.  Co.  v.  Chicago, 
etc.  Coal  Co.,  79  IlL  121;  Kenneth  iy.  B. 
B.  Co.,  15  Blch.  284;  98  Am.  Dec  382. 

8  Adam  v.  Town  of  Litchfield,  10 
Conn.  127 ;  Preston  v,  Boston,  12  Pick.  7 ; 
Valpy  i;.  Manning,  1  Com.  B.  608;  Snow- 
don  r.  Davis,  1  Taunt.  359. 

«  ElUot  V.  Swartwoutk  10  Pet.  189; 
Smith  V,  Bedfleld,  27  Me.  146;  Stephan 
V,  Daniels,  27  Ohio  St  627;  Ersklne  «• 
Van  Arsdale,  16  WalL  76;  Branam  «• 
Mayor,  24  Cal.  685;  Umon  Ins.  Cc  v. 
City  of  Alleghany,  15  Fittsb.  Bep.  xa; 
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or  where  a  public  officer  exacts  fees  to  which  he  is  not 
entitled  before  he  will  perform  his  legal  duty,^  or  where  an 
excessive  water  license  fee  is  paid  under  threat  of  cutting 
the  water  off  ,^  in  all  these  cases  on  the  implied  promise  to 
pay  over  the  money  thus  wrongfully  obtained,  the  plaintiff 
may  recover  it  as  for  a  debt  due  him.  In  Dana  v.  KemhUj^ 
an  actor,  after  everything  was  ready  for  the  performance, 
refused  to  perform  until  a  certain  sum  of  money,  io  which 
he  was  not  entitled,  was  paid  him.  It  was  held  that  the 
payment  was  involuntary,  and  recoverable  by  the  manager. 

§  46.  Yolantary  Payments.  —  A  voluntary  payment 
made  without  any  circumstances  of  compulsion  or  extor- 
tion, or  a  payment  made  with  knowledge  of  all  the  circum- 
stances, in  discharge  of  a  claim  which  was  not  due,  or  which 
might  have  been  successfully  resisted,  is  not  recoverable  and 
it  makes  no  difference  whether  or  not  Ihp  claim  was  made 
in  an  action  or  legal  proceeding.^  Where  a  person  pays  a 
tax  or  assessment  voluntarily,  —  not  to  save  his  goods  from 
being  sold,  there  being  no  seizure  or  proceeding  to  compel 
the  payment, — he  cannot  recover  it  back  on  the  ground 


Peyier  v.  Mayor,  70  N.  Y.  497;  26  Am.  «  Elliott;.  Swartwoat,  10 Pet  187;  Mor- 

Bep.  62i;  Wiley  v.  Farmer,  14  Ala.  627;  rls  v.  Tann,  1  DalL  147;  1  Am.  Dec  238; 

Cmtchlleld  v.  Wood,  16  Ala.  70S;  Oababa  Hall  v.  Shulz,  4  Johns.  240;  4  Am.  Dec 

V.  Barneu,    34  Ala.  400;  Hubbard  v.  270;  Gould  v.  McI  aU,  118  Pa.  St.  455;  4 

Bralaard,  3S  Conn.  .'^;  Lanman  v.  Des  Am.    St.  Bep.    606;  Taylor    v.    Bd.   of 

Moines,  29  Iowa,  310;  De  Fremey  v.  Aus-  Health,  31  Pa.  St.  73;  72  Am.  Deo.  724; 

tln,53CaL880;  Hendy  v.  Sonle,  Deady,  Smith  v,  Bedileld,  27  Mc  145;  Bait,  etc, 

400;  Union  B.  B.  Co.  v.  Skinner,  9  Mo.  B.  Go.   v,   Farnce,    6  Gill,  68;  46  Am. 

App.  139;  County  Gomm'rs.  v.  Parker,  7  Dec  665;  Mayor  v.  Hughes,  1  GilL  ft  J. 

Minn.  867;  Fir&t  Nat.  Bank  v.  Blakely,  480;  19  Am.  Dec  248;  Dickeman  v.  Lord, 

40  Mich.  367 ;  Greenbanm  v.  King,  4  Kan.  21  Jcl.  338 ;  89  Am.  Dec  579 ;  Pettis  v.  Bay, 

284;  06  Am.  Dec  172;  Tnttle  v.  ETorett,  12  B.  L  344;  Brumagimn  v.   TiUinghast, 

51  Miss.  27;  24  Am.  Bep.  622.  18  Cal.  2C5;  7'J  Am.  Doc  176;  Knox  Go. 

I  Clinton  r.  Strong,  0  Johns.  870;  Bk.o.  Doty,  9  Ohio  St.  606;  75  Am.  Dee* 

Tdwnsend  v,  Dyckmen,  2E.  D.  Smith,  479;  Dickson  v.  Joac8,6  Yerg.483;27  Am. 

8M;  Am.Ex.Ins.  Co.  V.  Britton,8BoBW.  Dec  488;  Hubbard   o.   Martlu,  8  Yer:;. 

148;  Alston  r.  Dnrant,  2  Strobb.  287;  49  500;    Beecher  v,  Buckingham,  18  Conn. 

Am.  Dec  606;  Walkex  v.  Ham,  2  K.  H.  HO;  44  Am.  Dec  680;  Stevens  v.  Heard, 

aS;  Bobinson  v.  Bzell,  72  N.  a  281.  9  Y t.  174 ;  31  Am.  Dec  617 ;  Potomac  Goal 

S  WesUake  «.  St.  IioalSfTT  Mo.  47;  46  Co.  v.  B.  B.  Co.,  38  Md.  226;  Beeeher  « 

Bep.  4.  Buckingham,  18  Conn.  110;  44  Am.  Dec 

»  17  Pick.  645.  580. 
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that  the  tax  or  assessoieut  was  illegal.^  So  payment  of  a 
license  fee  to  engage  in  a  particular  business  is  voluntary, 
and  cannot  be  recovered^  though  illegal,  where  the  effect 
of  not  paying  would  be  a  prosecution,  either  criminal  or 
civil,  in  which  the  party  could  contest  its  legality.^ 

§  47.  Legal  Process.  —  Money  paid  under  compulsion 
of  legal  process  caunot  be  recovered  back,  though  the  money 
may  not  have  been  justly  due,  or  the  process  may  have 
been  irregularly  or  wrongfully  issued.  The  judgment  of 
the  court  is  conclusive  and  cannot  be  questioned  in  a  new 
action.'  But  a  recovery  may  be  had  where  the  judgment  is 
afterwards  reversed^  or  the  seizure  is  not  authorized  by  the 
process^  or  the  court  rendering  the  judgment  had  no  juris- 
diction to  do  so.^ 

§  48.  Effect  of  Protest. —  A  voluntary  payment  does 
not  become  an  ihvoluntary  one  merely  because  it  is  n^ade 
under  protest.^    Where  a    statute    requires  a   protest  no 


1  Union  FiiC  EL  B.  Go  v,  Oomm'rs, 
98  U.  S.  641;  Town  of  Llgonlcr  v. 
Aokerman,  46  Ind.  S52;  16  Am.  Rep. 
323;  Morris  «.  Mayor,  6  Gill,  248;  Wills 
V.  Aostln,  68  Gal.  152;  Goddard  v.  Sey- 
mour, 80  Conn.  394 ;  Garrigan  v.  Knight, 
47  Iowa,  625;  Gliristy  v.  St.  Lonis,  20 
Mo.  143;  61  Am.  Dec.  698;  Glaflin  v. 
McDonoogh,  83  Mo.  412;  84  Am.  Dec. 
64. 

S  ligonier  v.  Aeckerman,  46  Ind.  682; 
16  Am.  Bep.  828;  Mays  v,  Ginclnnati,  1 
Ohio  St.  268;  Sullivan  v.  McGammon, 
61  Ind.  264;  Edinburg  v.  Hackney,  64 
Ind.  83;  Gahabav.  Burnett,  34  Ala.  400; 
Garrison  v.  Tilinghaat,  18  Gal.  408; 
Glallln  V.  McDonongh,  83  Mo.  412;  84 
Am.  Dec.  64 ;  Irving  v.  St,  Louis  Go., 
33  Mo.  676 ;  Bobinson  v,  Charleston,  2 
Bich.  817;  46  Am.  Deo.  739;  Gorkle  v. 
Maxwell,  8  Blatcht.  418;  Benson  v. 
Monroe,  7  Gush.  125;  54  Am.  Dec  716; 
O'Brien  v,  Golusa  Co.,  67  Gal.  603;  Gook 
V,  Boston,  0  Allen,  893;  Lee  v.  Temple- 
ton,  18  Gray,  476;  Bmery  v,  Lowell,  127 
Mass.  138;  Noyes  v.  State,  46  WU.  250; 
82j\m.  Bep.  710. 
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s  Marriott  v,  Hampton,  7  Term  Bep. 
260;  8  Smith's  Lead.  Gas.  356;  Gray  v, 
Boberts,  2  A.  K.  Marsh.  206;  12  Am. 
Dec  883;  Kirklan  v.  Brown,  4  Humph. 
174;  40  Am.  Dee.  685;  Stevens  v,  Howe, 
127  Mass.  164 ;  Le  Grand  v.  Francisco,  8 
Mnnf.  83;  Tilton  v.  Gordon.  1  N.  H.  S3; 
Corbet  r.  Evans,  25  Pa.  St.  310;  James  v, 
Gavlt,  2  llrev.  174;  Federal  Ins.  Co.  v. 
Bobinson,  82  Pa.  St.  857;  Travelers'  Ins. 
Go.  V,  Heath,  95  Pa.  St.  333;  Gordon  r. 
Mayor,  6  Gill,  231 ;  Brang^on  r.  Somerby, 
66  Me.  92;  Kobler  v.  Wells,  26  Gal.  606; 
Supervisors  v,  Briggs,  2  Denio.26. 

4  Bann  v.  Beynolds,  18  Gal.  275 ;  Mayor 
V.  Bicker,  88  N.  J.  (L.)  225;  20  Am.  Bep. 
886;  Metzner  v,  Bauer,  98  Ind.  425;  Trav- 
elers Ins.  Go.  V.  Heath,  96  Pa.  St.  888; 
Scholey  v,  Halsey,  72  N.  Y.  67& 

*  Logan  V,  Semter,  28  Ga.  242;  73  Am. 
Dec  756. 

•  Gordon  v.  Mayor,  5  Gill,  831. 

T  Began  v.  Baldwin,  126  Mass.  485;  80 
Am.  Bep.  689;  Fleetwood  v.  New  York, 
2  Sand.  475;  McMillan  v.  Blohards,  9 
Gal.  366;  70  Am.  Dec  655;  Brumagtm 
V.  Tillnghast,  18  Gal.  266;   79  Am.  Dec. 
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recovery  can  be  had  without  one,^  and  if  a  written  protest 
is  required  an  oral  one  is  of  no  effect.^  And  it  has  been 
i-uled  in  some  cases  that  an  illegal  tax  can  in  no  case  be 
recoyered  if  its  payment  was  unaccompanied  by  a  protest.^ 
And  a  protest  made  after  payment  is  unavailing.^ 

§  49.  Money  Equitably  Belonging  to  Another. — 
Where  one  person  has  obtained  money  of  another  which 
he  has  not  a  right  equitably  to  retain  or  withhold,  as  where 
money  has  been  paid  by  accident,  mistake  of  fact,  duress  or 
fraud,  the  law  creates  a  promise  on  his  part  to  pay  it  over 
to  the  rightful  owner.'' 

§  50.  Failure  of  Consideration. — Wnere  money  has  been 
paid  for  a  consideration  which  entirely  ^  fails  the  payor  may 
recover  it  back  on  an  implied  contract  to  repay  it,^  as  for 
example  where  one  pays  for  goods  which  the  seller  fails  to  de- 
liver,® or  pays  money  on  a  contract  to  convey  a  piece  of  land 
and  it  turns  out  that  the  vendor  has  no  title  to  convey.' 
But  where  one  has  obtained  the  thing  he  paid  for,  he  cannot 
recover  back  the  purchase  price  merely  because  it  was  at 
the  time  or  has  become  of  no  value. ^® 


176;  Flower  v.  Lance,  59  N.  Y.  608; 
Trinity  Ohnzoh  v.  Mayor,  10  How.  Pr. 
138;  Forreet  v.  Mayor,  18  Abb.  Pr.  850; 
Benson  v.  Monroe,  7  CoBh.  125;  64  Am. 
Deo.  716;  Ladd  v.  Soathern  Cotton 
Preas  Co.,  58  Tex.  172;  Bfarietta  v,  Slo- 
comb,  6  Ohio  St.  471 ;  Patterson  v.  Ooz, 
2ft  Ind.  261;  Awelt  v.  Eolaw.  etc.,  Ass'n, 
34  Md.  485;  Waiihaosee  Co.  v.  Walker, 
8  Kan.  481 ;  Kansas,  etc,  R.  R.  Co.  v. 
Wyandotte  Co.,  16  Kan.  687;  Detroit  v. 
Martin,  84  Mich.  170;  23  Am.  Bep.  512; 
Shane  «.  St.  Paul,  26  Minn.  648. 

1  U.  8.  «.  Clement,  Grabbe,  447; 
Schlesaengor  v.  U.  S.,  1  Ct.  of  CI.  16. 

>  Knowlea  v.  Boston,  129  Mass.  651 ; 

8  Allentown  v.  Saeger,  20  Pa.  St.  421; 
MoOriokart  v.  Pittsburg,  88  Pa.  St.  138; 
Jackson  «.  Atlanta,  61  Ga.  223. 

*  Marriott  v.  Bmnc,  9  How.  619. 


*  lAWSon  Bights,  Rem.  ft  Pr.,  $  2592, 
2014;  Peterson  v.  Foss,  12  Oregon,  81; 
Gorman  v,  Carroll,  7  Allen,  199;  Hans- 
dale  V.  White,  34  Vt.  588;  Allen  v.  Bar 
lington,  45  Vt.  202;  McDonald  v. 
Peacemaker,  5  W.  Va.  439;  Gordon  v 
Bmner,  49  Mo.  570 ;  Pbeteplace  v.  East- 
man, 20  la.  446;  Swatara  R.  Co.  v. 
Brune,  6  Gill,  41 ;  Jamison  v.  Moore,  43 
Miss.  508;  Hagaman  v,  Neitzel,  15  Kan. 
883. 

«  Leake  Contr.  HI. 

V  Chapman  v.  Brooklyn,  40  N.  Y.  880; 
Johnson  v,  Jennings,  10  Gratt.  1 ;  60  Am. 
Dec  323. 

■  Devanx  v,  Connelly,  8  C.  B.  640. 

*  Pipkin  V.  James,  1  Humph.  826;  84. 
Am.  Dec.  652. 

10  Schwazenbachv.  Odorless,  etc,  Co., 
65  Md.  34 ;  67  Am.  Rep.  301. 
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§  51.  Money  Paid  for  Use  of  Another.  —  Where  one 
person  pays  money  for  another  under  circumstances  which 
make  it  right  and  just  that  it  should  be  repaid,  the  law 
implies  a  contract  on  the  part  of  the  person  benefited  to 
repay  it,  without  any  actual  agreement  on  his  part.^ 
Therefore  when  a  person  has  been  compelled  by  law  to  pay 
money  which  another  was  liable  to  pay  and  the  latter  has 
obtained  the  benefit  of  the  payment  he  may  be  compelled 
to  repay  the  sum.^  But  the  payment  must  operate  in  dis- 
charge of  some  liability  on  his  part,  the  discharge  of  a  mere 
moral  obligation  or  one  not  recognized  in  law  or  in  equity 
will  not  create  a  liability  to  repay  .•  And  the  law  does  not 
imply  any  promise  to  repay  one  who  voluntarily  pays  an- 
other's debt,  for  one  is  not  allowed  to  make  himself  the 
creditor  of  another  by  paying  his  debt  against  his  will  or 
without  his  consent.^  If  a  person  to  preserve  his  own 
property  is  required  to  pay  another's  debt  the  latter 
becomes  liable  to  repay  him,*  as  where  one  having  pur- 
chased a  chattel  discovers  a  lien  upon  it  given  by  the  seller, 
and  pays  it  to  get  a  clear  title 9^  or  one  purchases  goods  which 
turn  out  to  have  been  imported  in  violation  of  the  revenue 
laws,  and  pays  the  penalty  to  avoid  their  forfeiture,^ 
in  both  these  cases  the  law  creates  a  promise  on  the  part  of 
the  seller  to  re-imburse  the  purchaser.  So  a  surety  discharg- 
ing his  principal's  debt  has  an  action  against  the  principal, 
though  the  latter  has  made  no  express  promise  to  repay ,^ 


1  LawBOB  Bights,  Rem.  APr.,  S  2S49; 
Lewis  V.  Campbell,  8  G.  B.  546. 

s  Balston  0.  Wood,  15  lU.  169;  58  Am. 
Doc.  804. 

8  LawBon  Rights,  Bern.  &  Pr.,  §  3SS0. 
4  Johnson  v.  Packet  Co., !«.  R.  2  C.  P. 
48;  Winsor  «.  Savage,  9  Meto.  848;  South 
Seitnate  v.  Hanover,9  Gray.  420 ;  Bancroft 
V,  Abbott,  3  Allen,  624 ;  Jones  v.  Wilson, 
8  Johns.  434;  Menderbach  v.  Hopkins,  8 
Johns.  488;  Beach  v.  Yanderborgh,  10 
Johns.  881;  Blanch&rd  v.  First  Associa- 
tion, 68  Bie.  302 ;  Richardson  v.  William- 
•on,  49  Me.  658;  Junkins  «.  Union  School 
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Dist,  89  Me.  220;  Little  v.  Glbbs,  4  K.  J 
(L.)  211;  Woodford  v.  Leavenworth, 
14  Ind.  311;  Odon  v.  Elliott,  10  B.  Mon. 
813:  Lewis  v.  Lewis,  8  Strobh.  680. 

A  ExaU  tF.  Partridge,  8  T.  R.  808;  Cole 
V.  Malcolm,  86  N.  Y.  863. 

«  AUord  V,  Cobb,  28  Hun,  22. 

r  SummeiB  v.  Clark,  29  La.  Ann.  98. 

8  Eimblo  V,  Cummins,  8  Met.  (Ky.) 
827;  Clay  v.  Severance,  66  Vt  800;  Has- 
singer  v.  Solms,  6  S.  &  R.4;  Glbbs  v. 
Bryant,  1  Pick.  118;  Appleton  v.  Bascom, 
8  Mete  169;  Powell  v.  Smith,  8  Johns. 
249;  Ward  «.  Henry,  6  Conn.  696. 
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and  likewise  where  one  of  two  sureties  pays  the  whole  or 
more  than  his  share. ^ 

§  52.  Payment  under  Mistake  of  Fact.  —  Money  paid 
under  a  mistake  of  fact  may  be  recovered  back,  where  the 
mistake  is  such  as  to  have  produced  a  supposed  liability  to 
pay  the  money,  which  in  reality  did  not  exist.^  A  mistake 
of  fact  occurs  where  some  fact  which  really  exists  is  un- 
known to  the  party,  or  some  fact  is  believed  by  him  to 
exist  which  really  does  not.^  But  it  can  never  be  said  that 
money  is  paid  by  mistake  and  therefore  recoverable  where 
the  payment  has  been  made  in  discharge  of  clearly  ascer- 
tained legal  rights  and  duties ;  *  or  where  it  is  paid  in  the 
reasonable  belief  that  it  is  due,  and  after  investigation,  or 
the  opportunity  therefor,  and  without  fraud  on  the  part  of 
the  recipient.* 

In  Wheadon  v.  Oldsy^  W  bought  from  O  and  paid  for  a 
lot  of  wheat,  the  quantity  being  estimated  by  the  size  of 
another  lot  which  both  supposed  to  contain  a  certain  num- 
ber of  bushels,  but  which  subsequently  was  discovered  to 
contain  only  that  number  of  half  bushels,  and  it  was  held 
that  W  was  entitled  to  recover  the  excess  payment. 

§  53.  Payment  Under  Mistake  of  Liaw.  —  But  where 
money  is  paid  voluntarily  with  knowledge  of  all  the  facts, 
the  party  cannot  recover  it  back  on  the  ground  that  he 
made  a  mistake  as  to  his  legal  liability,  or  was  ignorant  of 


I  RoaseU  v.  Feilor,  1  Obio  St.  827;  00 
Am.  Doc  327;  Moore  v.  Moore,  4  Hawks, 
S58;  15  Am.  Doc.  S28:  White  v.  Banks,  Zl 
Ala.  705;  58  Am.  Dec  283. 

>  Worlcy  V.  Moore,  97  Ind.  15,  Kings- 
ton Bank  v.  Eltlnge,  40  N.  Y.  391 ;  100  Am. 
Dee.  516;  Lylo  v.  Shinnebarger,  17  Mo. 
App.  C6;  Garland  v.  Salem  Bank,  9  Mass. 
406;  e  Am.  Doc.  8b;  Waite  v.  Leggctt,  8 
Cow  195;  18  Am.  Dec.  441;  Lake  v.  Ar- 
tisans' BanJL,  3  Keyes.  878;  Feemster  v. 
Markham.  2  J.  J.  Marsh.  303;  19  Am. 
Doc;  131;  Dicklns  v.  Jones,  6Yerg.488; 


27  Am.  Dec  488;  Frazier  v.  Tabb,  S 
Helak.  607;  Frontier  Bank  v.  Morse,  22 
Me.  88 ;  88  Am.  Dec  284 ;  Baltimore,  etc., 
R.  R.  Co.  V,  Faance,  6  Gill,  68;  46  Am. 
Dec.  655 ;  Appleton  Bank  v.  MoGUyray, 
4  Gray,  518 ;  64  Am.  Deo.  92. 

3Mowatt  r.  Wright,  1  Wend.  855;  19 
Am.  Dec  509.    See  pott,  §206 ;    Mistake. 

*  Uagerstown  Bk.  v.  Adams  Ex.  Co. 
45  Pa.  St.  419 ;  84  Am.  Dec.  499. 

»  Wheeler  v.  Hathaway,  68  Mich.  77. 

•  20  Wend.  175. 
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the  law  of  the  case.^   A  mistake  of  law  is  where  a  party  knows 
the  facts  of  the  case ,  but  is  ignorant  of  the  legal  consequences  .^ 

§  54.  Money  Paid  for  niecral  Purpose.  —  It  is  a  well- 
known  principle  of  law  that  the  court  will  (subject  to  some 
exceptions)  neither  enforce  nor  set  aside  an  illegal  contract, 
but  will,  as  it  is  said,  leave  the  parties  where  they  have  put 
themselves  and  where  it  finds  them,  according  to  the 
maxim  in  pari  delicto  potior  est  conditio  defendentia.  There- 
fore, money  paid,^  or  goods  delivered,*  or  land  conveyed^ 
under  an  illegal  contract,  whether  as  the  consideration  or 
in  performance  of  the  contract,  cannot  be  recovered  back.* 
A  person  for  example  who  has  lost  money  at  play  or  on  a 
bet  or  wager  cannot  after  it  has  been  paid  over  to  the 
winner  recover  it  back  from  him.^ 

But  to  this  rule  there  are  three  exceptions,  viz. :  (a) 
Where  the  parties  are  not  equally  guilty;  (b)  where  the 
party  complaining  is  protected  by  the  law;  (c)  where  the 
illegal  agreement  has  not  been  executed. 


1  Beard  v.  Beard,  25  W.  Va.  486;  6S 
Am.  Rep.  219;  Kenneyv.  Dodge,  101  Ind. 
673;  Ilector  V.  Collins,  46  Ark.  167;  55 
Am.  Rep.  571;  Oharchlll  v.  Bradley,  58 
VL  403 ;  66  Am.  Rep.  668 ;  Lester  r.  Mayor 
o(  Baltimore,  29  Md.  415;  96  Am.  Dec 
542;  Town  v.  Burnett,  84  Ala.  400;  Bran- 
ham  V.  Mayor  of  San  Jose,  24  Gal.  585; 
Bncknall  v.  Story,  46  Cal.  589;  13  Am. 
Rep.  220;  Sprague  v.  Blrdsall,  2  Cow. 
419;  Clarke  v.  Dutcher,  9  Cow.  694;  Mat. 
Law  Inst.  v.  Enatein,  46  Mo.  200;  Benson 
V.  Monroe,  7  Cash.  125;  54  Am.  Dec  716; 
Sapervisors  v,  Briggs,  2  Denio,  26; 
Downs  o.  Donnelly,  5  Ind.  496;  Silliman 
V,  Wing,  7  Hill,  169;  Jenks  v.  Lima,  17 
Ind.  826;  Rheel  v.  Hicks,  25  N.  T.  291; 
Granger  v.  Olcatt,  1  Lans.  171 ;  Goddard 
V.  Bank,  2  Sandf.  253;  Wheaton  v.  Olds, 
20  Wend.  176;  Ctiamplln  v.  Laytin,  18 
Wend.  407;  31  Am.  Dec  382;  Hemphill 
V.  Moody,  64  Ala.  468. 

3  Mowatt  V.  Wright,  1  Wend.  865;  19 
Am.  Dec  509. 

8  Newstead  v.  Hall,  58  Ul.  172. 

4  Myers  v,  Meinrath,  101  Mass.  366. 
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'  St.  Loals,  etc,  R.  Co.  v.  Mathers,  71 
111.  593;  104111.257. 

•  Worcester  v.  Eaton,  11  Mass.  868; 
Staples  V.  Goald,  5  Sandf.  416;  Wait  v. 
MencU,  4  Me.  102;  16  Am.  Dec.  288; 
BoateUe  v.  Melcndy,  19  N.  H.  196;  49 
Am.  Dec.  153;  Way  man  v.  Fiske,^  Allen, 
238;  80  Am.  Deo.  66;  Loomess  v.  Hesing, 
44111.113;  92  Am.  Dec.  153;  Atwood  r. 
Fish,  101  Mass.  863;  100  Am.  Dec  124. 

r  Allen  V.  Dodd,  4  Humph.  181 ; 40  Am. 
Dec  633;  Hochaday  v.  Willis,  1  Spear, 
879;  40  Am.  Dec  606;  Webb  v,  Falchlrc, 
3  Ired.  485;  40  Am.  Dec.  419;  Gathman 
V.  Parker,  8  Head.  234;  Downs  r. 
Quarles,  Litt.  Sel.  Cas.  489;  12  Am. 
Dec.  33;  Adams  v.  Barrett,  5  6a.  404; 
Welsh  V.  Caller,  44  N.  H.  561;  Meech 
V.  Stoner,  19  N.  T.  26;  Hadspeth  v, 
Wilson,  2  Dey.  8?i;  21  Am.  Dec.  344; 
McCuUam  v.  Gourlay,  8  Johns.  147; 
Thrift  V.  Redman,  13  Iowa,  25;  Danforth 
V.  Evans,  16 Vl  548;  Tiudall  v.  Childress, 

2  Stew.  &  P.  250;  Babcock  v.  Thompson, 

3  Pick.   446;  15  Am.  Dec.    285;   Gill  r. 
Webb.  4  T.  B.  Mon.  299. 
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(a)  Though  the  object  is  illegal  yet  if  the  parties  did  Dot 
stEDd  on  an  equal  footing,  and  one  of  them  has  been  in- 
duced to  enter  into  the  illegal  agreement  through  fraud, 
oppression  or  undue  influence,  he  is  not  prevented  from 
appealing  to  the  court  for  relief.  He  is  in  delicto  but 
not  in  pari  delicto.  His  guilt  is  less  than  that  of  his 
associate  in  the  offense  and  the  latter  cannot  make  use  of 
his  peculiar  power  over  the  other  under  such  circumstauces 
to  procure  an  illegal  agreement,  and  then  invoke  the  aid  of 
the  law  to  enable  him  to  retain  that  which  he  has  thus 
wrongfully  obtained.^  In  Atkiiiaon  v.  Denbt/y'^  the  plaintiff, 
a  debtor,  offered  his  creditors  a  composition  of  5s.  in  the 
pound.  The  defendant  was  one  of  the  creditors,  and  his 
acceptance  or  rejection  of  the  offer  was  known  to  be  certain 
to  determine  the  decision  of  several  other  creditors.  He 
refused  to  assent*  to  the  composition  unless  the  plaintiff 
would  make  him  an  additional  payment  of  £50,  in  fraud  of 
the  other  creditors.  This  was  done :  the  composition  ar- 
rangement was  carried  out,  and  the  plaintiff  sued  to  recover 
the  £50,  on  the  ground  that  it  was  a  payment  made  by  him 
under  oppression  and  in  fraud  of  his  creditors.  It  was 
held  that  he  could  recover,  the  court  saying:  ^'  It  is  said 
that  both  parties  are  in  pari  delicto.  It  is  true  that  both 
are  in  delicto^  because  the  act  is  a  fraud  upon  the 
other  creditors ;  but  it  is  not  par  delictumy  because  the 
one  has  power  to  dictate^  the  other  no  alternative  but  to 
submit. ^^ 

(b)  Statutes  exist  in  some  States  expressly  permitting 
the  recovery  of  money  lost  at  gaming,^  and  in  such  cases 

1  Benj.  Ptinc  of  Oontr.  $99;  Center  Gibbes,  liHow.  287;  Dayidson  r.  Carter, 

V.  Leavett;  15  N.  Y.  9;  TraC7  v.  Tall-  55  la.  117. 

mage,    U    N.    Y.   285;    Richardson   v.  8  6II.  AN.  778. 

Cmmball,  48  N.   Y.   867;  Knowlton  v.  ^  Thna  in  Illinois  IL  S.  Ch.  88,  §  182 

Oongzeas,  eto.,Oo.,57N.  Y.  532;Bachrr*  and  Missouri  R.  8.   1889,  §  5209  among 

Wolf,  50  III.  470;  Barnes  v.  Brown,  8S  others    and  see  Tatman  v.  Strader,  23 

MJch.  146;  Beldlng  v.  Smythe,  138  Mass.  111.  493;  Richardson  v,  Kelly,  85  III.  491 ; 

530;  Worcester  «.  Eaton,  11  Mass.  368;  Storey  r.  Brcnnan,  15  N.  Y.  624;  69  Am. 

White  r.  Franklin  Bk.,  22  Pick.  181;  Dec.  627. 
Brooks  r.  Martin,  2  Wall.  81 ;  McBlalr  v, 
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the  illegal  nature  of  the  transaction  is  no  defense.  And 
where  the  intent  of  the  law  violated  was  to  protect  one 
of  the  parties  against  the  act  of  the  other,  thej  are  not 
in  part  delicto  and  the  party  intended  to  be  protected  may 
recover  money  paid  by  him  in  violation  of  such  law.^  For 
instance,  by  the  statutes  of  usury,  taking  more  than  a 
certain  interest  is  declared  illegal  and  the  contract  void ; 
but  as  these  statutes  were  made  to  protect  needy  persons 
from  the  oppression  of  usurers,  the  party  actually  doing 
what  the  law  prohibits,  viz. :  paying  usury,  may  bring 
an  action  for  the  excess  of  legal  interest.'  So  lotteries 
being  forbidden  by  law,  a  person  who  pays  money  for  a 
lottery  ticket  may  tievertheless  recover  it  back.^  So  a 
party,  who  had  deposited  money  in  a  bank  repayable 
at  a  future  day,  in  violation  of  a  statute,  was  allowed 
to  recover  back  the  deposit,  for  to  have  decided  other- 
wise would  have  given  effect  to  an  illegal  contract  in 
favor  of  the  principal  offender,  and  would  have  operated 


1  Lawson  Rights,  Rem.  A  Pr.,  §  SB68. 

*  Browning  v.  Morris,  8  Oowp.  793; 
Sohroeppel  v.  Coming,  5  Denlo,  S38.  In- 
terest paid  beyond  the  legal  rate  may  be 
recoTorod  back  in  some  States.  Albany 
V,  Abbott,  61  N.  H.  813 ;  Wheaton  v.  Hib- 
bard,  20  Johns.  S90;  11  Am.  Dec.  284; 
Philanthropic  Bldg.  Ass'n  v,  HcEnlght, 
85  Pa.  St.  470;  Mat.  Dank  v.  Lewis,  81  K. 
Y.  15;  Grow  v.  Albee,  19  Vt.  640;  Ware  v, 
Bennett,  18  Tex.  7M ;  Hodge  v.  Owlngs, 
5T.  B.  Mon.  94;  Webb  v.  Wilshire,  2o 
Me.  406;  West  v.  Meddock,10  Ohio  St. 
417;  Congbman  v.  Drafts,  1  Rich.  Eq. 
414;  Zeigler  v.  Scott,  10  Go.  889;  54  Am. 
Dec.  895;  Wood  v.  Kenney,  19  Ind.  68; 
Willie  V.  Green,  2  N.  H.  883;  Bond  v. 
Jones,  8  Smedes  A  M.  368;  Fay  v.  Love- 
joy,  20  Wis.  408;  Helrrck  v.  Dean,  54  Vt. 
668;  Blusselman  r.  McElhenncy,  23  Ind. 
4;  85  Am.  Dec.  445.  While  in  others  snch 
an  action  cannot  be  maintained.  Latham 
V.  Bnlldlng  A.ss*n,  77  N.  O.  125;  Wool- 
folk  V,  Bird,  22  Minn.  841;  Qnlnn  v. 
Boynton,  40  Iowa,  804;  Hadden  v. 
Inncss,  24  111.  381 ;  Perkins  r.  Conant,  29 
111.  184;  81  Am.  Dec.  805;  Rutherford  r. 
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Williams,  42  Mo.  18;  MaAny  v.  Stockton, 
84  111.  806;  Carter  v.  Moses,  39  111.639; 
Nichols  V.  Skeel,  12  Iowa,  800;  Sparlin  v. 
Miliken,  16  La.  Ann.  217;  Dickerson  v. 
Raleigh  Building  Ass'n,  89  N.  C.  37.  Bat 
even  in  the  latter  States  the  payment 
must  have  been  voluntary  to  estop  th^ 
borrower,  and  therefore  where  the 
usurious  Interest  had  been  paid  to  a 
bona  ftde  indorsee  of  the  note.  It  was 
held  that  the  maker  might  recover  It 
from  the  payee,  this  being  an  involun- 
tary payment,  as  the  maker  could  not 
set  up  the  defense  of  usury  against  a 
bona  fide  indorsee  before  maturity. 
Woodworth  v.  Houston,  40  111.  131;  89 
Am.  Dec.  840.  It  some  of  the  States 
such  actions  are  given  by  statute ;  but 
it  is  also  held  that  these  statutes  are 
cumulative,  and  that  the  right  to  re- 
cover back  usurious  interest  is  a  com- 
mon-law right  Palmer  v.  Lord,  < 
Johns.  Ch.  65;  Porter  v.  Mount,  41 
Barb.  561. 

8  Gray  v.  Roberts,  2  A.  K.  Manh.  208; 
2  Am.  Dec  883. 
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as  a  reward  for  an  offense  which  the  statute  was  intended 
to  prevent.^ 

(c)  A  person  who  has  paid  money  or  delivered  goods 
for  a  purpose  which  is  illegal  may  repudiate  it  at  any  time 
before  that  purpose  is  executed  and  recover  them  as  for  a 
failure  of  consideration.'  A  common  illustration  of  Uiis 
rule  is  where  money  is  deposited  with  a  stakeholder  on  a 
bet  or  game  of  chance.  The  depositor,  although  the  whole 
transaction  is  illegal,  may  recover  the  money  of  the  stake- 
holder if  he  demands  it  at  any  time  before  it  is  paid  over  to 
the  winner.'    So  if  money  has  been  paid  to  or  deposited 


1  Ben].  Princ.  of  Oontr.  100;  White 
9.  Franklin  Bank,  22  Plok.  181;  Atlas 
Bank  v.  Naliant  Bank,  S  Met.  681 ;  Tracy 
V.  Talmage,  14  N.  T.  162;  ParkeiBbarg 
V,  Brown,  106  U.  S.  487. 

i  Spring  Co.  «.  Knowlton,  IQB  U.  S. 
49;  Knowlton  v.  Congress,  eta,  Co..  57  N. 
T.  618;  Hooker  r.  De  Palos,  2  Conn. 
SOD;  Wheeler  v.  Spencer,  16  Conn.  28; 
Skinner  v.  Henderson,  10  Mo.  205; 
Adams  Ex.  Co.  v.  Reno,  48  Mo.  284; 
tiowan  V.  Gowan,  10  Mo.  472;  Bank  9. 
Wallace,  61 N.  H.  24 ;  Hoarse  v.  McKen- 
nej^  46  Me.  94;  Shannon  v,  Banmer,  10 
la.  210 ;  Tyler  v,  Carlisle,  79  Me.  210 ;  1  Am. 
St.  Rep.  301. 

*  Hampden  «.  Walsh,  1  Q.  B.  DIt. 
189;  Reynolds  «.  McKlnney,  4  Kan.  M; 
89  Am.  Dec  602;  Hardy  v.  Hnnt.  11 
CaL  84S;  70  Am.  Deo.  787.  Bat  where 
the  stakeholder  pays  over  the  money 
to  the  winner  withoat  any  prevloos 
notice  or  demand  by  the  loser,  he  is 
not  liable,  for  the  Illegal  agreement 
bas  thus  become  ezeeotod.  Perkins  v. 
Eaton,  5  N.  H.  152;  McCullam  r.  Gear- 
ley,  8  Johns.  147;  Gregory  v.  King,  68 
IIL  160;  11  Am.  Rep.  66;  Bates  v.  Lan- 
caster, 10  Hamph.  184;  51  Am.  Dec  696. 
If  the  notice  is  given  before  the  money 
to  paid  oyer,  it  is  immaterial  whether 
at  the  time  of  the  notice  the  eyent 
vpon  which  the  money  was  staked  has 
or  has  not  happened.  Wheeler  r. 
Spencer,  16  Oonn.  S7;  Hale  r.  Sher- 
wood, 40  Conn.  882;  16  Am.  Rep.  87; 
Connor  v.  Ragland,  15  B.  Mon.  684; 
Stacy  r.  Foss,  10  Me.  886;  86  Am.    Dec 


756;  Shannon  v,  Baomer,  10  Iowa,  210; 
Bledsoe  r.  Thompson,  6  Rich.  44;  67 
Am.  Dec  777;  Perkins  «.  Eaton,  8  K. 
H.  152;  Moore  v.  Trippe,  20  N.  J.  L. 
268;  Ivery  v.  Phifer,  11  Ala.  635;  Al- 
ford  V.  Barke,  21  Ga.  46;  68  Am.  Dec 
449;  Hampden  v,  Walsh,  L.  R.  I.  Q.  B. 
D.  192;  Garrison  v.  McGregor,  51111. 
473;  Silgalv.  Fank,  8  Pittsb.  Rep.  88; 
Cleveland  v.  Wolff,  7  Kan.  184;  Fisher 
9,  Hildretb,  117  Mass.  658;  Hancke  v. 
Francis,  27  N.  J.  L.  66;  Perkins  r. 
Hyde,  6  Yerg.  288;  Barrooghs  v.  Hunt, 
18  Ind.  178;  Wilkinson  v.  Toaseley,  16 
Minn.  299;  10  Am.  Rep.  189;  Gilmore  v. 
Woodcock,  69  Me.  118;  81  Am.  Rep.  255; 
West  V,  Holmes,  26  Vt.  684;  Shackle* 
ford  V.  Ward,  3  Ala.  87;  86  Am.  Dec 
435;  Jeffrey  v.  Ficklin,  8  Ark.  227;  86 
Am.  Dec.  456;  McAllister  v.  Hofman, 
16  Serg.  &  R.  147;  16  Am.  Dec.  556.  Bat 
in  a  few  cases  It  has  been  rnled  that 
no  recovery  can  be  had  whore  the 
stake -holder  is  not  notified  before  the 
happening  of  the  event,  though  the 
money  has  not  yet  been  paid  to  the 
winner.  Yates  v.  Foot,  12  Johns.  1; 
Johnston  v.  Rassell,  87  Oal.  670;  Hill  v.  , 
Kidd,  43  Cal.  615.  This  is  the  law  In 
Missonri  by  statate  R.  8.  1889,  §  6816. 
And  if  tke  other  party  has  the  money 
in  his  hands,  the  party  rescinding  the 
bet  before  the  event  happens  may  re- 
cover It  from  him.  Hickerson  v.  Ben- 
son, 8  Mo.  8;  40  Am.  Dec  115;  Harper 
V.  Cram,  86  OtUo  St.  888;  88  Ant.  Rep. 
589;  McKee  v.  Maorice,  11  Cash.  887. 
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with  a  third  party  to  be  disposed  of  under  an  illegal  con- 
tract, or  for  an  illegal  purpose,  it  may  be  reclaimed  at  any 
time  before  it  has  been  actually  paid  over  under  the  au- 
thority given  for  its  disposal.^  So  goods  that  have  been 
delivered  under  an  illegal  agreement  or  for  an  illegal 
purpose,  may  be  reclaimed  and  recovered  back  so 
long   as  the  agreement   or  purpose  remains  unexecuted.' 

In  Spring  Company  v.  Knowlton,  •  the  officers  of  a  cor- 
poration determined,  in  violation  of  a  statute,  to  in- 
increase  their  capital  stock,  every  old  stockholder  to  have  a 
full  paid  $100  share  for  $80,  if  he  agreed  that  if  the  full 
amount  of  the  new  stock  subscribed  by  him  was  not  paid 
when  called  for,  the  amount  that  he'had  paid  should  be  for- 
feited. K,  an  old  stockholder,  signed  this  agreement  and 
took  new  stock,  but  after  paying  20  per  cent,  of  it  he  was 
unable  to  pay  the  balance  and  his  stock  was  forfeited. 
Subsequently  the  corporation  abandoned  the  scheme  and 
refunded  the  money  which  had  been  paid  for  the  new 
stock  in  cases  where  it  had  not  been  forfeited.  K  thereupon 
sued  for  the  money  which  he  had  paid  and  which  had  been 
forfeited  under  the  agreement,  and  it  was  held  that  he 
could  recover. 

The  question  as  to  the  time  when  the  agreement  becomes 
executed  and  the  party  loses  his  right  to  relief  was  raised 
in  a  recent  English  case  where  A  placed  £1,000  to  the 
account  of  a  company  to  give  it  a  fictitious  credit  in  case  of 
inquiries,  the  money  to  be  returned  to  A  at  a  specified  date. 
Some  of  the  money  was  drawn  out  with  his  authority,  but 
after  the  date  specified,  and  when  the  company  had  gone 
into  liquidation,  A  demanded  payment  of  the  balance,  on 
the  ground  that  he  had  a  right  to  revoke  a  fraudulent 
arrangement  before  it  had  been  carried  out.  But  the  court 
held  that  ^^  the  object  for  which  the  advance  was  made  was 

1  Spring  Co.  V,  Knowlton,  108  U.  S.  49  >  Taylor  v.  Bowers,  L.  R.  1  Q.  B.  D. 

and  cases  cited  supra ;  Tyler  v.  Carlisle,  291. 
79  Me.  210;  1  Am.  St.  Rep.  301 ;  Clarke  s  103  u.  8.  49. 

V.  Browne,  77  Ga.  606 ;  4  Am.  St.  Rep.  98. 
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attained;  as  the  company  continued  to  have  fictitious  credit 
till  the  commenoement  of  the  winding  up  and  that  it  was  too 
late  for  A  to  repudiate  the  bargain  and  claim  the  money."  ^ 

(c)   Contracts  Implied  from  Express  One9. 

§  55.  Introductory.  —  Every  contract  will  be  construed 
by  the  court  to  include  all  matters  which  it  is  plain  the 
parties  intended  to  express  but  did  not,  and  all  matters 
which  the  law  implies  as  part  of  the  whole  contract. 

§  56.  Usages  of  Trade.  —  A  contract  is  always  construed 
to  contain  not  only  the  express  agreement  of  the  parties, 
but  all  its  implied  incidents.  Every  trade  and  business  has 
its  usages  and  these  usages  are  a  part  of  the  contract 
although  not  mentioned  in  it.^  A  person  employing  a 
broker  on  the  Stock  Exchange  impliedly  gives  him  authority 
to  act  in  accordance  with  the  rules  there  established,  though 
the  principal  himself  be  ignorant  of  them.^  ^^  A  person 
who  deals  in  a  particular  market  must  be  taken  to  deal 
according  to  the  custom  of  that  market,  and  he  who  directs 
another  to  make  a  contract  at  a  particular  place  must  be 
taken  as  intending  that  the  contract  may  be  made  according 
to  the  usage  of  that  place."  ^  The  same  is  true  as  to 
written  contracts.  In  the  hurry  of  bargain  and  trade,  and  in 
all  the  transactions  of  busy  men,  only  a  portion  of  the  real 
bargain  is  actually  written  out.  In  all  contracts  as  to  the 
subject-matter  of  which  known  usages  prevail,  parties  are 
found  to  proceed  with  the  tacit  assumption  of  these  usages. 
They  commonly  reduce  into  writing  the  special  particulars 
of  their  agreement,  but  omit  to  specify  those  known  usages 
which  are  included,  however,  as  of  course  by  mutual  under- 
standing.^   If  a  party  were  to  contract  with  another  to 

1  Re  Great  Berlin  Steamship  Co.,  26  *  lAWSon  on  Usages  and  Customs, 

Ch.Div.  616;  and  see  Herman  r.  Jeach-  $  20. 
Her,  15  Q.  B.  D.  Ml ;  overnxling  Wilson  v.  *  Id, 

Sbejnell,  7  Q.  B.  D.  64a  *  Lawson  on  Usages  and    Customs, 

I  See  post,  f  388.  (188. 
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convey  a  lion,  there  could  be  no  doubt  that  evidence  would 
be  admissible  to  show  that  it  was  customary  to  deliver 
animals  of  that  description  in  cages.^  And  it  would  there- 
fore be  an  implied  term  in  the  contract  that  the  seller  should 
furnish  a  cage  even  though  nothing  at  all  was  said  in  the 
contract  about  cages. 

§  57.  In  Contracts  of  Sale. — ^The  seller  of  an  article  of 
personal  property  impliedly  warrants  its  title,  «.  c,  that  it 
is  his  to  sell.^  The  seller  of  negotiable  paper  impliedly 
warrants  that  it  is  his  to  sell,  and  that  it  is  genuine;^  the 
seller  of  a  land-warrant,  that  it  is  valid ;  ^  the  seller  of 
accounts,  that  they  are  genuine  and  owing.^  But  there 
is  no  implied  warranty  of  title  where  the  seller  has  not 
the  chattel  in  his  possession,*  nor  where  the  sale  is  by  an 
agent.^ 

Except  in  Louisiana  and  South  Carolina^  on  the  sale  of  a 
specific  article  of  personal  property  there  is,  in  general,  no 
warranty  of  the  quality  of  the  article  sold,    and  the  maxim 


1  Robertson  v.  Jackson,  2  C.  B.  412. 

S  Burt  V.  Deney,  40  N.  T.  283 ;  100 
Am.  Dec.  482;  Edgerton  v.  Michels,  66 
Wis.  124;  Llle  v.  Hopkins,  12  S.  A  M. 
299;  61  Am.  Deo.  115;  Brown  v.  Pierce,  97 
Mass.  46 ;  98  Am.  Dec.87 ;  Costigan  v,  Haw- 
kins, 22  Wis.  74  ;94  Am.  Dec.  668 ;  Defreese 
V.  Trumper,  1  Johns.  274 ;  3  Am.  Dec  829; 
Lanier  o.  Aald,  1  Murph.  88;  8  Am.  Dec. 
680;  Chism  v.  Woods, Hardin, 631 ;  3  Am. 
Dec.  740;  Boyd  v.  Anderson,  1  Over.  438; 
8  Am.  Dec.  762;  Charnley  v.  Dalles,  8 
Watts,  ft  S.  5;  Dorsey  v.  Jackman,  1 
Serg.  A  R.  42;  7  Am.  Dec.  611 ;  Perley  v, 
Balch,  23  Pick.  283;  84  Am.  Dec.  66; 
Strong  V.  Barnes,  11  Vt.  221 ;  84  Am.  Dec. 
684;  Chancellor  v.  Wiggins,  4  B.  Mon. 
201 ;  89  Am.  Dec  499;  Barton  v.  Faherty* 
8  G.  Greene,  327 ;  54  Am.  Dec.  508. 

8  Bell  t;.  Cafferty,  21  Ind.  411;  Mer- 
riam  v.  Wolcott,  8  Allen,  258;  80  Am. 
Dec.  69;  Thompson  v.  McCallongh,  81 
Mo.  224;  77  Am.  Dec  644;  Flynn  v. 
Allen,  57  Pa.  St.  482;  McOay  r.  Barber, 
37  Qa.  423;  Aldrich  v.  Jackson,  6  R.  I. 
218;  Curtis  v.  Brooks,  37  Barb.  476;  Lob- 

60 


dell  V .  Baker,  1  Mete.  198 ;  Tyler  r.  Bailey 
7im.34. 

*  Presbary  v.  Morris,  18  Mo.  166. 

»  Gilchrist  V,  Hilliard,  53  Vt.  692;  88 
Am.  Rep.  706;  Klngsley  v.  FitU,55  Yt. 
293;  Marshall  r.  Morgan,  58  Vt.  60. 

«  Scranton  v,  Clark,  39  N.  Y.  221;  100 
Am.  Dec  430;  Huntingdon  v.  Hall,  86  Me. 
601;  58  Am.  Dec  765;  Scott  v.  Hlx,  1 
Sneed,  192;  62  Am.  Dec  458;  Lackey  v. 
8toader,2  Ind.  376 ;  Boyd  v.  Bopst,  2  Dall. 
91;  Byrnside  v.  Bordett,  15  W.  Va.  702; 
Long  V.  Hinckingbottom,28  Miss.  772;  64 
Am.  Dec.  118 ;  Storm  v.  Smith,  43  Miss.  497. 

'  Forsythe  v.  Kills,  4  J.  J.  Marsh,  296; 
20  Am.  Dec  218;  Harris  v.  Lynn,  25  Kas. 
281;  37  Am.  Rep.  253;  The  Monte  Al- 
legre,  9  Wheat.  616;  Davis  v.  Murray,  2 
Mill,  143;  12  Am.  Dec.  661;  Warthy  v. 
Johnson,  8  Ga.  236;  62  Am.  Dec  890. 

8  Parsons  on  Contracts,  684;  Timrod 
V.  Shoolbred,  1  Bay,  824;  1  Am.  Dec  620; 
Whltefield  v.  McLeod,  3  Bay,  880;  1  Am. 
Dec  660;  Vanderhost  v.  MacTaggart,  1 
Brey.  269;  2  Am.  Dec.  667;  Houston  «. 
Gilbert,  3  Brey.  63 ;  6  Am.  Dec  542. 
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caveat  emptor  applies.^  A  warranty  of  qaality  is  never  implied 
where  the  seller  is  guilty  of  no  fraud  and  the  buyer  has  had 
an  opportunity  of  examining  the  goods  for  himself.^  There 
is  no  warranty  of  quality  on  the  sale  of  lands. ^ 

But  to  the  rule  caveat  emptor  there  are  many  exceptions, 
and  in  these  exceptive  cases  a  warranty  is  implied  although 
not  actually  given  at  all,  viz. : 

(a)  Where  goods  are  sold  for  a  particular  purpose 
(that  purpose  and  not  any  specific  article  being  the  essence 
of  the  contract)  there  is  an  implied  warranty  that  the  article 
is  reasonably  fit  for  that  purpose.^  . 


1  Hight  r.  Baoon,  126  Mass.  10;    80 
Am.   Rep.  639;   Dickson  v.  Jordan,  11 
Ind.  166;   53  Am.  Dec.  403;   Becker  v. 
Branner,  18  IlL  App.  89;  Johnston  v. 
Cope,  8  Har.  A  J.  69;  6  Am.  Dec.   4S8; 
Hyatt  V.  Boyle,  5  GUI  A  J.  119;  2E»  Am. 
Dec  S16;   Rice  v.  Forsyth,  41   Md.  889; 
Jones  V.  Jost,  L.  R.  8  Q.  B.  202 ;  Windsor 
V.  liombazd,  18  Pick.  60;  Salem  Babber 
Co.  V,  Adams,  S8  Pick.  866;   Bryant  v, 
Pender.  45  Vt.  487;  Oarley  v.  Wllkens,  6 
Barb.  657;  Moses  v.  Mead«l  DeDio»87S; 
48  Am.  Dec  676;  WUbnr  v.  Cartwright. 
44  Bar:>.  536;  Frazier  r.  Harvey,  84  Conn. 
469;  Habn  v.  DooUtUe,  18  Wis.  196;  86 
Am.  Dec   757;    Otts   v.   Aldorsoo,    10 
Smedes  A 11 .  478 ;  Tewksbnry  v.  Bennett, 
31  Iowa,  88;  Hadley  v,  Cliaton  Oo.  Imp. 
Co.,  13  Ohio  SL  602;  83  Am.  Dec.   454; 
Irrlng  v,  Thomas,  18  Mc  418;  Dean  v. 
Mason,  4  Conn.  428;    10  Am.  Dec   162; 
Beizas  v.  Wood<i,  2  Oaines,  48;  8  Am. 
Dec  216 ;  Holden  9.  Daken,  4  Johns.  421 ; 
Hotchkiss  v»  Gage,  26  Barb.  141 ;  Swett 
9.  Colgate,  90  Johns.  196;  11  Am.  Dec 
Defreeae   r.    Tmmper,  1  Johns.    274; 
8  Am.  Dec  329;  Barnard  v,  KeUogg,  10 
WalL888;  Flemings.  Slocam,  18  Johns. 
403;  9  Am.  Dec  224;  Erwin  v.  Maxwell, 
SMnrph.  2U;  9  Am.  Dec  608;    West- 
'noceland  v.  Dixon,  4  Hayw.  (Tenn. )  223 ; 
Am.  Dec  763;  WeUhvi  Oarter,  1  W  end. 
185;  19  Am.  Dec  473;  Waring  v.  Mason, 
18  Wend.  444;  West  «.  Canningham,  9 
Port.  104;   S3  Am.   Dec  300;    Mixer   v. 
Gobnrn,  11  Met.  668;  45  Am.  Dec  280; 
Kfngsbnry  v.  Taylor,  29  Me.  508 ;  50  Am. 
Dec  607;  Eagan  v.  Call,  34  Pa.  St.  286; 


76  Dec.  653;  Weimer  v.  Clement,  87  Pa 
St.  147 ;  78  Am.  Dec.  411. 

s  Oarnochan  v.  Qonld,  1  Bailey,  179; 
19  Am.  Dec.  668;  Stewart  v.  Dugan,  4  Mo. 
295;  28  Am.  Dec  348. 

8  Gimblln  v.  Harrison,  Sneed.  815;  2 
Am.  Dec  720;  Pollard  v,  Lyman,  1  Day, 
156;  2  Am.  Dec  63. 

*  Gerst  V.  Jones,  82  Gratt.  621 ;  84  Am. 
Bep.  773;  Brenton  v.  Davis,  8  Blackf. 
817;  44  Am.  Deo.   799;   Snow  v.  Scho- 
macker,    69'  Ala.    HI.;    44   Am.    Bep* 
507 ;  Poland  v.  Muler,  96  Ind.  387 ;  48  Am. 
Rep.   730;  Sims  v.  Howells,  49  Ga.  620; 
Kimball  Mfg.  Co.  v.  Vrooman,  35  Mich. 
310;  24  Am.    Rep.  658;  Beers  v.   Will- 
lams,   16  HI.   69;   Union    Hide    Co.  v. 
Reissig,  48   111.   75;   Page  v.   Ford,  12 
Ind.  46;  Brenton  v.  Davis,  8  Black.  817; 
44  Am.  Dec  769;  Bird  v.  Mayer,  8  Wis. 
802;  Fisk  v.  Tank,  18  Wis.  276;  78  Am. 
Dec  737 ;  Street  v.   Chapman,  29  Ind. 
148;  Bonn  v.  Clark,  85  Vt.  577;  Chapin 
V.  Dobson,  78  N.  T.  83;  84  Am.  Rep.  512; 
Getty  V.  Rountree,  2  Pinn.  879;  54  Am. 
Dec  138;  Beals  v.  Olmstead,  24  Vt.  114; 
58  Am.  Dec  150;  Wilson  v.  Dnnville,  L. 
R.  4  Ir.  Rep.  249;  Robertson  v,  Amazon 
Tag  Co.,  L.  R.  7  Q.  B.  D.  598;  Smith  v. 
Baker,  40  L.  J.  is.  8.)  261 ;  Macfarlane 
V.  Taylor,  L.  R.  1  6c.  &  Div.  245;  Suel- 
grove   V,    Brace,    16  U.  C.  0.  P.  561; 
Baker  v.   Lynam,  38  U.   O.  Q.  B.  498; 
Bigelow  V.  Boxall,  38  U.  O.  Q.  B.  452; 
Howard  v.  Hoey,  28  Wend.  350;  85  Am. 
Dec.  572;  Van  Wycke  v.  AUen,  69  N.  Y. 
61;  25  Am.  Rep.  136;  White  v.  Miller,  71 
N.  Y.  118;  27  Am.  Rep.  13;  Hanger  v. 
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EXPRESS   AND   IMPLIED    CONTRACTS.  [PART  I. 


(b)  Where  an  article  is  ordered  to  be  manufactured, 
there  is  an  implied  contract  that  it  shall  be  of  merchantable 
quality.* 

(c)  Where  goods  are  sold  by  kind  or  description,  in  the 
absence  of  an  express  stipulation  as  to  the  quality,  it  is  an 
implied  condition  of  the  contract  that  the  seller  shall  supply 
such  goods  as  are  commercially  known  under  the  description, 
and  of  a  merchantable  or  salable  quality,  and  in  a  mer- 
chantable state. ^ 

(d)  Where  goods  are  sold  by  a  sample  shown  to  the 
buyer,  a  warranty  is  implied  that  the  goods  delivered  shall 
correspond  in  quality^  to  the  sample.^    But  there  is  no 


Evans,  88  Ark.  834;  Wolcott  v.  Moant, 
38  N.  J.  L.  496;  SO  Am.  Rep.  42S;  Taylor 
V.  Cole,  111  Mass.  868;  Merrill  v.  Night- 
iDgale,  39  Wis.  847;  Robson  v.  Miller,  12 
S.  C.  586;  82  Am.  Rep.  618;  Gerst  v. 
Jones,  8*i  Gratt.  618;  84  Am.  Rep.  778; 
Gammell  v.  Gunby,  03  Qa.  604;  Wil- 
cox V.  Owens,  64  Ga.  601 ;  Jones  r.  Bryst, 
5  Bing.  033;  Pease  v.  Sabin,  88  Vt.  482; 
91  Am.  Dec.  864 ;  Brown  v.  Edgington,  2 
Man.  &  G.  279;  Ollvant  v,  Bailey,  6  Q. 
B.  288;  Jones  v.  Just,  L.  R.  8Q.  B.  202; 
37  L.  J.  Q.  B.  95;  Hoe  r.  Sanborn,  21  N. 
T.  652;  78  Am.  Doc  163;  Doance  v.  Dow, 
64  N.  Y.  411;  Rodgers  v.  Niles,  11  Ohio 
St.  48;  78  Am.  Dec.  290;  Byers  v.  Chapin, 
28  Ohio  St.  800;  Mason  v.  Chappell,  10 
Gratt.  572.  Where  the  party  supplying 
articles  for  a  particular  purpose  is  not 
a  manufacturer,  but  only  a  dealer,  it  is 
held  in  some  cases  that  he  does  not 
impliedly  warrant  their  quality  or  fit- 
ness. Dounce  v.  Dow,  64  N.  Y.  411; 
Bartlett  v.  Hoppock,  84  K.  Y.  118;  88 
Am.  Deo.  428;  Wfi&htv.  Hart,  18  Wend. 
449;  Bragg  v.  Morrill,  49  Vt  40;  24  Am. 
Rep.  102;  Tilton  Co.  v.  Tisdale,  48  Vt. 
88;  Farrow  v,  Andrews,  69  Ala.  96.  But 
the  true  doctrine  is  that  tho  implied 
warranty  is  not  limited  to  cases  where 
the  vendor  is  also  the  manufacturer  of 
the  article,  but  extends  to  all  cases 
where  the  buyer  relies  upon  the  skill 
and  Judgment  of  the  seller.  Brown  v, 
Edgington,2Scott,  N.  R  496.  and  cases 
cited  at  the  beginning  of  this  note. 
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1  Hargons  v.  Stone,  0  K.  Y.  86; 
Woodle  V,  Whitney,  23  Wis.  65;  99  Am. 
Dec.  102;  Howard  v.  Hoey,  28  Wend.  S50; 
85  Am.  Dec  072;  Reed  v.  Randle,  29  N. 
Y.  885;  86  Am.  Dec  805;  Norris  v.  La- 
Farge,  3  £.  D.  Smith,  879;  Clew  v.  Mo- 
Fherson,  1  Bosw.  486;  Hamilton  v. 
Ganyard,  3  Keyes,  46 ;  Baboock  v.  Trice, 
18  111.  420;  68  Am.  Dec  560;  Flsk  v.  Tank, 
12  Wis.  276;  78  Am.  Dec  737;  Pafre  v. 
Ford,  12  Ind.  46;  Sweat  v.  Shumway,  102 
Mass.  365;  8  Am  Rep.  471;  Edwards  v> 
Hathaway,  1  Phila.  647. 

s  Laing  v.  Fidgeon,  6  Taunt.  108; 
Gardiner 9.  Gray,  4  Camp.  144;  Jo-iling  «. 
Kingsford,  13  Com.  B.  (n.  8.)  447 ;  32  L.  J. 
Com.  P.  94;  Jones  v.  Just,  L.  R.  8  Q.  B. 
199;87  L.  J.  Q.  B.  89;Borrokins  v.  Bevan,3 
Rawle,28;28Am.  Dec.85;Dailey  v.Green, 
15  Pa.  St.  125;  Wieler  v.  Schiliazi,  17 
Com.  B.  619;  Nichols  v.  GodU,  10  Ex.  119; 
Jennings  v.  Gratz,  3  Rawle,  168;  28  Am. 
Dec  111 ;  Henshaw  v,  Itoblns,9  Met  83; 
43  Am.  Dec.  867;  Van  Wyck  v.  Allen,  09 
N.  Y.  61;  35  Am.  Rep.  186;  Hawkins  «. 
Pemberton,5l  N.  Y.  198;  10  Am.  Rep.  68B. 

s  Bradford  v.  Manly,  18  Mass.  138;  7 
Am.  Dec.  122;  Williams  v.  Spofford,  8 
Pick.  200;  Dickenson  v.  Gay,  7  Ailcn,  39; 
83  Am.  Deo.  6M;  Moses  v.  Mead,  1  Dent  o 
878;  43  Am.  Dec  676;  Oneida  Mfg.  Soc  r- 
Lawrence,  4  Cow.  440;  Gallagher  v. 
Waring,  9  Wend.  20;  Boorman  v.  Jen- 
kins, 13  Wend.  666;  27  Am.  Deo.  158; 
Waring  v.  Mason,  18  Wend,  425;  Hargons 
r.  Stone,  5  N.  Y.  78;  Rioks  v,  Dallahonty 
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§  58 


implied   warranty   of    their   merchaQtability,^    unless   the 
quality  cannot  be  judged  of  from  the  sample.^ 

(e)  On  the  sale  by  dealers  of  articles  intended  for  food, 
there  is  an  implied  warranty  that  they  are  wholesome.' 
But  there  is  no  such  implied  warranty  where  the  articles 
are  sold,  not  for  immediate  domestic  use,  but  to  be  traded 
in  or  sold  again. ^ 

§  58.  In  Contracts  of  Agency  and  Service.  —  One  who 
agrees  to  perform  a  particular  service,  as  agent  or  servant, 
impliedly  agrees  to  perform  it  faithfully,  carefully,  and  with 
reasonable  skill,^  and  though  the  contract  expressly  states 
certain  contingencies  on  which  the  relation  may  be  put  an 
end  to  by  the  master,  any  breach  of  duty  on  the  part  of 
the  servant  will  give  the  master  a  right  to  discharge  him, 
because  they  are  breaches  of  the  implied  promise  of  the 
servant  to  serve  the  master  faithfully.^  And  when  one 
contracts  with  another  as  agent,  he  impliedly  warrants  to 
that  other  that  he  has  authority  from  his  superior  to  make 
the  contract.' 

On    the  other  hand,   without  any  special    agreement. 


8  Port.  140;  Day  v.  Ragaet,  14  Minn.  273; 
Brantley  v,  Thomas,  23  Tex.  270;  73  Anu 
Dec  254;  Otts  v.  Alderson,  10  Smedes  A 
M.  47B;  Borrekins  v,  Bevan,  3  Bawle,  87; 
Hanson  v.  Basse.  45  111.  498 ;  Gunther  v, 
AtweU,  19  Md.  157;  Magee  v,  Bllllngsly, 
3  Ala.  970;  Oomey  v.  B.  B.  Oo.,  58  S,  T. 
S44;  Fraley  v.  Bispham,  10  Pa.  St  820;  61 
Am.  Deo.  487;  Fuller  v.  Cowell,  8  La. 
Ann.  136;  58  Am.  Deo.  676;  Mlnev.  Don- 
nell,  12  La.  Ann.  869;  Hall  v.  Plassan,  19 
La.  Ann.  11;  Boyd  r.  Wilson,  83  Pa.  St 
319;  24  Am.  Rep.l76;Myerv.  Wheeler,  65 
Ioira,8B0;  Dayton  v.  Hoagland,  89  Ohio 
8t  671 ;  Oonrad  v.  Dator, 2  Bias.  842 ;  Foot 
V.  Bentty,  44  K.  T.  168;  4  Am.  Bep.  658; 
Hnbbard  v.  George,  49  111.  275. 

1  Parkinson  v.  Lee,  2  East,  814;  Ban- 
daU  p.  NewBon,  L.  B.  2  Q.  B.  DIr.  102; 
Sanda  r.  Taylor,  5  Johns.  895;  4  Am. 
Deo.  374;  Gatohet  v,  Warren,  7S  Ala. 


*  Mody  V.  Gregson,  L.  B.  4  Ex.  49; 


Boyd  V.  Wilson,  83  Pa.  St  825;  24  Am. 
Bep.  176. 

3  Van  Braoklln  v.  Fonda,  12  Johns. 
468;  7  Am.  Deo.  839;  Hyland  v.  Sherman, 
2  E.  D.  Smith,  234;  Wright  v.  Hart,  13 
Wend.  449;  Burch  v.  Spencer,  15  Hnn, 
504;  Ely  v.  O'Leary,  2  E.  D.  Smith,  861; 
Miller  V.  Scherder,  8  N.  Y.  867;  Mc- 
Naughton  v.  Joy,  1  Week.  Not  Gas.  470; 
Byder  v.  Neitge,  6  Heisk.  840;  Hoover  v. 
Peters,  18  Mioh.  61 ;  Winsor  v,  Lombard, 
18  Pick.  61;  Sinclair  v.  Hathaway,  67 
Mich.  60;  58  Am.  Bep.  827. 

4  Moses  V.  Mead,  1  Donio,378;  43  Am. 
Dec  676;  Emerson  v,  Brigham,  10  Mass. 
197;  6  Am.  Dec  109;  Byder  v,  Neitge, 21 
Minn.  70;  Hamphreys  r.  Comline,  8 
Blackf.  516;  Divine  v.  MoOormiok,  50 
Barb.  116;  Howard  v.  Emerson,  110  Mass. 
820;  14  Am.  Bep.  608. 

t  See  pati,  $1%;  Agency. 

<  Lawson  Bights,  Bem.  &  Pr.,  {  870. 

T  Poft,  §in5;Agency. 
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the  principal  impliedly  promises  the  agent  to  re-imburse 
him  for  any  disbursements  or  losses  he  may  be  charged 
with  in  the  condact  of  the  agency*^  Where  the  defendant 
employed  an  auctioneer  to  sell  her  estate,  and  the  auctioneer 
vraa  compelled  in  the  course  of  the  proceedings  to  pay  cer- 
tain duties  to  the  crown,  it  was  held  that  the  fact  of 
employment  implied  a  promise  by  the  defendant  to  repay 
the  amount  of  the  duties,  and  entitled  the  auctioneer  to 
recover  them.^ 

The  powers  of  an  agent  include  not  only  those  actually 
given  him,  but  also  all  the  necessary  and  usual  means  of 
executing  them,  and  all  the  means  justified  by  the  usage  of 
the  particular  agency.^  A  person  who  employs  an  at- 
torney at  law  impliedly  authorizes  such  acts  on  his  part  as 
he,  the  attorney,  deems  to  be  legal,  necessary  and  proper 
in  the  prosecution  of  the  suit.^  The  authority  of  an  agent 
may  be  implied  from  the  acts  of  the  principal,  and  so 
may  his  ratification  of  an  act  done  without  his  authority.* 
It  is  implied  in  a  contract  of  agency  that  it  shall  come  to  an 
end  by  the  occurrence  of  any  legal  cause  for  dissolution.* 


1  Post,  §179; 

8  Brtttatn  v.  Lloyd»  14  M.  A.  W. 
762. 

»  lAWSon  Bights,  Rem.  A  Pr.,  $  60; 
lAWSon  on  UaageA  and  Cii8tom«,  f  148,  «< 
aeq, ;  B«iijaiiiln  v,  Benjamin,  15  Conn.  847 ; 
39  Am.  Dec  88^.  Aa  to  the  implied  pow- 
ers of  anotioneers  see  Lawson  Bights, 
Bern.  A  Pr.,  §  215;  of  brokers,  ItL,  f  328; 
of  factors.  Id.,  §  228;  of  bill  brokers.  Id. 
§  222;  of  insurance  brokers.  Id.,  §  222. 

«  Foster  v.  Wilej,  27  Mioh.  244 ;  Union 
Bk.  V.  Geary,  5  Pet.  86;  Farmers  Bk.  v. 
Ketcham,  4  McLean,  ISO;  Hart  v.  Spald- 
ing, 1  OaL  218;  Oonnors  v.  Younger,  29 
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Gal.  147,  87  Am.  Dec.  164;  Gtorham  v. 
Oale,7Conn.  788;  Lacostev.  Bobertyll 
La.  Ann.  88;  Lawson  v.  Bettison,  12  Ark. 
401;  see  Lawson  Bights,  Bern.  A  Pr., 
§  170,e<segr. 

^  Lawson  Bights,  Bern.  A  Pr.,  §  57. 

•  See  poat,^  20ft.  A  good  illnstratftoii 
of  the  principle  of  this  section  is  found 
in  the  case  of  a  photographer.  On  his 
taking  a  picture  for  a  customer  there 
arises  an  implied  contract  tliat  the  neg- 
ative shall  only  be  used  for  the  printing 
of  such  portraits  as  the  customer  may 
order  or  authorise.  Moore  «.  Bugg,  44 
Mlnn.28;20.AflL  St.Bep.68B. 
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CONTIUCTS  TJin>SB  SXAL. 

€1*  Contracts  under  seal. 

62.  How  made. 

€8.  Estoppel  by  deed. 

64.  Merger. 

€5.  Contract  under  seal  valid  without  conslderatioB. 

66.  In  what  cases  contract  under  seal  necessary. 

8. 

SIMPLE  CONTRACTS. 

fT.  Simple  Gonttacts. 

68.  Simple  contracts  required  to  be  in  writing, 

4. 

THB  STATUTE  OF  VBAUDS,   4TH  SECTION* 

69.  Introductory. 

(a)  What  Coatraets  are  WUhin  the  Statute^ 

70.  Special  promise  of  executor  or  administrator. 

n.  Promise  to  answer  for  **  debt,  default,  or  mfscarriage  of 
another.*' 

71.  Agreements  in  consideration  of  marriage. 
78.  Interest  in  or  concerning  lands. 

74.  Contracts  not  to  be  performed  within  a  year. 

75.  What  agreements  not  within  the  statute. 
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(b)  Form  Required  fry  the  Statute. 

76.  General  principles. 

77.  Memorandam  mast  show  a  complete  contract. 

78.  Must  show  parties. 

79.  Consideration. 

80.  Mast  be  signed  by  party  charged. 

81.  Signing  by  agent. 

(c^  Effect  of  N(m'e<n»pl(ance. 

82.  Contract  not  void  bat  simply  nnenloroeable. 
88.  Part  performance. 

THX  STATUTK  OF  FRAUDS,   17TH  SECTIOV. 

84.  Introdnctory. 

(a)  What  Contract  are  Within  the  StatiUe. 

85.  "  Gk)ods,  wares  and  merchandise." 

86.  Contracts  for  work  and  labor. 

87.  Value. 

(b)  Farm  Beguired  by  the  Statute, 

88.  Acceptance  and  receipt. 

89.  Earnest  or  part  payment. 

(c)  Effect  of  Non-compliance, 

90.  Under  this  section  contract  void. 

§  59.  The  Different  Kinds  of  Contracts.  —  There  is 
bat  one  formal  contract  in  our  law,  the  deed  or  con- 
tract under  seal;  all  others  are  simple  contracts  depending 
for  their  validity  upon  the  presence  of  consideration. 
Therefore  contracts  are  divisible  into  two  classes  —  con- 
tracts under  seal  or  specialties,  and  simple  contracts  or 
contracts  not  under  seal,  called  also  parol  contracts. 
There  is  no  distinct  class  of  contracts  merely  in  writing.^ 

Statutes^  however,  have  been  passed  by  the  legislatures 
which  impose  upon  some  of  these  simple  contracts  the 
necessity  of  some  kind  of  form,   and  these  stand  in  an 

1  Perrine  v.  Olieseman,  11  N.  J.  L.;  P.AW.405;  Stabler  v.  Oowmsn,  7  GUI  ik 
19  Am.  Dec  888;  Whltehill  r.  WUboh,  3      J.  284. 
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intermediate  position  between  the  deed  to  which  its  form 
alone  gives  legal  force,  and  the  simple  contrcici  which  rests 
upon  consideration  and  is  free  from  the  imposition  of  any 
statutory  form.  In  addition  to  these  a  certain  class  of 
obligation  has  been  imported  into  the  law  of  contract 
under  the  title  of  contracts  of  record,  and  though  these 
obligations  are  wanting  in  the  principal  features  of  con- 
tract, it  is  necessary,  in  deference  to  established  authority, 
to  treat  of  them  here.^ 

Contracts  may  then  be  classified  as  follows:  1st. 
Formal  contracts,  i.  e.,  those  which  depend  for  their  validity 
upon  their  form,  and  under  this  division  fall  contracts  of 
record  and  contracts  under  seal,  the  latter  being  called 
also  specialties.  2d.  Simple  contracts,  i.  e.,  those  which 
are  dependent  for  their  validity  upon  the  presence  of  con- 
sideration, and  under  this  division  fall  contracts  which  are 
required  by  statute  or  law  to  be  in  some  particular  form 
other  than  under  seal,  find  contracts  for  which  no  form  is 

required. 

1. 

CONTRACTS    OF   REGOBD. 

§  60.  Contracts  of  Record. — The  contracts  of  record  are 
judgments  and  recognizances.  A  judgment  is  the  decision 
or  determination  of  a  court  of  competent  jurisdiction  upon 
the  matters  submitted  to  it,  and  evidenced  by  its  record.^ 
A  judgment  awarding  a  sum  of  money  to  one  of  two 
litigants,  either  by  way  of  damages  or  for  costs,  lays  an 
obligation  upon  the  other  to  pay  the  sum  awarded.  This 
oblicration  may  come  into  existence  as  the  final  result  of 
litigation  when  the  court  pronounces  judgment,  or  it  may 
be  created  by  agreement  between  the  parties  before  litiga- 
tion has  commenced,  or  during  its  continuance.     Where  it 

1  AnBon  Contr.  43.  v.  Roche,  82  N.  Y.  366 ;  Peirce  r.  City  of 

1  Abb.  Law  Diet   Title  Jadgment ;      Boston,  3  Mete.  620. 
Whltwell  V.  Emory,  8  Mich.  84 ;  Knapp 
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18  ao  created  the  obligation  results  from  a  contraot  for  the 
makiog  of  which  certain  formalities  are  required ;  this 
contract  is  either  a  warrant  of  attorney  ^  by  which  one  party 
gives  aotbority  to  the  other  to  enter  jadgment  npon  terms 
settled,  or  a  cognoviif  by  which  the  one  party  acknowledges 
the  right  of  the  other  in  respect  of  the  pending  dispute  and 
then  gives  a  similar  authority.^ 

The  main  characteristics  of  a  judgment  are:  1.  Its  terms 
are  conclusively  proved  by  the  production  of  the  record^  and 
it  is  binding  and  conclusive  upon  the  parties  and  privies, 
upon  the  same  sobject-matter,  in  any  court»  until  it  Is 
regularly  vacated  or  reversed  by  some  court  in  a  proceeding 
for  that  purpose.^  2  •  It  merges  or  extinguishes  all  previous 
existing  rights*^  3.  The  party  in  whose  jfavor  judgment  is 
given»  has  certain  advantages  which  an  ordinary  creditor 
does  not  possess.  He  may  take  out  execution  upon  the 
judgment  and  so  obtain  directly  the  sum  called  for  by  it»  or 
he  may  bring  an  action  upon  the  judgment. 

A  recognizance  is  an  obligation  of  record  entered  into 

before  some  court  of  record,  usually  to  secure  attendance 

of  the  party  at  court  to  answer  some  charge  or  suit  against 

him.* 

2. 

OONTRACTS   UNDER  SEAL. 

$61.  Oontraots  Under  Seal. — The  formal  contract 
of  our  law  is  the  contract  under  aealj  also  called  a 
deed  and  sometimes  a  specialty.  It  is  called  ^fortnal 
cantractj  because  it  derives  its  validity  from  its  form 
alone,  and  not  from  the  fact  of  agreement,  nor  from  the 
consideration  which  may  exist  for  the  promise  of  either 

1  Anson  Oontar.  4tL   See  Xeague  v.  Abbott,  81  N.  H.  44S;  Oregoalaa  Sy. 

Perry,  64  N.  0. 89.  Oo.  v.  Oregon  By.,  27  Fed.  Bep.  877. 

8  La  Grange  v.  Ward,  11  Ohio,  257;  >  See  |k>«<.  Merger 

Fewiywlt  «.  Poottt»  27   Oblo  St.  (KM;  *  Abb.  Law  IMct  TIL  '^Bac^gahaiiMW." 

Strong  V.  Lawrence^  6t  la.  65;  ThA  SaftStatav.  We»tbitr«raz,iaKMi.4fla 
BSo  Grande.  28  Wall.  468;  HoUister  v. 
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party.  The  eubject  of  <<  deeds*'  belongs  to  a  work  on 
Seal  Property  and  not  to  a  work  like  this  on  the  general 
snbjeot  of  Contracts.  We  shall  therefore  consider  briefly 
in  tiiis  place  how  the  deed  is  made,  what  are  its  chief  char- 
acteristics as  distinguished  from  simple  contracts,  and  under 
what  circumstances  it  is  necessary  to  contract  under  seal. 

§  62.  Gontraot  Under  Seal,  How  Made.  —  A  deed  must 
be  in  writing  or  printed  on  paper  or  parchment.^  It 
must  be  signed,  sealed  and  delivered.  At  common  law 
signing  was  not  essential,  but  in  the  United  States  it  is.^  A 
seal  was  always  necessary,  which  at  common  law  was  an 
*<  impression  on  wax  or  paper  or  some  other  tenacious  sub- 
stance capable  of  being  impressed,"  '  and  thus  a  printed 
impression  of  a  seal  on  a  paper  is  not  a  seal;^  nor  a 
scrawl  with  a  pen ;  ^  nor  a  slit  in  the  parchment  with  a 
ribbon  run  through  it.^  In  some  States  by  statute,  a  scrawl 
is  sufficient,^  while  in  some  the  necessity  of  a  seal  has  been 
abolished.^ 

Witnesses  are  not  essential  to  the  validity  of  a  deed 
unless  required  by  statute,^  though  as  a  matter  of  caution 
and  for  the  easier  proof  of  its  execution  it  is  better 
to  have  a  deed  attested.^®  And  in  a  number  of  States,  by 
statute,  witnesses  are  necessary  to  the  validity  of  a  deed 


1  Lawton  Bights,  Bern,  ft  Pr.,  $  2228. 

s  lAWSOn  Bights*  Bern,  ft  Pr.,  S  2270. 

s  4  Kent  Com.  452 ;  Perrlne  v.  Cheese- 
nuui,  U  N.  J.  (L.)  14;  19  Am.  Deo.  888; 
Tasker  v  Bartlett,  5  Cush.  88D;  Warren 
«.  Lynch,  5  Johns.  245 ;  Pease  v.  Lawson, 
88  Mo.  85> 

*  Mitchell  r.  Union  life  Ins.  Co.,  45 
Me.  105;  71  Am.  Dec  680;  Blchard  v. 
Boiler.  6  Daly,  400. 

*  Warren  «•  Lynch,  5  Johns.  245; 
Hendricks  v,  Briggs,  16  Neb.  400. 

<  Dnncan  v,  Dancan,  1  Watts,  822. 

1  8tlnison*B  American  Statute  Law, 
f  1565;  Michigan,  Wisconsin^  New 
Jersey,  Minnesota,  Virginia,  West  Vir- 
ginia, California,  Oregon,  Colorado, 
Missouri,  Flotida,  Mississippi,  Ulinols. 


>  Stimson's  American  Statute  Law, 
$1666;  Ohio,  Indiana,  Iowa,  Kansas, 
Nebraska,  Tennessee,  Texas,  Dakota, 
Kentucky, MlsslsslppL  Plerson  v.  Arm- 
strong, 1  Iowa,  282;  08  Am.  Dec  440.  In 
some  States  a  seal  may  be  by  an  Im- 
pression on  paper  as  well  as  upon  wax 
or  affixing  a  wafer.  Connecticut,  Ohio, 
Bhode  Island,  Idahc  Pillow  v.  Boberts, 
18  How.  472;  Pierce  v.  Indrest,  106  U.  S. 
04. 

*  4  Kent  Oom.  451 ;  Belnhart  v.  Miller, 
22  6a.  402;  68  Am.  Dec  806;  Dole  v. 
Thnrlow.  12  Mete  106;  Meuley  v.  Zelg- 
ler,  23  Tex.  88;  Long  v.  Bamsey,  1  8.  ft 
B.72. 

»  Dole  9.  ThQzlow,  Id  Mete  106. 
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between  the  parties,^  and  where  these  are  in  force,  such 
attestation  is  essential  to  a  valid  conveyance.'  So  where 
a  statute  requires  deeds  to  be  executed  in  the  presence  of 
two  witnesses,  a  deed  executed  in  the  presence  of  one  only 
is  void.* 

Delivery  is  essential  to  give  effect  to  a  deed,  whether  it  be 
founded  on  a  consideration  or  not.^  Without  delivery  all 
the  preceding  formalities  are  unavailable:^  with  delivery 
the  deed  becomes  absolute,  and  cannot  be  defeated  by  the 
grantor  by  any  subsequent  act,  unless  by  virtue  of  some 
power  contained  in  it,  or  for  fraud  or  the  like.*  Delivery 
is  effected  either  by  actually  handing  the  deed  to  the  other 
party  to  it,  or  to  a  stranger  for  his  benefit,  or  by  words 
indicating  an  intention  that  the  deed  should  become  oper- 
ative though  it  is  retained  in  the  possession  of  the  party 
executing.' 

Acceptance  by  the  grantee  is  likewise  essential,  for  the 
title  will  not  pass  until  the  deed  has  been  accepted,®  and  the 
grantee  must  accept  before  the  rights  of  third  parties  have 
intervened ;  otherwise,  he  will  take  subject  to  their  rights.^ 


1  Lawson  Rights,  Rem.  A  Pr.,  S  2S71. 

8  Meyhcn  v.  Strong,  6  Minn.  177;  80 
Am.  Dec.  441 ;  Crane  v,  Reeder,  21  MIoh. 
S4;  4  Am.  Rep.  480. 

s  Clark  V.  Graham,  6  Wheat  677. 

*  Van  Amrlnge  v.  Morton.  4  Whart. 
882;  84  Am.  Deo  617;  Jones  v,  Jones, 
6 Conn.  Ill;  16  Am.  Dec  86;  Fisher  v. 
Hall.  41  N.  T.  421,  422;  Younge  v.  GaU- 
beaa,  8  WalL  641 ;  Armstrong  v.  Stovall, 
26  Miss.  275;  Miller  v,  Physlck,  24  Ark. 
224 ;  Fitch  v.  Ranch,  80  Cal.  208;  McrriUs 
V.  Swift,  18  Conn.  261;  46  Am.  Dec.  816; 
Oliver  V.  stone,  24  Ga.  63 ;  Whitaker  v 
Miller,  83  111.  881;  Mitchell  v.  Skinner, 
17  Kan.  6j5;  Hughes  v,  Easten,  4  J.  J. 
Marsh.  673 ;  20  Am.  Dec  230 ;  Brown  v. 
Brown,  66  Mo.  816;  Berkshire  Fire  Ins. 
Co.  V.  Storeys,  13  Gray,  178;  Heffron  v. 
Flanigan,  87  Mich.  274;  Green  v.  Yar- 
nall,  6  Mo.  826;  Davis  v,  Lampkin,  67 
Miss.  606;  Patrick  v.  McCormick,  10 
Neb.  16;  Hammell  v.  Hammell,  10  Ohio, 
7;  Mcpherson  r.  Featherstone,  87  Wis. 
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682;  Dikes  r.  MUler,  24  Tex.  417; 
Ohnroh  v,  Gllman,  16  Wend.  666;  80  Am. 
Dec.  82. 

<»  Yonnge  v.  Gallbeaa,  8  WalL  641; 
Fisher  v.  Beckworth,  80  Wis.  56;  Brown 
V.  Brown,  66  Me.  816. 

*  Lawson  Rights,  Rem.  A  Pr.,  S  2276. 

T  Lawson  Rights,  Rem.  A  Pr  ,  §  2276. 

8  Cabett  V,  Norcross,  86  N.  H.  99; 
Mitchell  V.  Ryan,  8  Ohio  St.  877;  Comer 
V.  Baldwin,  16  Minn.  172;  Dikes  v.  Miller, 
24  Tex.  417;  McFadgen  v.  Eisensmldt,  29 
Tenn.  567;  Bell  v.  Farmers'  Bank,  II 
Bosh,  84 ;  21  Am.  Rep.  206 ;  White  v.  Brad- 
ley, 66  Me.  254;  Leppocv.  Nat.  Union 
Bank.  82  Md.  186;  Kearny  v.  Jeffries,  48 
Miss.  348, 

»  Bell  V.  Farmers'  Bank,  11  Bnsh,  34 ; 
21  Am.  Rep.  2a'S ;  Parmelee  v.  Simpson,  5 
Wall.  81;  Tattle  v.  Turner,  28  Tex.  769; 
Mcpherson  v.  Featherstone,  87  Mo.  632; 
Day  r.  Griffith,  15  Iowa,  487;  Johnson  v, 
Farley,  46  N.  H.  605. 
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Bat  acceptance  is  presumed  where  the  instrument  is  bene- 
ficial to  the  grantee,^ 

When  a  deed  is  delivered  on  a  condition  that  it  is  not  to 
take  effect  until  something  happens,  during  such  period  it  is 
termed  an  escrow^  but  immediately  upon  the  fulfillment  of 
the  condition  it  becomes  operative  and  acquires  the  char- 
acter of  a  deed.'  A  delivery  in  escrow  can  only  be  made  to 
a  third  person.  If  made  to  the  grantee,  or  to  the  grantee's 
agent  only,  it  is  not  an  escrow,  and  parol  evidence  that  it  was 
conditional  is  inadmissible;^  nor  is  it  an  escrow  where  the 
grantor  retains  the  right  of  control  over  it.^  The  escrow  takes 
effect  immediately  upon  the  performance  of  the  condition 
without  any  formal  delivery  over  by  the  depositary.  The 
latter  becomes  at  once  the  agent  or  trustee  for  the  grantee.^ 

§  63.  Bstoppel  by  I>eed.  —  Statements  made  in  a  simple 
contract,  though  strong  evidence  against  the  parties  to  the 
contract,  are  not  absolutely  conclusive  against  them. 
Statements  made  in  a  deed  are  absolutely  conclusive  against 
the  parties  to  the  deed  in  any  legal  proceedings  between 
them  taken  upon  the  deed.  **  The  principle  is  that 
where  a  man  has  entered  into  a  solemn  engagement  by  and 
under  his  hand  and  seal  as  to  certain  facts,  he  shall  not  be 
permitted  to  deny  any  matter  he  has  so  asserted."^  Such 
a  prohibition  to  deny  facts  is  termed  an  estoppelJ 


I  Lawson  Bights,  Bern.  &  Pr.,  §  2276 ; 
Hallaok  v.  Bash,  2  Boot,  26;  1  Am.  Deo. 
66:  Peavey  v,  Tllton,  18  N.  H.  188;  44 
Am.  Dec  966;  Ben  fro  v,  Harrison,  10 
Mo.  411 ;  Wall  9.  WaU,  80  Miss.  91 ;  64  Am. 
Deo.  147;  Bovely  v.  Davis.  20  N.  H.  140; 
SI  Am.  Dec.  210;  Mitchell  f>,  Byan,  8 
Ohio  St.  8T7. 

s  Lawaon.Blght8,  Bern.  &  Pr.,  $  2277; 
Prlntaman  v.  Batler,  SO  Wis.  644;  11  Am. 
Bep.  694;  Harfomder  v,  Clayton,  56  Miss. 
»8;X1  Am.  Bep. 868;  State  Bk.  o.  Evans, 
IB  N.  J.  (L.)  136 ;  28  Am.  Dec.  400. 

s  Lawson  Bights,  Bem.  &  Pr.,  §  2277; 
Worrall  v.  Minn.  6  N.  Y.  220;  65  Am.  Dec 
aO;Mmerv.  Fletcher,  27  Gratt.  408;  21 


Am.  Bep.  856;  WeUbom  v.  Weaver,  17 
6a.  267 ;  63  Am.  Dec  285 ;  Ordinary,  etc.  v. 
Thatcher,  41  N.  J.  (L.)  403;  32  Am.  Bep. 
226;  Foley  v.  Oowgill,  5  Blackf.  18;  82 
Am.  Dec  49;  Stevenson  v,  Campbell,  114 
Ul.  19. 

4  Campbell  v.  Thomas,  42  Wis.  487 ; 
24  Am.  Bep.  427. 

^  Coach  V.  Meeker,  2  Conn.  802;  7 
Am.  Dec  274;  Pmtsman  v.  Baker,  80 
Wis.  644;  11  Am.  Bep.  592. 

«  Taunton,  J.,  in  Bowman  v.  Taylor, 
2  Ad.  A  Ell.  278. 

T  LawBon  Bights,  Bem.  ft  Pr.,  §  2284; 
Van  Bensselaer  v.  Kearney,  11  How.  822; 
Gerry  v.  Stimpson,  60  Me.  186;  Beers  v. 
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§  64.  Merger.  —  Where  two  parties  have  made  a  simple 
contract  for  any  purpose,  and  afterwards  have  entered  into 
an  identical  engagement  by  deed,  the  simple  contract  b 
merged  in  the  deed  and  becomes  extinct.^ 

§  65.  Contract  Under  Seal  YaUd  Witbout  Considera- 
tion.—  A  gratuitous  promise  or  promise  for  which  the 
promisor  obtains  no  consideration  present  or  future,  is 
binding  if  made  under  seal,  though  the  same  promise 
would  be  void  if  made  verbally,  or  in  writing  not  under 
seal.' 

In  most  States  want  of  consideration  may  be  shown  in 
defense  to  an  action  on  a  sealed  instrument.^  This  is  gen- 
erally regulated  by  statute.  By  the  California  code  **a 
written  instrument  is  presumptive  evidence  of  considera- 
tion," and  <<  all  distinctions  between  sealed  and  unsealed 
instruments  are  abolished."  The  statutes  of  Iowa,  Ken- 
tucky, E^nsas  and  Indiana  contain  similar  provisions. 
In  Aller  v.  Alter ^^  a  statute  providing  that  in  an  action  on  a 
sealed  instrument,  <<the  seal  thereof  shall  be  only  pre- 
sumptive evide  nee  of  a  sufficient  consideration,  which  may 
be  rebutted,"  came  before  the  court  for  construction.  The 
plaintiff  had  received  from  her  father  as  a  present  a  note, 
under  seal,  containing  a  promise  to  pay  her  a  certain  sum 
of  money.  In  an  action  on  the  note  want  of  consideration 
was  relied  on  as  a  defense.  It  was  held  that  the  statute 
permitting  the  defense  of  want  of  consideration  does  not 
apply  to  contracts  under  seal,  wherein  it  is  manifested  that 
the  parties  intended  and  understood  that  there  should  be 
no  consideration ;  that  the  mischief  which  the  statute  was 

Been,  22  Mioh.  49 ;  Sage  v.  Jones,  47  Ind.  Oiuaok  v.  Wblte*  8  MIU,  S79;  1 2  Am.  Dee* 

122;  Howard  v.  ICaasengale,  13  Lea,  677;  660. 

Dobbin  v,  Cmser,  106  HL  188;  Green  v.  8  Wing  v.  Ghaae,  8b  Me.  260;  Case  «. 

Olark,  18  Y 1 168.  Brooghton,  11  Wend.  106 ;  Gxmy  v.  Had- 

1  See  post,  kinson,  lBa7,278;  Solomon  r.  Klmnwd, 

8  Page  V,  Tmgart,  2  Mass.  160;  8  Am.  6  Binn.  288;  MoCarty  «.  Beaoli,  10  OaL 

Dec  41 ;  Smtth  v.  Smith,  86  Ga.  184 ;  91  Am.  461. 

Dec.  761;  MoClanahan  v.  Henderson,  8  «  40  N.  J.  (L.)  446^ 

A.  E.  Marsh,  888;  12  Am.  Dec  412; 
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dengned  to  remedy  was,  that  where  the  parties  intended 
there  should  be  a  eoasideration,  they  were  prevented  by 
theoomnion  law  from  showing  none  if  the  contract  was 
under  seal ;  and  that  the  statute  was  not  intended  to  abolish 
all  distinctions  between  specialties  and  simple  contracts, 
and  to  deprive  one  of  the  right  to  make  a  binding  volun- 
tary promise,  if  he  so  desired,  provided  he  used  such 
solemnities  in  form  as  had  long  been  recognized  as  sufficient 
to  express  such  desire  and  intention.^ 

An  i^reement  in  restraint  of  trade  requires  at  common 
few  a  consideration  to  support  it,  even  though  under  seal, 
and  this  is  said  to  be  the  only  case  in  which  a  contract  of 
specialty  is  void,  merely  because  it  is  without  actual  con- 
sideration.' But  it  b  always  open  to  the  party  sued  upon 
a  specialty  to  show  that  the  consideration  was  illegal  or 
immoral.^ 

§  66.  In  What  Cases  Contract  under  Seal  Necessary. — 
It  is  not  necessary  that  a  person  shall,  in  making  a  con- 
tract,  employ  a  deed,  except  in  those  cases  where  that  form 
is  required  either  by  the  rules  of  the  common  law  or  by 
statute.  There  are  cases  in  which  the  common  law  de- 
mands that  a  contract  shall  be  made  under  seal  and  these 
are  :  (a)  gratuitous  promises,  (b)  contracts  of  corporations, 
(c)  conveyances  of  real  estate. 

(a)  A  gratoitous  pronuse  or  contract  for  which  there  is 
no  consideration  must  be  made  by  deed,  otherwise  it  will 
be  void.* 

(b)  The  common  law  rule  as  to  contracts  made  with 
corporations  was  that  a  corporation  can  only  be  bound  by 
contracts  under  the  seal  of  the  corporation.  A  corporation 
being  a  fictitious,  not  a  natural  person,  some  evidence,  it 
was  said,  is  required  that  the  aggregate  of  individuals  com- 

t  See  alto  CuidoT'i  Appeal,  17  Pa.  s  Collins  r.  Blantem,  1  Smith  Lead. 

St.  119.  Oas.  868. 

t  Mele.Ooiitr.  STD;  Rosa  v,  Sadgbeer,  ^  Seejratf,  {  91. 

fl  Wend.  Id. 
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posing  it  is  really  bound  to  that  which  the  contract  pur- 
ports to  promise^  and  this  evidence  is  sapplied  by  the  use 
of  the  seal  common  to  the  corporation.  But  this  requisite, 
in  the  United  States  at  least,  cannot  be  said  any  longer 
to  exist,  for  it  is  now  well  settled  that  the  contracts 
which  a  corporation  has  the  power  to  make  may  be 
made  in  the  same  manner  that  a  natural  person  would 
make  them,  in  the  absence  of  any  special  restriction  in  the 
charter.^ 

(c)  A  deed  is  essential  to  convey  the  legal  title  to  real 
property '  Whether  this  was  a  common  law  requisite  or 
not^  it  is  certain  that  the  word  conyeyance  always  meant  a 
sealed  instrument  ^  and  the  statutes  of  the  different  States 
^neraUy  require  this  formality.' 

3. 

8IMFLE   CONTRACTS. 

§  67.  Simple  Contracts.  —  Having  discussed  the  contract 
which  acquires  validity  by  reason  of  its  form  alone,  we 
pass  to  the  contract  which  depends  for  its  validity  upon 
the  presence  of  consideration.  In  other  words,  we  pass 
from  the  formal  to  the  simple  contract,  or  from  the  con- 
tract under  seal  to  the  parol  contract,  so  called  because, 
with  certain  exceptions  to  which  reference  will  now  be 
made,  it  can  be  entered  into  by  word  of  mouth.  A  con- 
tract (subject  to  the  cases  just  noted  where  it  is  required 
to  be  made  under  seal,  and  subject  to  the  cases  in  the 
next  section  where  it  is  required  to  be  evidenced  by  a 
writing)  is  perfectly  valid  if  entered  into  by  word  of 
mouth.* 

1  Bank  of  Colombia  «.  Patterson,  7  8  Sec  Tledeman  on  Real  Prop.,  $  788. 

Oranch.  299;LawBon  Rights,  Rem.  A  Pr.,  *  McCabe  v.  Hunter,  7  Mo.  866. 

$  405.  *  See  Kingsley  v.  Holbrook,  4ft  N.  H. 

9  Orowell  V.  Manghs,  7  111.  419;  48  Am.  811 ;  86  Am.  Deo.  178. 

Deo.  62.   See  Whiting  v.  Sweet,  22  N.  H.  *  A  proposal  for  a  oontract,  to  be  re- 

10;  68  Am.  Deo.  228.  daced  to  writing,  oven  if  accepted,  la 

74 


€H.  III.] 


THE  FOBM. 


§  68 


§  68.  Simple  Contracts  Required  to  be  in  Writing.  — 
There  are  certfda  simple  contracts  which  are  not  enforce- 
able unless  in  writing,  but  the  form  of  the  contract  in  these 
cases  is  simply  the  evidence  of  its  existence,  and  considers^ 
tion  is  as  necessary  as  if  the  contract  were  oral.  They  are 
therefore  none  the  less  simple  contracts,  because  written 
evidence  of  their  terms  is  required.  The  only  case  in 
which  writing  as  a  matter  of  form  is  required  in  simple 
contracts  at  common  law  is  in  the  case  of  bills  of  exchange 
which,  by  the  custom  of  merchants,  adopted  with  the  com- 
mon law,  must  be  in  writing.  But  by  statute  certain  con- 
tracts must  be  in  writing;  as  for  example  assignments  of 
patents  or  copyrights,^  a  promise  of  an  infant  to  pay  his 
debt  made  during  infancy,^  an  acknowledgment  of  a  debt 
barred  by  statute,  and  in  Missouri  an  acceptance  of  a  bill  of 
exchange.'  But  the  legislation  which  has  had  the  greatest 
effect  in  preventing  the  making  of  oral  contracts  is  the 
celebrated  statute  of  Frauds  passed  in  the  reign  of  Charles 
II.,  and  whose  provisions  have  been  incorporated  into  the 
statutes  of  nearly  all  the  States.  The  sections  of  that 
statute  which  we  have  here  to  deal  with  are  the  4th  and 
17th,  and  we  shall  consider  them  in  their  order. 


not  binding  upon  either  purty  antil  the 
agreement  has  been  redaced  to  writing 
and  signed.  The  Oovemor  v.  Fetch,  28 
B.  Lb  A  Eq.  47u;  McDonald  v.  Bewick,  61 
Mich.  79;  Bonrne  v.  Shapleigh,  9  Mo. 
App.  64.  If  nothing  remains,  however, 
bat  to  rednoe  the  contract  to  writing, 
according  to  terms  explicitly  agreed 
upon,  it  may  be  Immaterial  that  It  has 
not  been  done,  nnless  It  appears  that 
the  parties  Intended  not  to  be  hound 
nnlil  their  agreement  was  reduced  to 
writing.  Id. ;  Blaney  v.  Hoke,  14  Ohio 
St. 296;  Ends  v.  Carondelet,  42  Mo.  US; 
Thomas  r.  Dering,  15  Sng.  Oh.  729; 
Morrill  V.  Tehama,  10  Nev.  120;  Methndy 
V,  Boss,  10  Mo.  App.  106:  Commis- 
sioners V.  Bhodes,  96  Ohio  St.  411.  The 
Inquiry  Is  whether  the  parties  have 
Anally  assented  to  the  terms  of  a  con- 
tract, and   simply  provided  that  such 


terms  shall  be  evidenced  by  a  writing 
to  be  drawn  up,  or  whether  they  have 
only  agreed  to  make  a  contract  which 
shall  not  bind  them  until  reduced  to 
writing  and  signed.  Pomeroy  on  Cont. 
§  62.  An  insurance  contract  though 
usually  under  seal  may  be  made  by  word 
of  mouth,  Sanborn  v.  Ins.  Co.,  16  Gray. 
448;  77  Am.  Dec.  419;  Relief  Ins.  Co.  r. 
Shaw,  94  U.  S.  174;  Security  Ins.  Oo.  v. 
Ins.  Co.,  7  Bush.  81;  8  Am.  Bep.  701; 
Ellis  r.  Ins.  Co.  50  N.  Y.  402;  10  Am. 
Rep.  195;  Moody  v.  Ins.  Co..  81  Gratt. 
862;  81  Am.  Rep.  732;  Putnam  v.  Ins. 
Co.,  128  Bfass.  824;  26  Am.  Rep.  98; 
Lingenfelter  v.  Ins.  Co.,  19  Mo.  App. 
203. 

1  See  pott.  Assignment. 

s  Seepostf  Parties. 

8  Scudder  r.  Bank,  91  U.  8.  406. 
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THE  STATUTE  OF  FRAUDS,  4TH  SECTION. 

§  69.  Introdactory.  The  4th  section  of  the  statute  of 
Frauds  enacts  that  **  no  action  shall  be  brought  ( 1 )  to  charge 
any  execator  or  administrator  upon  any  special  promise  to 
answer  damages  out  of  his  own  estate ;  or  ( 2 )  to  charge 
the  defendant  upon  any  special  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  person  ;  or  (3)  to 
charge  any  person  upon  any  agreement  made  in  considera* 
tion  of  marriage  ;  or  (4)  upon  any  contract  or  sale  of  lands, 
tenements  or  hereditaments,  or  any  interest  in  or  concern* 
ing  them;  or  (5)  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making 
thereof;  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with or  some  other  person  thereunto  by  him  lawfully 
author  ized.'^ 

We  shall  discuss  this  section  of  the  statute  under  three 
heads,  viz. :  (a)  The  kinds  of  contracts  included  in  it ;  (b) 
The  form  required  by  the  statute;  (c)  The  effect  of  non- 
compliance with  its  provisions. 

(a)   What  Contracts  are  Within  the  Statute. 

§  70.  Special  Promise  by  Executor  or  Admlnlstn^ 
tor. — An  executor  or  administrator  may  sue  or  be  sued 
upon  obligations  devolving  upon  him  as  representative  of 
the  deceased,  and  it  is  his  duty  to  carry  out  the  directions 
of  the  deceased  in  respect  to  legacies  and  to  distribute  the 
estate  according  to  the  laws  of  descent  and  distribution. 
But  he  is  not  bound  to  pay  out  his  own  money,  his  liabili- 
ties being  limited  by  the  assets  of  the  estate  in  his  hands. 
But  if  for  any  reason  he  chooses  to  promise  to  answer 
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damageB  oat  of  his  own  estate  the  promiae  must  be  in 
writing*^  And  in  this,  as  in  all  other  contracts  under  this 
section,  the  fact  that  there  is  a  writing  will  not  bind  him  if 
there  is  no  consideration  for  the  promise.' 

§  71.  Promise  to  Answer  for  <<  Debt,  Default  or  Mis^ 
carriage  of  Another." — (a)  In  order  to  fall  within  this 
clause  there  must  be  a  debt  of  another ,  and  hence  the  statute 
does  not  refer  to  an  inde  mnity,  or  promise  to  save  another 
harmless  from' the  results  of  a  transaction  into  which  he 
enters  at  the  instance  of  the  promisor.^  In  other  words, 
iheie  must  be  three  parties  in  contemplation;  A,  who  is 
actually  or  prospectively  liable  to  B,  and  C,  who  in  con- 
sideration of  some  act  or  forbearance  on  the  part  of  B 
promises  to  answer  for  the  debt,  default,  or  miscarriage  of 
A.  A,  a  bailiff  for  example  is  about  to  arrest  B.  C 
promises  to  pay  a  certain  sum  on  a  given  day  to  A  if  he 
will  forbear  to  arrest  B.*  Or  C  promises  B  to  indemnify  B 
if  he  loses  anything  by  going  bail  for  A.^  These  are  all 
independent  promises  of  indemnity  from  C  to  B  which 
need  not  be  in  writing.®  And  therefore  the  debt  must  not 
be  the  debt  of    the  promisor  or  the  debt  of  the  promisee.^ 

(b)  The  **other,"  i.  e.,  the  original  debtor,  must  be  prim- 
arily liable.  If  the  original  debtor  be  discharged,  the 
promise  becomes  an  independent  contract,  is  not  within 
the  statute,  and  need  not  be  in  writing.^    As  put  in  a  lead- 


i  K«t«.  COBtr.  188. 

a  Bann  v.  IIiigh6B»  7  T.  a.  860. 

*  AndATson  o.  Spence»  72  Ind.  815 ; 
9t  Am.  Sep.  KB;  Aldrlch  o.  Amos,  9 
Gny,  76;  Barry  v,  Banflon,  12  N.  Y.  462. 

*  Reader  v.  Eingbam,  18  0.  B.  (a.  b.) 
8«A» 

*  Anderson  «.  Spe&oe»72Ind.8]fi;  87 
Am.  Rep.  162. 

*lfaro7  «.  Crawford,  16  Conn«  649; 
41  Am.  Deo.  188;  Beaman  «.  Rnasell,  SO 
VL  M6;  49  Am.  Deo.  775;  Harrison  v. 
fiamiell,  10  Johns.  242;  6  Am.  Deo.  387. 

*  WIndell  V.  Hudson*  108  Ind.  621; 
Bailey  V.  Bailey,  66  Vt.  896;   Qreen  v. 


Sates,  82  Ho.  887;  Underbill  v.  Qibson,  2 
K.  H.  802;  9  Am.  Deo.  82;  Corbett  v. 
Oocbran,  8  Hill  (S.  G.)  41;  80  Am.  Dec 
348;  Jones  r.  Hard8ty»  10  Gill  A  J.  404; 
82  Am.  Deo.  180;  Curtis  v.  Brown,  6  Cusb. 
491;  Dows  V.  Sweet,  120  Mass.  333;  Eddy 
.  V.  Roberts,  17  DI.  407;  Doyle  v.  White,  26 
Me.  841;  45  Am.  Deo.  110;  Taylor  v. 
Drake,  4  Strob.  431 ;  53  Am.  Deo.  680. 

8  Anderson  v.  Davis,  9  VL  126;  31  Am. 
Deo.  612;  Watson  v.  Jacobs,  29  Vt.  171 ; 
Spann  v.  BalUelU  1  Fla.  801;  46  Am. 
Dec.  846;  Warren  v.  Smith,  24  Tex.  484; 
76  Am.  Deo.  115 ;  Andre  v.  Bodman,  13 
Md.  241;  71   Am.  Deo.  628;WalUcov* 
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iiig  American  case  on  the  subject:  **In  case  one  says  to 
another,  *  Deliver  goods  to  A,  and  I  will  pay  yon,'  it  is 
binding,  though  by  parol,  because  A,  though  be  receives 
the  goods,  is  never  liable  to  pay  for  them.  But  if,  in  the 
same  case,  he  says,  ^  I  will  see  you  paid,'  or  *  I  will  pay,  if 
he  does  not,'  or  uses  words  equivalent,  showing  that  the 
debt  is  in  the  first  instance  the  debt  of  A,  the  undertaking  is 
collateral,  and  not  valid,  unless  in  writing:  "  ^  To  ascer- 
tain whether  an  undertaking  to  pay  the  debt  of  another  is 
collateral  or  original,  the  inquiry  is:  To  whom  was  the 
credit  given  at  the  time  of  the  sale  and  delivery  of  the 
goods  ?  ^ 

(c)  The  liability  of  the  third  party  must  be  continuous. 
If  there  be  an  existing  debt  for  which  a  third  party  is  liable 
to  the  promisee,  and  the  promisor  undertake  to  be  answer- 
able for  it,  the  contract  need  not  be  in  writing  if  its  terms 
are  such  that  it  effects  an  extinguishment  of  the  original 
liability.^ 

(d.)  The  promise  must  be  made  to  the  creditor  and  not 
to  the  debtor  himself  > 

(e)  The  liability  of  the  promisor  must  be  to  answer  for 
the  debt,  default  or  miscarriage  out  of  his  own  property. 
Therefore  if  the  promisor  has  funds  or  goods  in  his  hands 
belonging  to  the  debtor,  from  which  or  from  whose  pro- 
ceeds he  has  authority  ^  and  is  under  a  duty  ^  to  pay  the 
debt,  the  promise  is  not  within  the  statute,  because  the 


! 

m 


Wortham,  25  Miss.  110;  67  Am.  Deo.  197; 
Packer  v.  Benton,  85  Conn.  843 ;  96  Am. 
Dec  849;  Manrln  v,  Fogelberg,  87  Biinn. 
23;  5  Am.  St.  Bep.  815. 

1  Nelson  v,  Boynton,  8  Mete.  896;  87 
Am.  Dec  U8;  Blrkmjerv.  Darnell,  Salk. 
27;  1  Sm.  Lead  Cas.  57. 

2  Myer  v,  Grafflln,  31  Md.  860;  100  Am. 
Dec  66;  Greene  v.  Barton,  59  Vt.  428; 
Grant  v.  Wolf,  84  Minn.  82;  Cole  r. 
Hatchinson,  84  Minn.  410;  Langdon  v. 
Bichardson,  58  la.  610;  Bagbee  v,  Kend- 
ricken,  130  Mass.  487. 

8  Palmer  v.  Witcherly,  15  Neb.  98; 
Teters  v,  Lamborn,    43  Ohio  St.  144; 
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Carlisle  «.  Campbell,  76  Ala.  247 ;  Merlden 
Co.,  V,  Zlngsen,48  N.  Y.  <47;  Howell  v. 
Field,  70  Ga.  592;  Wood  v.  Corcoran,  1 
Allen,  406;  Runde  r.  Rande,  59  111.  96. 

«  Aldrich  V.  Jewell,  12  Vt.  125;  86  Am. 
Dec  830;  Alger  v.  ScoWUe,  1  Gray,S!95; 
Meyer  v.  Hartman,  72  III.  442;  Babber- 
mann  v.  Wiskamp,  54  III.  177;  East- 
wood V.  Kenyon,  11  Ad.  A  E.  438. 

ft  Gower  v,  Stuart,  40  Miob.  747; 
Frame  v.  Aognst,  88  111.  424. 

•  Fullam  V,  Adams,  37  Vt.  301,  897; 
Belknap  v.  Bender,  75  N.  T.  446,  451  * 
Ackley  v.  Parmenter,  98  N.  Y.  425, 480. 
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Hlebt  is  really  to  be  paid  by  the  debtor ;  the  responsibility 
assumed  by  the  promisor  being  that  of  a  trustee  fo^  the 
creditor.^ 

(f )  The  promise  must  not  be  merely  incidental  to  a  trans- 
action, where  the  main  effect  of  the  promisor  is  to  promote 
some  interest  of  his  own  ^  as  where  the  holder  of  a  prom- 
issory note  transfers  it  for  value  and  guarantees  the  pay- 
ment of  the  note;'  or  where  an  agent  (called  a  del 
credere  agent)  undertakes,  for  an  increased  commission,  to 
sell  the  goods  of  his  employer  and  guarantee  the  solvency 
of  the  purchasers ;  ^  or,  where  the  creditor  of  a  third  person 
has  some  lien  or  advantage  for  securing  the  debt  which 
incumbers  the  property  or  may  injuriously  affect  the 
interests  of  the  promisor,  and  the  promise  is  made  in 
consideration  of  the  relinquishment  of  such  lien  or  advan- 
tage.* 

The  statute  includes  liabilities  arising  out  of  wrong  as 
well  as  out  of  contract.  Thus  where  A  wrongfully  rode  the 
horse  of  B  without  his  leave,  and  killed  it,  and  C  promised  to 
pay  B  a  certain  sum  in  consideration  of  his  forbearing  to 
sue  A,  this  was  held,  a  promise  to  answer  for  the  miscar^ 
riage  of  another  within  the  meaning  of  the  statute.^ 

§  72.  **  Agreements  ill  Consideration  of  Marriage.''  — 

The  agreement  here  meant  is  not  a  promise  to  marry  (the 
consideration  for  this  is  the  promise  of  the  other  party),^ 
but  a  prombe  to  make  a  payment  of  money  or  a  settlement 


1  Wait  V.  Wait,  28  VL  890;  Farley 
V.  CloTeland,  i  Cow.  432;  Eddy  v,  Rob- 
erts* 17  IlL  60S;  Prxither  v.  Vineyard, 
9  m.  40;  Walden  v,  Karr,  88  HL  49. 

s  Benj.  Princ.  of  Contr.  40. 

>  Cardell  v.  MoNlel,  21  N.  T.  388; 
Milks  V.  Rich,  80  N.  T.  868;  DowB  v. 
Swctt.  184  Bfass.  142;  Darst  v.  Bates,  06 
I1L512L 

*  Wolf  V,  Koppel,  5  Hill,  468 ;  2  Denlo. 
IBB;  Coaturier  v.  Hastie,  8  £xch.  40;  6 
H.  L.  673;  Swan  v.  Nesmith,  7  Pick.  220; 
Sherwood  v.  Stone,  14  N.  Y.  267. 


•  Fitzgerald  v.  Dressier,  7  C.  B 
(N.  8).  S74;  Wills  V.  Brown,  118  Mass. 
187;  Mallory  v.  Glllett.  21  N.  Y.  412; 
Prime  v,  Koehler,  77  N.  Y.  91 ;  Craw- 
ford V,  King,  64  Ind.  6;  Eddy  v.  Roberts* 
17  111.,  608;  Scott  v.  White,  71  111.  287; 
Borchsenins  v.  Canatson,  100  111.  82; 
Power  V,  Rankm,  114  III.  62. 

•  Kirkham  v.  Marter,  2  B.  A;  Aid.  618. 
T  Short  V.  Stotte,  68Ind.  29;  Withers^. 

Richardson,  6  T.  B.  Mon.  94 ;  17  Am. 
Dec.  44 ;  Clark  r.  Pendleton,  20  Conn. 
495;  Blackburn  v.  Mann,  85  III.  222. 
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of  property  in  eonsideratioa  of,  or  oonditio&al  upon  a  Buur- 
riage  actually  taking  place.  ^ 

§  73.  c^Interest  In  or  Concerning  Liands/' —  The  mean- 
ing of  **  a  contract  for  the  sale  of  lands^  tenements  and 
hereditaments  "  is  clear  enough  and  is  arrived  at  when  once 
we  know  what  is  meant  by  lands,  tenements  and  heredita- 
ments. And  these  terms  have  a  precise  meaning  in  the 
law,  as  any  work  on  Real  Property  will  show.  They  denote 
the  subject  of  real  as  distinguished  from  personal  property, 
«.  €.9  goods  and  chattels.  Every  one  knows  what  land  is; 
tenements  include  every  species  of  real  property  which 
may  be  held,  or  in  respect  of  which  a  person  may  be  a 
tenant,'  while  *^  hereditaments  ^*  is  employed  in  convey- 
ances after  *^  lands  "  and  **  tenements  "  to  include  every- 
thing of  the  nature  of  realty  which  they  do  not  cover  .^ 
Therefore  a  verbal  contract  for  the  purchase  or  sale  of 
land,  or  of  any  kind  of  real  property,  is  clearly  within  the 
statute.^  While  it  is  not  so  easy  to  determine  what  is  an 
<<  interest  in  land  "  within  the  meaning  of  this  section,  it  is 
certain  that  the  contract  must  be  for  a  substantial  interest 
in  land,  and  not  for  arrangements  preliminary  to  the 
acquisition  of  an  interest,  or  for  a  remote  and  inappreciable 
interest.^ 

As  to  the  produce  of  land  a  distinction  is  made  between 
what  are  called  /ructus  industriales  or  growing  crops  of 
annual  culture  raised  by  the  industry  of  man,  and  growing 
grass,  timber  or  fruit  upon  trees,  called  fructus  naturaleSf 
which  come  to  man  by  the  course  of  nature,  unaided  by 
his  own  exertions.     The  former  are  regarded  as   chattel 

1  Finch  o.  Flooh,  10  Ohio  Si.  601;  WiUiams  v.  Gibflon,  81  Al*.  2»;  A  Am. 

Hennr  v,  Henzy,  87  Ohio  81.  121 ;  Oaylor  St  Rep.  868. 

v.Boe,98Ind.l;Ohase«.  Fits,132MAfla  «  Moriey  ».  Bniiis,  9  OoL  a»;  ICUlAr  « 

369;  Flenner  v.  Fleiiner»  2d   Ind.  664;  Bobflrfcs,  18  Tex.  18;  67  Am.  Dec  688; 

MoAnnalty  v.  MoAnnttlty,   190  III.  26;  Borrellv.  Root,40N.  T.496;  HahagBHA 

Uoyd  «.  FultOA,  91  U.  S.  479.  Mead,  83  K.  H.  180;  Bnico  v.  HftStlagB, 

t  Abb.  Law  Diet.  648.  41  Vt.  880;  98  Am.  Dec  602;  Snyter  9. 

•  Bapalje  *  L.  Law  Diet  608.  Wolford,  88  Mian.  176 ;  6ft  Am.  Be». ». 

«  LawQon'saightoiBam.  APr.,  f  28i4; 
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interests  and  not  within  the  statute.^  As  to  fructua 
mUurales^  if  the  contract  for  their  sale  contemplates  the 
passing  of  the  property  thereon  before  it  is  severed  from 
the  soil,  it  is  a  sale  of  an  interest  in  land,'  while  if  the 
crops  are  to  be  delivered  as  goods  and  to  pass  no  title  nntil 
severed,  the  contract  is  not  within  the  statute,  and  no 
writing  is  required.' 

But  the  subject  of  this  section  is  one  which  belongs  to 
the  sale  and  purchase  of  Beal  Property  rather  than  to  the 
law  of  Contract. 

§  74.  Contracts  not  to  be  Performed  Within  a  Year.  — 
This  phrase  refers  to  such  contracts  only  as  are  incapable 
of  being  completely  performed  within  a  year,  and  there- 
fore although  the  agreement  is  not  likely  to  be  performed 
and  not  expected  to  be  performed  within  one  year  from  the 
making  thereof,  still  it  does  not  come  within  the  statute, 
unless  it  cannot  by  any  possibility,  within  the  terms  of  the 
contract,  be  fulfilled  or  completed  within  the  space  of  a 
year>  The  following  classes  of  contracts  would  not  come 
within  the  statute,  viz. : 

(a)  Contracts  for  personal  service  for  an  indefinite  period 
or  for  a  term  of  years,  and  which  will  terminate  with  the 
death  of  the  party  making  them,  because  such  contracts 


1  DftTla  V.  McFarland,  87  GaL  684; 
W  Am.  Boo.  840;  Whipple  v.  Foot, 
S  JehiLi.  418;  Harahall  v.  Fexgoson, 
2SCaL  65;  Northern  v.  Stale,  1  Ind.  118; 
GimC  V.  Fitch,  68  IlL  878 ;  Robb  v.  Welch, 
11  Qzay,  Sft8;  Krans  v.  Boberta,  5  B.  A  a 
an.   Bat  see  Keir  v.  HUl.  27  W.  Va.  676. 

s  Green  «.  Armstrong,  1  Denio,  660; 
Blocam  «.  SoTmoor,  86  K.  J.  (L.)  188; 
White  9.  Foster,  16  Gray.  441;  Pattison's 
Appeal,  61  Pa.  St.  294;  McClintock's  Ap- 
peal, 71  Pa.  St.  866;  Powers  v,  Olarkson, 
17  Kan.   SIS;  Crosby,  v.  Wadsworth,  6 


t  Leake  on  Oontracts,  262;  Olafflin  v. 
Oarpenter.i  Met.  680:88  Am.  I>ea881; 
Poor  9.  Oakman,  104  Mass.  816;  Pnmero. 
riensy,  46  Md.  212;  17  Am.  Bep.  691; 


Byassee  v.  Beese,  4  Met.  (Ky.),  872;  88 
Am.  Dec  461;  Vnlcevioh  v.  Skinner,  77 
CaL889. 

«  Lyon  V,  King,  U  Meto.  411;  46  Am. 
Dec  219;  Worthey  v.  Jones,  11  Gray 
170;  71  Am.  Dec  696;  Blandlng  v,  Sar- 
gent, 88  K.  H.  289;  66  Am.  Dec  721; 
Laphan  v.  Whipple,  8  Mete  67 ;  41  Am. 
Dec  487;  Moore  v.  Fox,  10  Johns*  244; 
6  Am.  Dec  888;  Peters  v.  Westbnrgh, 
19  Plok.  864;  81  Am.  Dec  142;  Llnscott 
V.  McBntlre,  16  Me.  201;  88  Am.  Dec. 
602;  Gadsden  v.  Lance,  1  MoMnell,  Bq. 
87;  87  Am.  Dec  648;  Homer  «.  Fraser, 
66  Md.  1;  Kent  9.  Kent,  02  N.  T.  660; 
Frazer  r.  Gates,  118  111.  99;  MoPher- 
son  V,  Cox,  96  U.  S.  404;  Walker  v.  John- 
son, 06  U.  8.  424. 
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may  by  the  death  of  the  party  be  fully  perfonned  within 
the  year.* 

(b)  Contracts  to  be  performed  on  the  happening  of  a 
contingency  which  may  or  may  not  arise  within  a  year.' 
As  an  agreement  to  pay  a  certain  sum  of  money  at  another's 
death ;'  or  a  contract  to  pay  money  upon  the  return  of  a 
ship  which  might  return  within  a  year,  although  the  ship 
in  fact  did  not  return  within  two  years;  ^  or  a  contract 
to  pay  a  sum  of  money  to  a  person  on  the  day  of  his 
marriage,  although  the  marriage  did  not  take  place  within 
a  year.*^ 

(c)  Contracts  to  pay  money  from  time  to  time,  or  to 
render  some  service  until  a  specified  contingency  arises.  As, 
for  instance,  to  support  a  person  during  life,  or  to  educate 
a  child ;  for  such  person  may  die  within  the  year,  in  which 
event  the  contract  would  be  performed;  *  or  an  agreement 
to  labor  for  a  company  **  for  the  term  of  five  years,  or  so 
long  as  A  shall  continue  to  be  agent  of  the  company;'" 
or  a  contract  of  partnership  without  any  fixed  time  for  its 
continuance,  and  the  business  of  which  may  be  completed 
within  a  year ;  ^  or  a  promise  by  a  railroad  to  retain  the 
plaintiff  in  its  employ  so  long  as  he  should  remain  disabled 
from  an  injury  received;  inasmuch  as  recovery  might 
happen  within  a  year.' 


1  Hill  V.  Jameson,  16  Ind.  195;  79  Am. 
Deo.  414. 

s  Trastees  of  Baptist  Cbnicii  v. 
Brooklyn  Fire  Ins.  Co.,  19  K.  T.  SOB; 
Roberts  r.  Bookton  Co.,  7  Mete  46; 
Updike  V.  Tenbrook,  8i  N.  J.  (L.)  106; 
Olark  V,  Pendleton,  20  Conn.  49S;  Hough- 
ton V.  Houghton,  14  lud.  606;  Blakeney 
V.  Ooodale,80  Ohio  St.  660;  Gonzales  v. 
CarUer,  68  Tez.  86;  Jones  v.  Poach,  41 
Ohio  St.  146;  Cole  «.  Singerl7,60Md.  848; 
Heflin  V.  Milton,  60  Ala.  854;  Niagara 
Fire  Ins.  Co.  v.  Green,  77  Ind.  600. 

6  Updike  V.  Tenbrook,  88  K.  J.  (L.. 
106;  Kent  r.  Kent,  68  K.  T.  660;  80  Am) 
Rep.  602;  Jilsonv.  Gilbert,  86  Wis.  687; 
7Am.  Rep  100. 
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4  Anonjrmons,  1  Salk.  280. 

*  Peter  v.  Compton,  Skin.  853;  1  8m. 
Lead.  Oas.  288L 

•  Heath  v.  Heath,  81  Wis.  228;  Bull  v. 
MoCrae,  8  B.  Hon.  422;  Bell  v,  Hewitt, 
24  Ind.  280;  Harper  v.  Harper,  67  Ind. 
646 ;  Kent  v,  Kent, 68  N.  Y.  660 ;  Hutchin- 
son V.  Hutchinson,  46  Me.  154;  Dresser 
V.  Dresser,  85  Barb.  673;  Blak^'r.  Oole, 
22  Pick.  07;  Howard  v.  Bnrgen,  4  Dana, 
187. 

T  Roberts  «.  Rockbottom  Co.,  7  Mete 
46. 

•  Jordan  v.  MUler,  76  Va.  442. 

*  Kast  Tenn.,  etc,  R.  Co.  v,  Stanb,  7 
Lea,  897. 
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(d)  CoDuFCkits  not  to  do  certain  acts,  as  for  instance  not 
to  engage  in  a  certain  business  for  a  term  of  years  or  an 
indefinite  term  ^  as  they  are  only  personal  engagements 
to  forbear  doing  certain  acts,  not  stipulating  for  anything 
beyond  the  promisor's  life,  and  imposing  no  duties  upon 
his  legal  representatives,  and  would  be  fully  performed  if 
the  promisor  died  within  the  year. 

(e)  Contracts  which  maybe  performed  within  a  year 
on  one  side,  though  they  cannot  be  performed  within  a 
year  on  the  other.' 

(f)  Agreements  where  everything  that  is  to  be  done 
under  them  is  to  be  done  within  the  year  except  the  mere 
payment  of  money .^ 

Contracts  which  by  their  terms  are  not  to  be  fully  per- 
formed within  a  year  are  within  the  statute,^  and  a  con- 
tract which  cannot  be  performed  witnin  a  year  is  not  taken 
out  of  the  statute  because  it  may  be  terminated  or  defeated 
within  a  year.* 

It  is  held  that  this  clause  of  the  statute  applies  to  agree- 
ments to  marry  ^  but  not  to  contracts  concerning  lands  or 
any  interest  therein.' 


1  Hill  V.  Jameson.  16  Ind.  125;  79  Am. 
Dec.  414;  Lyou  «.  King,  U  Meto.  4U ;  46 
Am.  Dec  219;  Doyle  v.  Dixon.  97  Mass. 
212;  98  Am.  Dec  80;  Worth  v.  Jones,  11 
6ra7,168;  71  Am.  Decd96;  Blobardson 
«.  1  iexce,  7  B.  1. 830. 

t  Donelian  v.  Reed,  8  B.  ft.  Aid.  809; 
BTAceffirdle  v.  Hoald,  1  Barn.  A  Aid. 
K7;  Blanding  v.  Sargent,  33  N.  H.  289; 
88  Am.  Dec  720;  Smallej  v.  Greene,  02 
Iowa,  241 ;  85  Am.  Rep.  267;  MoClellan 
V. Sandford,  26  Wis.  505;  Wolke  v.  Flem- 
ing, 103  Ind.  110;  Jones  v.  Hardesty,  10 
6.  ft  J.  401 ;  Berry  v.  Doremus,  80  K.  J. 
(L.)  899;  Compton  v.  Martin,  6  Rich.  14; 
Holbrook  v.  Armstrong,  10  Me.  81. 
Some  conrts,  however,  hold  that  al- 
though that  which  one  of  the  parties  to 
the  agreement  Is  to  do  is  all  to  be  done 
wltbm  the  year,  atlll  if  the  other  party's 
promise  is  not  to  be  performed  within 
the  year,  the  contract  is  within  the  stat- 


ute. Whipple  v.  Parker,  29  Mich.  875; 
Sheehy  v.  Adarene,  41  Vt.  641 ;  98  Am. 
Dec  623,  Frar  v.  Sterling,  99  Mass.  A61; 
Montague  v.  Garrett,  8  Bush,  297; 
Broadwell  v.  Getman,  2  Denlo,  87.  But 
the  party  has  a  remedy  not  on  the  con- 
tract but  on  an  implied  assumpsit. 
Whipple  V.  Parker,  29  Mich.  875. 

*  Curtis  V,  Sage,  86  111.  22;  Worden 
V.  Sharp,  66  111.  104. 

*  Foote  V.  Emerson,  10  Vt.  838;  88  Am. 
Dec  205;  Lock  wood  v.  Barnes,  8  Hill, 
128 ;  88  Am.  Dec  620 ;  Crosswell  v.  Crane, 
7  Barb.  200;  Weir  v,  HIU,  2  Lans.  282; 
Ambnrger  v.  Maxvin,  4  JH,  D.  Smith,  895. 

*  Meyer  v.  Roberts,  46  Ark.  80;  65 
Am.  Rep.  567. 

«  Derby  r.  Phelps,  2  K.  H.  616;  Law- 
rence V.  Cook,  66  Me.  190;  Nichols  v, 
Weayer,  7  Kan.  877. 

'  Fall  V.  Hazelrigg  45  Ind.  666;  16 
Am.  Rep.  278;  Railsbaek  v.  Walke,  81 
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§  75.  What  Agreements  Not  Within  the  Statate.  — A 
promise  which  arises  by  operatiou  of  law  is  not  within  the 
statate;  ^  nor  a  parol  declaration  of  trust  in  lands;  ^  nor 
instruments  created  under  and  deriving  their  obligation 
from  special  statutes,  without  the  acceptance  or  assent  of 
the  party  for  whose  ultimate  benefit  they  were  given; '  nor 
executed  contracts  or  verbal  contracts  which  have  been 
fully  performed.^ 

(b)  FoTTn  Required  by  the  Statute. 

{  76.  General  Principles. — The  contract  is  not  void 
because  not  put  in  writing  as  required  by  the  statute.  The 
only  effect  of  a  non-compliance  with  the  provisions  of  the 
statute  is  simply  that  no  action  can  be  brought  until  the 
omission  is  made  good.  The  parties  may  carry  out  their 
oral  engagements  if  they  please,  but  the  court  will  not  hear 
evidence  of  any  contract  within  the  statute  of  frauds  unless 
it  is  put  in  the  form  required  by  the  statute.* 

The  refusal  of  a  party  to  fulfill  his  promise  to  put  it  in 
writing  is  not  such  a  fraud  as  will  take  the  contract  out  of 
the  statute  of  frauds.*  A  contract  required  by  the  statute 
of  frauds  to  be  in  writing  cannot  be  subsequently  modified 
by  parol/  and  a  verbal  contract  within  the  statute  cannot 
be  made  the  ground  of  a  defense  any  more  than  of  a  de- 
mand.^   The  statute,  if  relied  on  as  a  defense,  must  be 


Ind.  412;  Mason  v.  BreBlln,  9  Abb.  Pr., 
(N.  8.)  432;  40  How.  Pr.  441;  2  Sweeney, 
S92;  Beeder  V.  8ayTe,6  Han,  064;  Young 
V.  Dake,  6  N.  T.  463;  56  Am.  Dec  856; 
Whiting  V,  Ohlert,  52  Mich.  462. 

1  Smith  V,  Bradley.  1  Boot,  150;  Good- 
win «  Gilbert,  9  Mass.  610. 

S  Wiser  v.  Allen,  92  Pa.  St.  817. 

8  Doollttle  V.  Dlnlnny,  31  K.  Y.  850. 

^  Swansey  v.  Moore,  22  111.  68;  74  Am. 
Dea  184;  Nutting  «.  McCntcheon,  5 
Minn.  882 ;  Stone  v.  Dennlson,  18  Pick.  1 ; 
James  v.  Morey.  44  111.  862. 

*  LawBon  Bights,  Bern,  ft  Pr.,  §  2821; 
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Newton  r.  Bronson,  18  N.  Y.  687;  Gale 
V.  Nixon,  6  Cow.  445;  Bird  v.  Monroe,  66 
Me.  837;  Hetdeman  v.  Wolf  stein,  12  Mo. 
(App.)  866;  Townsend  v.  Hargraves,  118 
Mass.  834;  Chicago  Dock  Co.  v.  Klnzle, 
49  111.  289;  Montgomery  v.  Edwards, 48 
111.  18L 

•  Caylor  «.  Boe,  99  Ind .  1. 

T  Abell  V.  Monson,  Id  Mich.  806;  100 
Am.  Dec.  166. 

•  King  v.  Welcome,  5  Gray,  41,  42; 
Wheeler  v,  Frankenthal,  78  111.  124; 
Crelghton  «•  Sanders,  89  HI.  648;  Me- 
Glnnls  V,  Feraandes,  126  111.  S9& 
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pleaded,  or  it  will  be  deemed  waived.^  Its  benefits  are 
personal  and  can  be  relied  on  only  by  the  parties  or  their 
priyies.'  The  contract  may  be  made  at  one  time  and  the 
memorandum  of  it  at  any  subsequent  time '  between  the 
formation  of  the  contract  and  the  ooumencement  of  an 
action.^ 

§  77.  Memorandum  Most  Sliow  a  Complete  Con- 
tract. — The  note  or  memorandum  must  contain  the  terms 
of  a  complete  contract  between  the  parties,  and  if  any 
esdential  term  is  wanting  the  memorandum  is  insufficient.* 
This  will  be  so  if  it  appears  therefrom  that  some  of  the 
details  of  the  contract  remain  to  be  settled  between  the 
parties.* 

The  memorandum  may  be  any  kind  of  a  writing ;  as  for 
example,  a  letter;^  an  invoice  or  bill  of  goods ;^  brokers' 
bought  and  sold  notes;  ^  or  an  entry  on  the  books  of  the 
party  .^®  It  need  not  be  addressed  or  delivered  to  the  other 
contracting  party.^^  While  no  particular  form  is  required 
of  the  memorandum,^  and  it  is  not  necessary  that  all  the 
details  of  the  agreement  shall  be  given,  yet  it  must  state 
the  contract  with  reasonable  certainty  (so  that  the  sub- 
stance of  it  can  be  understood  without  having  recourse  to 


1  lUybee  «.  Moore,  90  Ho.  MO;  Ko- 
Onre  «.  Otrich,  118  111.  320. 

1  Chicago  Dock  Co.  v,  Kinsie,  48  lU. 
UB;  Heaaer  v.  Lamont,  55  Pa.  St.  SU; 
Oabill  V.  Bigelow,  18  Pick.  880. 

*  Gale  V.  Kixon,  8  Oow.  4tf . 

*  Bird  V.  Manroe,  88  Me.  337;  BlU  v. 
Bament,  9  M.  ft  W.  88;  Lucas  v.  Dixon. 
Sf  Q.  B.  DiT.  867.  Bat  as  the  action  la 
not  brought  on  the  memorandum,  baton 
the  contract,  would  It  not  be  more  logi- 
cal to  hold  that  It  might  be  made  after 
the  commencement  of  the  action  if 
before  it  is  neeessary  to  offer  it  in  eyl- 
deneeto  prove  the  contract?  SeeTtede- 
man  Sales,  { 12. 

*  Leake  Contr.  889;  Baley  v,  Ogden,  8 
Johns.  889;  8  Am.  Dec  609;  Abell  r. 
Baddiff,  18  Johns.  897;  7  Am.  Deo.  877. 


*  Warden  «.  WUli^ms,  88  Mich.  60; 
4  Am.  St.  Rep.  814. 

'  Jackson  v.  Jjowe,  1  Bing.  9;  Napier 
9.  French,  40  K.  Y.  Sup.  Ct.  182.  Pea- 
body  V.  Speyers,  68  K.  Y.  880 ;  Spangler 
V,  Danforth,  65  111.  168;  Moss  v.  Atkin- 
son, 44  Cal.  8. 

*  Schneider  v.  Korris,  8  Manle  A  8. 286. 

*  Goom  V.  Aflalo,  8  Barn.  A  C.  117; 
Newberry r.  Wall,  84  N.  Y.  578;Greeley- 
Bumbam  Co.  v,  Capen,  83  Mo.  App. 
801;  Elliot  V.  Barrett,  144  Mass.  856. 

V>  Argus  Co.  V,  Albany,  55  N.  Y.  496; 
Tufts  V.  Plymouth  Go.,  14  Allen,  407. 

11  Welf  ord  v.  Beazely ,  8  Atk.  508 ;  Drury 
9.  Young,  58  Md.  546 ;  42  Am.  Bep.  343. 

U  Hawley  v.  Brown,  99  Mass.  645;  98 
Am.  Dec.  671;  McOonnell  v.  Brillhart,  17 
IlL  354;  65  Am.  Dec  661. 
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parol  proof)  ^  either  directly  from  the  writing  itself,  or  by 
reference  to  some  other  instrument,  record,  or  other  matter 
by  which  such  certainty  may  be  had;'  and  parol  evidence 
is  admissible  for  the  purpose  of  identifying  the  subject- 
matter  to  which  the  writing  refers. » 

The  note  or  memorandum  may  consist  of  several  writ- 
ings, if  they  are  sufficiently  connected  together  by  internal 
reference,  or  by  being  so  physically  attached  as  to  indicate 
an  intention  to  make  them  a  part  of  the  memorandum  *  and 
parol  evidence  is  admissible  to  apply  the  references  and  to 
identify  the  writings  referred  to.*  But  several  writings 
cannot  be  connected  by  parol  evidence  only,  without  any 
internal  reference  or  connection,  for  the  purpose  of 
making  a  note  or  memorandum  to  satisfy  the  statute.^  In 
BoydeU  v.  Drummondy  2k  publishing  firm  issued  a  pros- 
pectus of  illustrations  of  Shakespeare,  to  be  published  on 
terms^  of  subscription  therein  set  out.  D  entered  his 
name  in  the  shop  in  a  book  entitled  *<  Shakespeare  Sub- 
scribers, their  signatures,"  but  afterwards  refused  to 
subscribe.  He  was  sued  upon  his  promise  to  do  so,  but  it 
was  held  that  as  there  was  nothing  said  in  the  book  signed 
by  D  about  the  prospectus  there  was  nothing  to  connect 
the  subscription  book  with  the  prospectus,  so  as  to  make  a 
sufficient  memorandum  of  the  contract,  and  that  the 
deficiency  might  not  be  made  good  by   parol  evidence. 


1  Bailey «.  Ogden,8  Johns.  899;  8  Am. 
Deo.  609;  Abeel  v.  Badcllf,  8  Johns.  Ch. 
297;  7  Am.  Deo.  877;  Uasard  r.  Deny,  U 
Alien,  487;  92  Am.  Dec  790;  Eggleston 
V.  Wagner,  46  Mich.  610;  Tice  v.  Free- 
man, 80  Minn.  8S9;  Peck  v.  Vandemark, 
99  K.  Y.  29;  Wiely  v.  Robert,  37  Mo. 
388;  King  v.  Wood,  7  Mo.  387;  Fry  v. 
Piatt,  82  Kan.  62. 

8  Atwood  V.  Cobb,  16  Pick.  227;  26 
Am.  Due.  657 ;  Frazcr  v.  Howe,  106  111.  563. 

8  Barry  v,  Coombe,  1  Pet.  640;  Tall- 
man  V,  Franklin,  U  N.  Y.  584;  Mead  v. 
Parker,  115  Miss.  413;  MoConnell  r.  Brill- 
hart,  17  DL  854;  Cossittv.  Uobba,56Ill. 
881. 
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«  Tallman  v,  FrankUn,  14  N.  Y.  584; 
Ome  V.  Cook,  81  111.  238. 

*  Peck  9.  Vandemark,  99  N.  Y.  29; 
Morton  v.  Dean,  18  Mete.  385;  Whclan  v. 
Snlllvan,  102  Mass.  204 ;  Doughty  v.  Man- 
hattan Brew.  Co.,  101  N.  Y.  644;  ThayeV 
V,  Lace,  22  Ohio  St.  62;  Rhoades  v. 
Castner.  12  Allen,  130. 

*  Boeckelcr  v.  McQowan,  12  Mo. 
(.App.)  607;  O'Donnell  v.  Lecman,  48  Me. 
158;  Tallman  v.  Franklin,  14  N.  Y.504; 
North  9.  Mendel,  73  Ga.  400;  Watt  v, 
Wisconsin  Co.,  63  la.  730;  Adams  v. 
McMtUan,  7  Port  73. 

7  11  East,  142. 
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''If/'  said  the  court,  '<  there  liad  been  anything  m  the 
book  which  had  referred  to  the  particular  prospectus,  that 
would  have  been  sufficient  •  *  *  but  as  the  signature 
now  stands  without  reference  of  any  sort  to  the  prospectus, 
there  was  nothing  to  prevent  the  plaintiff  from  substituting 
any  prospectus  and  saying  that  it  was  the  prospectus 
exhibited  in  his  shop  at  the  time  to  which  the  signature 
related ;  the  case  therefore  falls  directly  within  this  branch 
of  the  statute  of  frauds.'' 

§  78.  Must  Show  Parties. —  The  memorandum  of  the 
contract  must  show  who  are  the  parties  to  it.^  Thus  where 
A  promised  B  that  he  would  answer  for  the  debt  of  C, 
but  the  memorandum  of  the  promise,  though  signed  by 
A,  did  not  contain  the  name  of  B ;  it  was  held  to  be  in- 
Bufficient.  *'  No  document,"  it  was  said  in  that  case,  **  can 
be  an  agreement  or  a  memorandum  of  one,  which  does  not 
show  on  its  face  who  the  parties  making  the  agreement 
are."'  But  a  description  of  one  of  the  contracting  par- 
tics,  though  he  be  not  named,  will  let  in  parol  evidence 
otherwise  inadmissible  to  show  his  identity.^  So  where  A 
as  agent  for  B  enters  into  a  contract  with  C  in  his  own 
name,  C  may  prove  that  he  has  really  contracted  with  B, 
who  has  been  described  in  the  memorandum  in  the  charac- 
ter of  A.* 

§  79.  Consideration. —  On  the  ground  that  the  word 
<*  asrreement "  as  used  in  the  statute  includes  the  constdera^ 
lion  as  well  as  the  promise,  it  was  early  held  in  the  English 
courts  that  the  consideration  for  the  promise  must  appear 
in  the  memorandum.'^    This  ruling  has  been  followed  in 

1  Shoiborne  v.  Shaw,  1  N.  H.  157;  8  Eeely,  17  III.  354;  McConneU  v.  Brill- 

Am.  Doe  47;  MoOonnell  v,  Bnllhart,  17  hart,  17  111.  3S4. 

Ui.  S94»  Omfton  v.  Oommlngs,  99  U.  S.  «  Trueman  v,  Loder,  11  Ad.  A  E.  589; 

IOQl  Lemcd  v.  Johns.  9  Allen,  419;  Violeete 

I  WiUlamB  V.  Lako,  2  E.  A  E.  349.  v.  l*otve11, 10 B.  Mon.  847  ;5'3  Am.  Dec.  518. 

s  Jonea  v.  Dow,  142  Mass.  180;  Fea-  *  Wuln  v.  Walters,  5  East,  10;  2  Sm. 

sendcn  v.  iliis9ey,  11  Cash.  127;  Dykes  Lead  Cas.  280;  Saandera  v.   Wakefield, 

9  Townsend,  24  N.  Y.  57;  Thornton  «  4  B.  A  A.  596. 
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New  York  and  some  other  States,^  but  the  weight  of 
authority  in  the  United  States  appears  to  be  the  other 
way.'  In  Alabama,  Minnesota,  Nevada  and  Oregon,  it  is 
enacted  by  statute  that  the  oonsideration  shall  be  stated  in 
flie  memorandum,  while  in  Indiana,  Illinois,  Kentucky, 
Maine,  Massachusetts,  Michigan,  Nebraska,  New  Jersey  and 
Virginia,  the  statutes  provide  that  the  consideration  need 
not  be  expressed. 

§  80.  Must    be   Signed  by  Party    Charged. —  By   the 

<<  party  to  be  charged "  the  defendant  in  the  action  is 
meant.'  Therefore  a  memorandum  signed  by  one  party 
only  is  sufficient  to  charge  him,  although  there  be  no  signed 
writing  upon  which  to  charge  the  other  party  ;  and  a  person 
may  be  thus  chargeable  on  a  contract  although  the  remedy 
on  his  part  might  fail  for  want  of  evidence  to  satisfy  the 
statute.^ 

The  signature  need  not  be  an  actual  subscription  of 
the  party^s  name,  it  may  be  a  mark,  or  by  initials ;  *  nor 
need  it  be  in  writing,  it  may  be  printed  or  stamped,  or  in 


1  Sean  v.  Brink^S  Johns.  210;  3  Am. 
Deo.  475;  Jostioe  «.  Lang,  42  N.  T.  523; 
1  Am.  Sep.  676;  Chnrch  v.  Brown,  21 
N.  T.  816 ;  Drake  v.  Seaman,  27  Han,  63 ; 
Wright  V.  Weeks,  8  Bosw.  372;  Wilson 
V.  Roberts,  5  Bosw.  100;  Ide  v.  Stan- 
ton, 16  Vt.  685;  40  Am.  Dec.  686. 

1  Packard  v,  Richardson,  17  Mass. 
122;  9  Am.  Dec  123;  Silkins  v.  Watson, 
12  Tex.  199;  How  v.  Kimball,  2  McLean, 
IQS;  Sage  v.  Wilcox,  6  Conn.  81;  Read 
V.  Bvans,  17  Ohio,  128;  Ives  v.  Hazard, 
4  R.  L  14;  67  Am.  Dec  601;  GilUgan  v. 
Boardman,  29  Me.  81;  Halsa  v.  Halsa,  8 
Mo.  305;  ShiTely  v.  Black,  45  Pa.  St.  846; 
Britton  V.  Angler,  48  N.  H.  422;  Taylor 
V.  Ross,  8  Terg.  330 ;  Steadman  v.  Gnthrle, 
4  Mete  (Ky)  147. 

*  Newby  «.  Rogers,  40  Ind.  9. 

«  Justice  V,  Lang,  42  N.  Y.  498;  1  Am. 
Rep.  676;  Douglass  v.  Spears,  Nott  A 
McO.  207;  10  Am.  Dec  688;  Russell  v. 
Klooll,  8  Wend.  U2;  26  Am.  Dec.  670; 
McOrea  v.  Purmort ;  16  Wend.  460 ;  30  Am. 
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Dec  108;  Johnson  v.  Dodge,  17  HI.  442; 
Farwell  v.  Lowther,  18  IIL  255;  Bstes  v. 
Furlong,  69  111.  312;  Worrall  v.  Minn.  5 
N.  T.  246;  66  Am.  Dec  380;  Brlggs  v. 
Partridge, 64  N.  T.  364;  21  Am.  Rep.  617; 
Edwards  v.  Ins.  Co.,  21  Wend.  482; 
Champlin  v.  Parrlsh,  U  Paige,  410; 
Woodward  v.  Aspiuwall,  8  Sand.  276; 
Earl  V.  Campbell,  14  How.  Pr.,  332 ;  White 
V.  Schuyler,  81  How.  Pr.  41;  Old  Colony 
R.  R.  Co.  V.  Evans,  6  Gray,  88;  66  Am. 
Dec  394;  Ives  v.  Hazard,  4  R.  L  81;  67 
Am.  Dec  600;  Gattrell  v,  Stafford,  12 
Keb.  546;  41  Am.  Rep.  767;  Mason  «. 
Decker,  72  N.  T.  575;  28  Am.  Rep.  190. 
Cdntra,  Thomas  v.  Trustees,  8  A.  K. 
Marsh.  298;  13  Am.  Dec  165,  Corbet  v. 
Gas  Co.,  6  Or.  405;  25  Am.  Rep.  S40; 
Erohn  v,  Bantz,  68  Ind.  277;  Wliklnaon 
V.  Heavenrich,  58  Mich.  576. 

*  Lawson's  Rights,  Rem.  A  Pr.,  {2380; 
Sanborn  v.  Flagler,  9  Alien,  418;  Brown 
V.  Bank,  6  Hill,  443;  Palmer  v.  Stephone, 
1  Denio,  406. 
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pencil ;  ^  nor  need  it  be  placed  at-  tlie  end  of  the  document, 
it  may  be  at  the  beginning  or  in  the  middle.'  But  it  must 
be  intended  to  be  a  signature,  and  as  such  to  be  a  recogni- 
tion of  the  contract.' 

f  81.  Signlngr  by  Agent.  — The  statute  permits  the  sign- 
ing to  be  done  by  an  agent  duly  authorized,  and  therefore 
provided  one  has  the  necessary  authority  his  signature  will 
bind  his  principal.  But  it  is  held  that  the  agent  must  be 
some  third  person  and  cannot  be  the  other  contracting 
party  .^  If  the  ageat  signs  it  in  his  own  name,  the  other 
party  may  show  that  the  contract  was  really  made  with  the 
principal.'^  In  some  States  the  authority  in  the  case  of 
dealing  with  lands  must  be  in  writing.* 

( c  )  Effect  of  Non^  Complianee . 

{  82.  Contract  Not  Void  Bat  Simply  Unenforceable.—- 
A  contract  of  the  kind  specified  in  this  section  of  the  statute 
of  frauds,  and  not  in  writing,  is  not  void,  for  the  effect  of 
non-compliance  with  its  provisions  is  simply  to  prevent  it 
being  enforced  by  an  action,  or  in  other  words  it  is  incapable 
in  a  judicial  tribunal  of  being  proved  orally.'  In  Leroxix 
V.  Brown^^  the  plaintiff  sued  upon  a  contract  not  to  be  per- 
formed within  the  year,  made  in  France  and  not  reduced  to 
writing.     French  law  does  not  require  writing  in  such  a 


1  Dnury  V.  Toang,6S  Md.  6i8;  42  Am. 
Bep.  S46;  Bennett «.  Bromfelt,  L.  B.  8  O. 
P.  85;  Lacas  v.  Junes,  7  Hare,  419; 
CUuon  9.  llenitt,  14  Johns.  484;  Weston 
V.  Myers,  88  HI.  424. 

sCUson  V.  Bailey,  14  Johns.  484; 
Coddington  v.  Goddard,  16  Gray,  486; 
MoConneU  v.  Brillhart,  17  lU.  861; 
CDonnell  v.  Breher,  86  N.  J.  (L.  )  257; 
James  «.  Patten,  8  Barb.  844.  AliUr 
where  the  statute  oses  the  word  "  sub- 
scifl>ed."  James  v.  Patten,  6  N.  T.  9 ;  65 
Am.  Dec  876;  Champlln  v.  Pazrish,  11 
Paige,  406;  HoGoTem  v.  Fleming,  12 
Daly,288. 


8  Selby  9.  Selby,  8  Mer.  f ;  Lucas  v. 
James,  7  Hare,  419;  Boardman  v.  Spoon- 
er,  18  Allen,  858;  Braleyv.  Kelly,  25 
Minn.  160. 

4  Bent  V.  Cobb,  9  Gray,  897;  Fare- 
brother  V.  Simmons,  6  B.  A  Aid.  888; 
Sharman  v.  Brandt,  L.  B.  6  Q.  B.  720. 

^  Dy leers  v.  Townsend,  24  N.  T.  67,60; 
Sanborn  v.  Flagler,  9  Allen,  p.  477 ;  Will- 
iams V,  Bacon,  2  Gray,  887, 896 ;  Tmeman 
V,  Loder,  11  Ad.  A  S.  689. 

•  SeeiK)«r,  f  169;  Parties. 

'  See  oitfe,  §  76. 

s  12  0.  B.  801. 
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case,  and  by  the  rales  of  private  international  law  the 
validity  of  a  contract,  so  far  as  regards  its  formation,  is 
determined  by  the  law  of  the  place  where  it  is  made,  called 
the  lex  loci  contractus.  The  procedure,  however,  in  trying 
the  rights  of  parties  under  a  contract,  is  governed  by  the 
law  of  the  place  whore  the  action  is  brought,  called  the  lex 
forif  and  the  mode  of  proof  thus  depends  on  the  law  of  the 
country  where  action  is  brought.  If,  therefore,  the  statute 
avoided  contracts  made  in  breach  of  it,  the  plaintiff  could 
have  recovered,  for  his  contract  was  good  in  France  where 
it  was  made,  and  the  lex  loci  corUractus  would  have  been 
applicable.  If,  on  the  other  hand,  the  statute  aflfected  pro- 
cedure only,  the  contract,  though  not  void,  was  incapable 
of  proof  in  the  English  courts.  The  plaintiff  tried  to  show 
that  his  contract  was  void  by  English  law,  in  which  case  he 
would  have  been  successful,  for  there  would  have  been 
nothing  to  hinder  his  proving  first  the  contract,  and  then 
the  French  law  which  made  it  valid.  But  the  Court  of 
Common  Pleas  held  that  the  statute  dealt  with  procedure 
only,  that  the  existence  of  the  contract  was  not  affected  by 
it,  but  that  it  was  rendered  incapable  of  proof  and  the 
plaintiff  therefore  could  not  recover.^ 

The  converse  of  thi^  proposition  is  also  true.     Had  the 
statute  of  frauds  existed  in  France  at  the  time  the  contract 


1  This  case  Is  approved  In  Downer  v. 
Ohesbroagh,  86  Conn.  8U,  and  also  In 
Prltohard  v.  Norton,  106  U.  8. 134,  where 
Mr.  Jastice  Miller  sai^:  **  A  contract 
-valid  by  the  laws  of  the  place  where  it  is 
made,  although  not  in  writing,  will  not 
be  enforced  in  the  courts  of  a  country 
where  the  statute  of  fninds  prevails, 
unless  it  is  put  in  writing.  Leronx  v. 
Brown,  12  C.  B.  801.  But  where  the  law 
of  the  forum  and  that  of  the  place  of  the 
execution  of  the  contract  coincide  it  will 
be  enforced,  although  required  to  be  in 
writing  by  the  law  of  the  place  of  per- 
formance, as  was  the  case  of  Scudder  v. 
Union  Nat  Bank,  91  U.  S.  406,  because 
the  form  of  the  contract  is  regulated  by 

90 


the  law  of  the  place  of  Us  celebration 
and  the  evidence  of  it  by  that  of  the 
forum."  other  courts  have  failed  to 
notice  this  distinction.  Thus  In  Penn- 
sylvania it  was  laid  down  that  a  contract 
made  in  New  Jersey  where  this  statute 
was  in  force  could  not  be  enforced  in 
Pennsylvania  where  no  such  statute 
existed.  Allshoufte  v.  Ramsay,  6  Wheat. 
881.  And  this  ruling  Is  not  without 
support  In  other  ill-considered  cases, 
decided  on  the  mistaken  assumption 
that  the  requirement  of  writing  affects 
the  validity  of  the  contract.  See  Dacosta 
V.  Davis,  24  N.  J.  L.  831 ;  Denny  v,  Will- 
iams, 5  Allen,  1 ;  Low  v.  Andrews.  1 
Story,  88. 
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uras  made,  but  not  in  England,  where  the  suit  was  brought^ 
the  action  would  have  been  sustained  in  England,  thouo;h  it 
could  not  have  been  in  France.^  Therefore  it  was  correctly 
ruled  in  Missouri  (construing  the  words  in  the  17th  section 
of  the  statute  to  mean  that  the  contract  was  void  and  not 
dmply  unenforceable)'  that  if  the  contract  was  valid  in  the 
State  where  it  was  made  it  might  be  sued  on  in  Missouri, 
though  the  statute  of  that  State  declared  that  no  such  con- 
tract as  that  sued  on  <<  shall  be  allowed  to  be  good."  ' 

The  necessity  of  a  writing  may  be  waived  by  the  one 
sought  to  be  bound. ^  An  action  will  not  lie  to  recover 
the  consideration  paid  upon  an  oral  agreement  for  the  pur- 
chase of  lands,  if  the  vendor  is  willing  to  fulfill.^  And  an 
agreement  executed  on  one  part  is  not  within  the  statute.* 

Where  a  party  to  an  agreement  not  in  writing  under  the 
statute  fails  to  execute  it,  the  price  advanced,  or  the  value 
of  articles  delivered  in  part  performance  of  the  contract, 
whether  in  money,  labor,  or  chattels,  may  be  recovered 
back.  In  such  cases,  the  law  raises,  by  implication,  a 
promise  to  pay  advances  made  upon  the  faith  of  the  con- 
tract, and  for  which  no  consideration  has  been  paid.^ 

But  in  several  States  ®  it  is  provided  by  statute  that  such 
contracts  <*  shall  be  void"  and  hence  in  those  States  the 
lack  of  a  writing  would  go  to  the  very  existence  of  the 
contract. 

§83.  Part  Performance. — And  because  a  contract 
which  does  not  fulfill  the  requirements  of  the  statute  is  not 


>  Downer  v,  Cheesebroagh,  86  Conn. 
t9;4  Am.  Bep.  29;  Scaddor  v.  Union  Nat. 
Bk.,91  U.S.  400. 

t  8ee|>o*<,§  90. 

s  Uooghtallng  v.  Ball,  20  Mo.  563. 

*  Monty oroeiy  v,  BdwardB,  46  Vt  151 ; 
14  Am.  Bep.  618;  Westfall  v.  Parsons,  16 
Barb.  645. 

*  Gal  way  V.  Shields,  66  Mo.  818;  27 
Am.  Bep.  851 ;  Ooaghlln  v.  Knowles,  7 
Met.  57;  89  Am.  Dec  759. 

*  Moyes  v.  Moor,  1  Boot,  142;  Ctait- 


tlngton  V.  Fowler,  2  Boot,  887 ;  Cone  v. 
Tracy,  1  Boot,  479;  Bogers  v.  Tracy,  1 
Boot,  283 ;  Watrous  v.  Chalker,  7  Conn. 
224 ;  Pinney  v.  Pinney,2  Boot,  191 ;  Wash- 
barn  v.  Dosch,  68  Wis.  486 ;  60  Am.  Bep. 
873;  Baggcitv.  Ca8on,26Mo.221;  Frazer 
V.  Gates,  118  111.  99;  McCue  v.  Smith,  9  ' 
Minn.  852;  86  Am.  Dec.  100. 

'  Smith  V,  Smith,  28  N.  J.  (L.)  208;  ?» 
Am.  Dec  49. 

*  Alabama,  Calif omia,  Michigan.  Ne> 
Tada,  New  York,  Oregon  and  Widoonsin 
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void  9  bat  merely  anenforoeable.  Courts  of  Equity  in  some 
cases  will  enforce  such  contracts,  and  will  dispense  with 
the  evidence  required  by  the  statute  where  one  of  the  par- 
ties has,  under  certain  conditions,  performed  his  part  of 
the  contract.^ 

5. 

THE   STATUTE  OF  FRAUDS,    17tH  SECTION. 

§  84.  Introdnctory. —  By  the  seventeenth  section  of 
the  English  statute,  <*  No  contract  for  the  sale  of  any 
goods,  wares,  or  merchandise,  for  the  price  of  ten  pounds 
sterling,  or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the 
bargain  or  in  part  payment,  or  some  note  or  memorandum 
in  writing  of  the  same  bargain  be  made  and  signed  by  the 
parties  to  be  charged  or  their  agents  thereunto  authorized." 

The  same  questions  arise  here  as  under  the  fourth  section, 
viz.:  (a)  The  kinds  of  contracts  included  in  it;  (b)  the 
form  required  by  the  statute;  (c)  the  effect  of  non- 
compliance with  its  provisions.  In  regard  to  (b)  the  form 
required  where  in  the  absence  of  a  part  acceptance  and 
receipt  or  a  part  payment,  a  note  or  memorandum  is 
necessary,  the  rules  already  stated  as  applicable  to  con- 
tracts under  the  fourth  section  apply  also  to  contracts  under 
the  seventeenth  section.  And  as  to  the  other  questions,  the 
subject  belonging  more  properly  to  a  work  on  the  law  of 
Sales  than  to  a  work  on  Contracts,  it  will  be  sufficient  to 
state  briefly  the  general  principles  which  apply. 

(a)    What  Gontracts  are  Within  the  Statute. 

§  85.  <<€k>ods.  Wares  and  Merchandise.'' — In  England 

it  is  held  that  these  words  in  the  statute  include  only 
corporeal  personal  property,  and  therefore  have  no  appln 

1  See  pottt  §  473;  Specific  Ferfonnittoe. 
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cation  to  contracts  for  the  sale  of  shares  of  stock,  accoants, 
choses  in  action  and  the  like.^  But  in  the  United  States 
this  phrase  embraces  all  objects  of  traffic  and  commerce 
in  movable  articles'  and  bonds,  stocks  and  promissory 
notes  are  within  the  statute.'  And  contracts  for  the  prod- 
uce or  fruits  of  the  soil  are  within  this  section  of  the 
statute,  where  they  are  fmctua  indusirialea  or,  being /ruo- 
iHs  naluraleSf  are  not  to  pass  until  severed  from  the  soil. 
These  as  we  have  seen  are  not  an  *<  interest  in  land  "with- 
in the  fourth  section,  and  are  therefore,  as  chattels,  within 
this  section.^ 

It  was  the  English  law,  until  altered  by  another  stat- 
ute, that  the  statute  did  not  apply  to  executory  contracts 
of  sale,  t.  6.,  agreements  for  the  future  delivery  of  goods, 
but  was  restricted  to  executed  contracts,  t.  e.,  those  in 
which  the  title  passed  at  once  or  in  which  an  immediate 
performance  was  intended.  But  the  American  courts  have 
uniformly  held  that  both  executory  and  executed  contracts 
of  sale  are  within  the  statute.^  And  the  statute  applies  to 
all  forms  of  sale,  to  auction  sales  as  well  as  private 
sales/ 

§  86.  Contracts  for  TBopk  and  Labor.  —  A  contract 
for  work  and  labor  is  not  within  the  statute ;  ^  but  where 
one  agrees  to  manufacture  an  article  for  another  the  courts 
have  found  it  hard  to  determine  whether  the  contract  is 
for  work,  labor  and  material,  or  for  goods,  wares  and 
merchandise,  and  three  different  doctrines  are  held  at  the 
present  time. 

1  Humble  v.  MltoheU,  11  Ad.  A  KU-  A  Pr.,  §  2886.   Aa  to  "  llxtures,"  see 

MB.  Tledeman  Sales,  §  69. 

f  Tlsdale  v,  Harris,  90  Pick.  fl.  »  Tledeman  Sales,  §  «6. 

s  TIsdale  v.  Harris,  mpra;  Botadmuk  *  Id, 

••  Oatter,   128    Mass.    888;  Goooh  v,  '  Phlpps  v,  HcFarlane,  3  Minn.  lOB; 

Holmes,  41  Me.  628;  Oalrln  «.  Williams,  74  Am.  Dec  743;  Turner  v.  Mason.  66 

S  H.  A  J.  88;  6  Am.  Deo.  417;  Southern  Mich.  062;  Grafton  v.  Armitage,  8  O.  B. 

las.  Go.  V.  Cole,  4  Fla.  859;  North  v.  886;  PrescoU  v,  Locke,  61  N.  H.  94;  12 

Forrest,  IS  Conn.  400.  Am.  Bep.  66. 


*  See  «Mte,  §  78;  Lawson  Bights,  Bem. 
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(a)  la  New  York  and  Maryland  an  agreement  for  the 
sale  of  any  commodity  not  in  existence  at  the  time,  bat 
ivbich  the  vendor  is  to  manafacture  or  put  ia  a  condition  to 
be  delivered  (such  as  flour  from  wheat  not  yet  ground,  or 
nails  to  be  made  from  iron  in  the  yeudor's  bands),  is  not 
a  contract  of  sale  within  the  statute.^ 

(b)  In  Massachusetts,  and  so  large  a  number  of  other 
States,  that  it  is  stated  by  a  writer  on  Sales  to  be  the 
'<  prevalent  American  doctrine,"  a  contract  for  the  sale  of 
articles  then  existing,  or  such  as  the  vendor  in  the  ordinary 
course  of  his  business  manufactures  or  procures  for  the 
general  market,  whether  on  hand  at  the  time  or  not,  is  a 
contract  for  the  sale  of  goods,  to  which  the  statute  ap- 
plies. But,  if  the  goods  are  to  be  manufactured  specially 
for  the  purchaser,  and  upon  his  special  order,  and  not 
for  the  general  market,  the  contract  ia  not  within  the 
statute.^ 

(c)  The  modern  English  doctrine  dates  from  Lee  v. 
&n[^n,^  decided  in  1861.  In  this  case  the  action  was  on 
an  oral  contract  for  the  manufacture  by  a  dentist  of  a  set 
of  false  teeth,  and  the  defease  was  that  it  was  within  the 
statute  of  frauds  and  therefore  unenforceable  because  not 
in  writing.  The  plaintiff  argued  that  it  was  a  contract  for 
work,  labor  and  skill,  and  though  some  materials  were 
furnished,  they  were  unimportant  and  secondary.  But 
the  court  held  that  it  was  a  contract  for  the  sale  of  goods, 
wares  and  merchandise  and  within  the  statute.  The  test 
adopted  by  the  court  was,  does  the  contract  remit  in  the 
sale  of  a  chattel?  if  so  it  is  within  the  statute.     And  the  rule 


1  Orookshank  v.  Barrell,  18  Johns. 
08;  9  Am.  Doc.  187;  Bewail  v.  Fitch,  8 
Cow.  SU;  Robertson  v.  Vaaj^hn,  6  Sand. 
1;  Downs  V.  Boss,  28  Wend.  270;  Eich- 
elbeiger  v.  McCaaley,  6  Har.  A  J.  213; 
0  Am.  Dec.  514;  Parsons  v.  Goacks,  48 
N.  y.  17;  Deal  v.  Maxwell,  61  N.  Y.  652. 
See  Goddard  v.  Benney,  115  Mass.  450; 
15  Am.  Bep.  115. 
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9  Goddard  v.  Benney,  115  Mass.  450; 
15  Am.  Bep.  115;  Spencer  v.  Cone,  1 
Mete  283;  Mixer  v.  Howarth,  21  Pick. 
206;  82  Am.  Dec.  256;  Lamb  v.  Crafts,  IS 
Mete.  353.  See  Tiedeman  Sales,  §  6& 
Bd wards  v.  Grand  Tmnk  B.  Co.,  54  Me. 
105;  Sawyer  v.  Ware,  86  Ala.  675;  New- 
man V,  Morris,  4  H.  A  MoH.  42L 

«  1  B.  ft  S.  372. 
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in  JLee  v.  Ghriffin^  has  been  adopted  in  a  few  cases  in  this 
country.^ 

It  is  difficult  to  see  the  force  of  the  distinction  made  in 
what  we  may  call  the  New  York  and  the  Massachusetts 
doctrines.  Why  is  it  any  less  a  sale  because  what  is  con- 
tracted for  is  not  at  the  time  in  a  condition  to  deliver, 
and  why  should  it  matter  whether  or  not  the  thing  ordered 
is  or  is  not  specially  manufactured  or  something  which  the 
manufacturer  is  in  the  habit  of  making  for  the  general 
public?  Is  not  the  real  test  after  all,  what  is  the  subject 
matter  of  the  contract?  If  it  is  a  sale  then  it  should  be  a 
**  sale"  within  the  statute ;  if  it  is  an  employment  to  work 
and  labor  then  it  is  a  contract  for  work  and  labor.  And  the 
intention  is  shown  by  simply  considering  what  it  is  that 
the  party  intends  to  pay  for.  If  I  order  a  suit  of  clothes 
from  a  tailor,  I  do  not  intend  to  pay  the  tailor  for  his 
cloth  and  his  labor  in  cutting  out  and  making  the  garment ; 
I  intend  to  pay  him  for  a  suit  of  clothes  and  nothing  else. 
And  when  my  intention  is  to  pay  for  the  completed  thing, 
it  makes  no  difference  that  the  labor  is  worth  more  than 
the  materials.  <<The  relative  value  of  the  labor  and  of 
the  materials  on  which  it  is  bestowed  cannot  be  the  test  of 
what  is  the  cause  of  action.  If  Benvenuto  Cellini  had  con- 
tracted to  execute  a  work  of  art  for  another,  much  as  the 
value  of  the  skill  might  exceed  that  of  the  materials,  the  con- 
tract would  have  been  none  the  less  for  the  sale  of  a  chattel.'' 
On  the  other  hand  if  the  materials  are  mine  it  is  clear  that 
it  is  net  a  sale.  I  take  a  piece  of  my  own  cloth  to  a  tailor 
to  have  a  garment  made  from  it ;  here  I  intend  to  pay  him 
for  his  work  in  making  the  garment;  the  contract  cannot 
by  any  possibility  be  said  to  result  in  the  sale  of  a  chattel. 
Or  I  give  a  printer  a  manuscript  to  set  up  and  print  a  book 
for  me.  Here  the  printer  is  to  use  his  types,  and  print 
the  book  on  paper  to  be  supplied  by  him.     Or  I  order  an 

1  Preaootl  v,  Locke,  51 K.  H.  M;  Biooka  v.  Sanborn,  21  Minn.  40S. 
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attorney  to  draw  me  up  a  deed»  he  sapplies  the  paper,  pen 
and  ink.  But  in  neither  case  does  the  matter  result  in  the 
sale  of  a  ohattel.  I  do  not  buy  a  printed  book  from  the 
printer  or  a  deed  from  the  attorney.  I  pay  them  both  for 
their  services,  and  for  the  materials  in  addition  if  they  are 
not  impliedly  included  in  the  price  for  the  service  as  in 
the  case  of  the  deed.  The  rule  in  Lee  y.  Oriffin  is  simple, 
logical  and  easy  of  application  and  deserves  a  more  extended 
recognition  by  the  courts. 

§  87.  Talile.  —  Nearly  all  the  States  which  have  adopted 
this  section  follow  the  fifty  dollars  of  the  English  statute, 
though  in  Maine,  New  Jersey,  Missouri  and  Arkansas  the 
limit  is  thirty  dollars,  in  New  Hampshire  thirty-three  dol- 
lars, in  Vermont  forty  dollars,  in  California  and  Idaho  two 
hundred  dollars,  and  in  Florida  and  Iowa  there  is  no  limit 
of  value  at  all.^  Where  several  articles  are  purchased  at 
one  time  then  if  the  combined  value  is  over  the  statutoty 
limit,  the  contract  is  within  the  statute  although  the  value 
of  no  one  article  reached  the  statutory  limit.^  But  if  the 
purchase  of  each  article  was  a  separate  transaction  then 
the  contract  is  not  within  the  statute,  unless  the  value  of 
that  article  reached  the  statutory  limit  .^ 


(  b )  Form  Required  by  the  Statute. 

§  88.  Acceptance  and  Receipt. —  The  statute  excepts 
cases  from  its  operation  where  *^  the  buyer  shall  accept 
part  of  the  goods  so  sold  and  actually  receive  the  same.'' 
The  rule  is  that  acceptance  or  receipt  requires  a  delivery 
of  and  taking  the  possession  as  a  matter  of  fact,  to  be  de- 
cided by  the  court  or  jury  upon  the  circumstances.  <<  In 
order  to  satisfy  the  statute,  there  must  be  a  delivery  of  the 
goods  by  the  vendor  with  an  intention  of  vesting  the  right 


1  StlmBon  Am.  Stat.  Law»  402. 
s  Baldey  ir.  Parker.  2  B.  A  a  87. 
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of  possession  in  the  vendee,  and  there  mast  be  an  actual 
acceptance  by  the  latter  with  the  intention  of  taking  the 
possession  as  owner."  ^  Delivery  alone,  without  accept- 
ance and  receipt,  is  not  enough ; '  nor  is  receipt  and  ac- 
ceptance, if  the  vendor  did  not  intend  to  deliver  the  goods. 
Both  parties  must  concur  in  the  acts.^ 

Acceptance  and  receipt  are  not  synonymous,  the  former 
being  a  mental  operation  through  which  the  party  deter- 
mines to  assume  proprietorship  over  the  goods,  while  the 
latter  is  the  taking  possession  of  them  either  by  the  party 
or  his  agent/  There  may  be  an  acceptance  without  a  re- 
ceipt, as  where  the  goods  have  been  selected  and  approved 
by  the  buyer,  but  remain  in  the  possession  of  the  seller ; 
and  there  may  be  a  receipt  without  an  acceptance,  as  where 
the  goods  are  taken  into  his  possession  by  the  buyer  for 
the  purpose  of  examining  them  before  he  accepts  them.^ 
But  it  is  well  settled  that  both  acceptance  and  receipt  is 
essential  to  take  the  case  out  of  the  statute.^  The  receipt 
and  acceptance  need  not  be  contemporaneous  with  the  con- 
tract, but  may  be  subsequently  made  ;  ^  nor  need  they  be 
concurrent  with  each  other, —  either  may  precede  the 
other.® 

1  PhlllSps  V.  BIstoUl,  2  B.  A  0.617;  Olarke  «.  Tacker,  2  Sand.  167;  Baker  «. 
Snow  V,  Warner,  10  Met.  132;  43  Am.  Onyler,  12  Barb.  667;  Yoang  v.  Blais- 
Deo.  417;  Dean  «.  Tallman,  106  Mass,  dell,  60  Me.  274 ;  Matttaiessen,  eta,  Go.  v. 
44S;  HonghtaUng  v.  BaU,  10  Mo.  84;  59  MoMahon,  88  N.  J.  (L.)  536. 

Am.  Deo.  331 ;  Hewes  v.  Jordan,  30  Md.  «  Tiedeman  Sales,  §  66. 

472;  17  Am.  Rep.  678;  Atwood  v.  Lacas,  >  Tiedeman  Sales,  §  66. 

81  Me.  508;  89  Am.  Dec  718;  Boardman  •  Id. 

V.  Bpooner,  13  Allen,  868;  90  Am.  Deo.  '  Bnshtr.  Holmes,  58  Me.  417;  Bont- 

196;  Jones  v.  Bank,  29  Md.  £87;  96  Am.  well  v.  O'Keefe,  82  Barb.  484;  McKnlght 

Dea  538;    Lay  v.  Kevllle,  26  Oal*  545;  v.  Dnnlop,  6  N.  Y.  537;  65  Am.   Dec. 

Hill  V.  McDonald,  17  Wis.  97.  870;  Dayis   v,  Eastman,  1    Alien,  422; 

2  Maxwell  v.  Brown,  80  Me.  96;  68  Marsh  v.  Hyde,  8  Gray,  331;  Rickey  v. 
Am.  Dec  606;  Yonng  v.  Blaladell,  69  Ten  Brook,  63  Mo.  563;  GauU  v.  Brown, 
Me.  276;  Harteyv.  St.Lonts,eto.,A88n.,  48  K.  H.  183;  2  Am.  Rep.  210;  Mc- 
39  Mo.  211;  Caolkina  v,  Hellman,  47  N.  Oarthy  v.  Nash,  14  Minn.  127;  Richard- 
T.  449;  7  Am.  Rep.  461;  Shepherd  v.  son  «.  Squires,  87  Vt.  640;  Amson  v* 
Preasey,  88  K.  H.  49;  Knight  «.  Blann,  Dveber,85  Wis.  616. 

118  Mass.  146;  Scottenv.SnUer,  87  Mich.  •  Oarlield  v,    Paris,  96   U.    S.    686; 

525;  Grey  tr.  Oary,  9  Daly,  868.  Pinkham  v.  Mattox,  63  N.  H.  604 ;  Knight 

s  Smith  V.  Hndson,  6  Best  AS.   481 ;  v,  Mann,  118  Mass.  143* 
Brewster  v.  Taylor,  7  Jonea  A  S.  189; 
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If  the  buyer  refuse  to  receive  the  goods,  he  cannot  be 
held  on  his  oral  contract  for  purchase,  and  bis  reasons  for 
refusing  are  not  material.^  The  statute,  of  course,  does  not 
require  a  delivery  of  goods  sold,  where  the  contract  is  in 
writing,  or  there  is  a  statutory  memorandum  of  it,'  or  where 
the  purchase-money,  or  part  of  ijb,  is  paid.^ 

§  89.  «  Earnest  or  Part  Pajrment.'' — The  statute  also 
excepts  from  its  operation  the^  cases  in  which  **  the  buyer 
shall  give  something  in  earnest  to  bind  the  bargain,  or  in 
part  payment.''  The  word  ** earnest"  as  used  in  the 
statute  has  not  received  much  attention  from  the  courts. 
The  meaning  intended  by  the  framers  of  the  statute  was 
probably  the  giving  to  the  vendor  a  nominal  sum,  not  a 
part  of  the  price,  as  a  token  that  the  parties  were  in  earnest 
or  had  made  up  their  minds.^  But  this  method  of  binding 
the  bargain  has  been  rarely  used,  and  in  Massachusetts  the 
word  is  held  to  mean  a  part  payment  of  the  price. '^ 

The  part  payment  must  be  something  of  value,  though  it 
need  not  be  money.*  A  promise  to  pay  to  the  seller's 
creditor,  accepted  by  the  latter,  who  thereupon  discharges 
the  seller,  is  a  part  payment  within  the  statute.^  But  a 
mere  promise  to  pay/  or  a  tender  of  payment  not  accepted 
is  not  sufficient.* 

In  most  of  the  States  the  part  payment  may  be  made  at 
any  time  before  the  action  is  brought.^®  But  in  New  York 
a  part  payment  will  not  take  a  contract  out  of  the  statute, 
unless  the  part  payment  is  made  at  the  time  of  making  the 


1  Philltps  V.  Btstoin,  2  Bam.  A  O.  611 ; 
Tomkinson  v.  Stalght.  17  Oom.  B.  097; 
Nicholson  «.  Bower,  1  £1.  &  E.  172; 
ICnlght  V.  Mann,  118  Mass.  146;  Hewes 
V.  Jordan,  39  Md.  480;  17  Am.  Rep.  578. 

8  See  ante,  §  77. 

3  Pierce  v.  Qlbson,  2  Ind.  408;  see 
post,  §  89. 

«  Rap.  3i  L.  Law  Diet.  428. 

>  Howe  V.  Hayward,  108  Mass.  64. 

«  Oombs  V,  Baleman,  10  Barb.  573; 
Hunter  v.  Wetzell,  17  Man,  135,  White 
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V,    Di%w,   66   How.    Pr.    67;    Dow    v. 
Worthen,  37  Vt.  108^ 

7  OotterlU  V.  Stevens,  10  Wis.  422; 
Tiedeman  Sales,  §  71. 

•  Artcher  v.  Zeh.  6  Hill,  206. 

•  Edgerton  «.  Hedge,  41  Vt.  676; 
Walrath  v.  Ingles,  64  Barb.  266;  Hicks 
V.  Oleveland,  48  K.  T.  84. 

10  Thompson  v.  Alger,  12  Meta  485; 
Dayla  v.  Moore,  13  Me.  424;  Gaalt  v. 
Brown,  48  N.  H.  180. 
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contract.^  If  it  is  made  subsequently,  it  must  be  made  and 
received  for  the  express  purpose  of  fulfilling  the  statute, 
or  when  made,  the  parties  must  substantially  restate  and 
reaffirm  the  terms  of  the  contract.^ 

(c)  Effect  of  Non-compliance. 

§  90.  Under  this  Section  Contract  Void.  — The  words 
of  the  seventeenth  section  are  not  as  in  the  fourth  section 
that  <*  no  action  shall  be  brought  "  on  the  agreement,  but 
that  it  **  shall  not  be  allowed  to  be  good."  In  England  the 
weight  of  recent  opinion  is  in  favor  of  holding  that,  notwith- 
standing the  difference  of  language,  the  seventeenth  section 
like  the  four  th  ®  is  only  a  law  of  procedure  and  the  con- 
tract is  not  void,  but  only  unenforceable.^  In  Missouri  it 
has  been  expressly  held  that  the  words  of  the  seventeenth 
section,  unlike  the  fourth,  relate  to  the  existence  of  the 
contract,"  and  that  the  agreement  is  void  and  not  simply 
voidable  seems  to  be  the  American  rule.® 


1  AI118  9.  Reed,  45  N.  T.  14S;  Blesell  v. 
Baleom,  40  Barb.  9&  Reversed  In  part 
InSdM.T.  21S. 

s  nunter  v.  Wetsell,  57  N.  Y.  875;  16 
Abl  Rep.  506;  84  N.  T.549;  88  Am.  Rep. 
544. 

*  See  flute,  §  82. 

«  Pollock  Oont.  4th  Bd..  p.  606.  In 
Lennox  v.  Brown,  IS  O.  B.  809  (ante, 
f  82),  It  WEB  aeanmed  by  the  court  that 
the  worda  of  section  seventeen,  unlike 
those  of  section  four,  go  to  the  exist- 
enoe  of  the  contract.  Bat  It  has  been 
intimated  by  Brett,  L.  J.,  In  Britain  v, 
Roeslter,  11  Q.  B.  Div.  128,  and  by  Lord 
Blackbom  In  the  recent  case  of  liaddi- 
son  V.  Alderson,  8  App.  Gas.  479,  that 
there  Is  no  difference  In  the  effect  of 


the  two  sections.  In  Bailey  v.  Sweeting, 
1  B.  A  fl.  272,  a  letter  admitting  a  par- 
chase  of  goods  was  held  to  l>e  a  sufficient 
memorandnm  to  satisfy  the  statate, 
which  most  mean  that  the  reqairements 
of  the  statate  do  not  affect  the  validity 
of  the  contract  bat  only  the  proof  of  it: 
for  if  the  statate  avoided  a  contract 
which  did  not  satisfy  its  terms,  a  sub- 
seqaent  note  or  memorandnm  of  a  void 
transaction  woald  be  of  no  effect.  Bat 
there  Is  no  direct  decision  on  this  point 
in  England.   Anson  Contr.  67. 

•  Hoaghtallng  v.  Ball,  20  Mo.  668. 

«  Alderton  v.  Bnchos,  8  Mich.  822; 
Head  V.  Goodwin,  87  Me.  181;  Daniel 
V.  Ftaser,  40  Miss.  607. 
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CHAPTER  IV, 

THE  CONSIDERATION. 

Sbctiox  91.  Every  simple  contract  requires  a  consideration. 
92.  What  Is  a  consideration. 
98.  Adaqnacy  of  consideration. 
9i.  In  equity. 

95.  Need  not  be  money  or  money  valae. 

96.  Promise  for  a  promise. 

97.  Matuallty  required. 

98.  Promise  may  be  conditional. 

99.  Waiver  of  legal  rights  —  Forbearance  to  sue. 

100.  Moral  obligation. 

101.  Consideration  must  not  be  Impossible. 

102.  Norvagne. 

103.  Promise  to  do  what  party  bound  to  do. 

104.  Payment  of  part  of  debt. 

105.  Compositions  with  creditors. 

106.  Consideration  must  be  legal. 

107.  Consideration  Is  executory  or  executed. 

108.  Past  couFlderatlon. 

109.  Consideration  obtained  by  fraud. 

110.  Failure  of  consideration. 

§  91.  Every  Simple  Contract  Requires  a  Considera- 
tion. —  To  the  validity  of  every  simple  contract  a  consid- 
eration is  necessary,  and  it  makes  no  difference  that  the 
contract  is  in  writing  and  not  merely  by  word  of  mouth .^ 
In  an  early  case  in  England^  Chief  Justice  Mansfield  had 
intimated  that,  among  merchants,  a  promise  put  in  writing 
was  binding  without  a  consideration,  the  view  being  that 

1  Crawford's  Appeal,  61  Pa.  St.  02;  18  Am.  Dec  86;  BeTerleysv.  Holmes,  4 

100  Am.   Dec.  609;  Cook  v.  Bradley,  7  Munf.  96;  Clark  «.  Small,  6  Teri;.  418; 

Oonn.  67;  18  Am.  Deo.  79;  People  «.  Boper  v.  Stone,  Cooke,  497;  Perrine  v. 

Shall,  9  Cow.  778;  Burnett  v.  Bisco,  4  Oheeseman,  11  N.  J.  (!«.)  174;  19  Am. 

Johns.  286;    Thaeher   v.  Dinemore,  6  Dea888;  Hosby  v.  Leeds,  8  Call.  489. 
Mass.  801 ;  Brown  v.  Adams,  1  Stew.  61 ;  >  Pillans  v.  Van  MIerop,  8  Bnrr.  1668. 
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the  presence  of  consideration  was  one  mode  only  for  sup- 
plying evidence  of  the  intention  of  the  parties  to  form  a 
contract,  and  that  if  the  terms  of  the  contract  were  re-  •;*.'*• 
duced  to  writing  either  by  commercial  custom  or  statutpcy  :/•/-' 
enactment  such  evidence  was  sufficient  without  consldeck-v  - 
tion.  But  this  view  of  the  law  was  declared  to  jbe*^incoVl*ect 
in  the  leading  case  of  Bann  v.  Hughes ^^d^cidpd  in  1765. 
In  this  case  an  administratrix  had  pifqmi^'d  m  writing  to 
answer  damages  out  of  her  owi;^  estj^td  -  There  was  no  con- 
sideration for  the  promise*  but:  it  llras  contended  that  the 
writing  required  by  the  statute  of  frauds'  rendered  a 
consideration  unnecessary.  But  the  highest  tribunal  in 
England  said:  ^*  It  is  undoubtedly  true  that  every  man  is, 
by  the  law  of  nature,  bound  to  fulfill  his  engagements.  It 
is  equally  true  that  the  law  of  this  country  supplies  no 
means  nor  affoi^ds  any  remedy  to  compel  the  performance  of 
an  agreement  made  without  sufficient  consideration.  Such 
agreement  is  *  nudum  pactum  ex  quo  non  oritur  actio;' 
and  whatever  may  be  the  sense  of  this  maxim  in  the  civil 
law,  it  is  in  the  last  sense  only  that  it  is  to  be  understood 
in  our  law.  •  •  •  All  contracts  are  by  the  laws  of  En- 
gland distinguished  into  agreements  by  specialty  and  agree- 
ments by  parol ;  nor  is  there  any  such  third  class  as  some 
of  the  counsel  have  endeavored  to  maintain,  as  contracts  in 
writing.  If  they  be  merely  written  and  not  specialties^ 
they  are  parol  and  a  consideration  must  be  proved.** 

No  principle  is  better  settled  in  the  courts  of  the  United 
States  than  the  principle  thus  laid  down  in  Bann  v.  Hughes. 
TI|erefore  a  promise  made  without  a  consideration  is  a 
gratuitous  promise  and  not  binding  on  the  promisor,^  and  it 

1  7  T.  B.  890.  U8;  25  Am.  Dec.  79;  Smith  v.  Bankin,  4 

t  See  ante,  §  70.  Terg.  1 ;  26  Am.  Deo.  218;  Jones  v.  Hollt* 

s  Mills  Co.  Bk.  V.  Perry,  72  la.  10;  day,  11  Tox.  412;  62  Am.  Dec.  487;  WU- 

2  Am.  St.  Bep.  228;  BoUes  v,  Conll,  12  son  v.  Baptist  See.,  10  Barb.  808;  Bead  v. 

Minn.  113;Mlcliaad  v.  Lagarde,  4  Minn.  Vanarsdale,  2  Leigh,  067;  Ashe  v.  De 

48;  Pomeroy  v.  SladC;  16  Vt.  220;  White-  Bosset,  8  Jones,  240;  Blchardson  v,  Wlll- 

hUl  9.  Wilson,  8  Penr.  A  W.  405;  24  lams, 49  Me.  fi58. 

Am.  Deo.  8S6;  Carson  v.  Clark,  1  Scam. 
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makes  no  difference  that  the  party  to  whom  it  was  made  has 
sustained  damage  by  relying  upon  it.^  The  consideration  for 
a  written  contract  need  not  appear  upon  its  face,  but  may  be 
•  */  .•/  prAyed  by  parol,  or  inferred  from  the  terms  of  the  agreement.^ 
••'Without  being  exceptions  to  the  rule,  there  are  three 
cases**i4  Vhip^  a  consideration  is  not  required:  (1)  Con- 
tracts dhder/^daU  But  these  as  we  have  seen  are  not 
simple  bat  foriHal*  c^tracts.^  (2)  Bills  of  exchange  and 
promissory  notes  a#^*.a6  apparent  but  not  a  real  exception 
to  the  rule.  Here  conSidiriition  is  presumed  to  exist  and 
need  not  be  proved  by  tlie  -plaintiff,  and  the  burden  of 
proof  rests  on  the  party  disputing  the  validity  of  the  con- 
tract. If,  however,  he  can  show  that,  as  between  himself 
and  the  party  suing,  no  consideration  was  given  for  the 
making  or  indorsement  of  the  bill  or  note,  the  promise 
fails,  as  it  would  do  in  any  other  case  of  simple  contract 
under  like  circumstances.^  (3)  In  several  States^  by 
statute  a  written  instrument  is  presumed  to  be  founded  on 
a  consideration,  thus  placing  all  writings  on  a  level  with 
negotiable  instruments. 


§  92.  What  is  a  Consideration.  —  A  consideration  which 
will  support  a  simple  contract  is,  some  rights  interest ,  profit, 
or  benefit  accruing  to  one  party ^  or  some  forbearance^  detri- 
ment, loss,  or  responsibility  given,  suffered,  or  undertaken  by 
the  other.* ^  *    It  is  not  necessary  that  a  benefit  should 


I  As  where  A  and  B  were  Joint  owners 
of  a  vessel,  and  A  Tolantarlly  undertook 
to  get  her  Insured,  bat  neglected  so  to 
do,  and  the  vessel  was  lost,  it  was  held 
that  B  coald  not  sastain  an  action 
against  A  for  breach  of  promise. 
Thome  v,  Deas.  4  Johns.  84. 

8  Attix  «.  Pelan,  5  Iowa,  836;  Tingley 
V.  Cutler,  7  Conn.  291 ;  Mouton  v.  Noble, 
1  La.  Ann.  192;  Cummings  v.  Dennett,  26 
Me.  397;  Patchin  v.  Swift,  21  Vt.  202; 
Thompson  v.  Blanchard,  8  N.  Y.  836. 

s  See  ante,  §  61. 

*  Conine  v.  R.  R.  Co.,  8  Houst.  288;  89 
Am.  Dec.  230. 
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B  California,  Iowa,  Indiana,  Kansas, 
Kentucky  and  MissoorL 

*  Hammond  v.  Hussey,  51  N.  H.  40; 
12  Am.  Rep.  41;  Weld  v.  Nichols,  17 
Pick.  688;  Smacker  v.  Lawrence,  21  IlL 
267;  Weston  v.  Hight,  18  Me.  281 ;  Leach 
V,  Keach,  7  la.  282;  Devecmon  v. 
Shaw,  69  Md.  109;  9  Am.  St.  Rep.  432; 
Fisher  o.  Bartlett,  8  Me.  122;  22  Am. 
Deo.  225;  Hind  «.  Holdship,  2  Watts, 
104;  20  Am.  Dec  107;  Chick  v.  Trevett, 
20  Me.  462;  87  Am.  Dec  68;  Reddick  «. 
Jones,  6  Ired.  107 ;  44  Am.  Dec  68;  Holt 
V.  Robinson,  21  Ala.  106;  56  Am.  Dec 
240;  Tompkins  v.  Phillips,  12  6a.  52; 
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accme  to  the  person  making  the  promise;  it  is  suf- 
ficient that  something  valuable  flows  from  the  person  to 
whom  it  is  made,  or  that  he  suffers  some  prejudice  or  incon- 
▼enience,  and  that  the  promise  is  the  inducement  to  the 
transaction.^  In  England  the  consideration  must  move 
from  the  plaintifi*,  and  a  third  party  has  no  right  to  sue 
upon  a  contract  because  he  has  an  interest  in  its  perform- 
ance.^ But  the  prevailing  rule  in  this  country'  is  that  if  one 
person,  for  a  valid  consideration,  makes  a  parol  promise  to 
another  for  the  benefit  of  a  third  person,  the  third  person 
may  maintain  an  action  on  the  promise.^ 


Molynenz  «.  Collier,  17  Oa.  46;  Doyle 
V.  Kiuipp,  4  UL  834;  Warren  «.  Whit- 
ney, 24  Me.  061;  41  Am.  Deo.  406;  Doyle 
V.  Dixon,  97  Mass.  906;  OS  Am.  Dec  80; 
Bank  of  Hanover  v.  Brldgers,  98  N.  O. 
67;  8  Am.   St.  Sep.  817;  Alattama,  etc, 
B.  B.  Co.  9.  R.   B.   Co.,  84   Ala.  670;  0 
Am.  St  Rep.  401;  Dlckerson  v.  Bipley 
Co.,  6  Ind.  128;  63  Am.  Dec.  873;  Cobb 
V.  Cowdery,  40  VL  25;  94  Am.  Dec.  870. 
In  strictness  consideration  Is  of  two 
kinds,  Tiz.:    good  and  voteofrle.    Good 
consideration  is  that  of  blood  or  nat- 
nral  affection,  as  where  a  man  makes  a 
gnmt  to  a  near  relation,  being  founded 
on  motiyes  of  dnty  or  generosity  2  Bla. 
Com.  297.    A  promise   founded   on  a 
"good"  consideration  Is  a  gratuitous 
one.   Keefer  v.  Grayson,  76  Va.  617;  44 
Am.  Bep.  171 ;  Kennedy  v.  Ware,  1  Pa. 
St.  446;  44  Am.  Dec  146;  Eirkpatriok  v. 
Taylor,  48  IlL  207;  Priester  «.  Priester, 
Bich.  £q.  Oas.  26;   18  Am.  Dec  191; 
HoUey  V.  Adams,  16  yt.306;  48  Am. 
Dec  606.    Deeds  made  upon  good  con- 
sidention  only  are  considered  as  merely 
voluntary;  and  although   they  may  be 
vaUd  at  law  between  the  parties,  are 
not  aided  in  equity;  and  they  are  lia- 
ble to  be  held  Yoid  as  against  creditors 
and   purchasers    for   Yalue.     Lawson 
Blgbts,  Bem.  A  Pr.,  §  2248.    A  valuable 
consideration  Is  the  consideration  de- 
fined above.     Practically   the   verbal 
distinction  Is  not  recognised  and  when 
the  courts  speak  of  a  contract  being 
founded  on  a  "  good "  consideration, 
they  mean  a  "  valuable  "  one.    3Iarriage 


Is  a  valuable  consideration.  Ohlchester 
V.  Vass,  1  Munt  98;  4  Am.  Dec  631; 
Dugan  V.  Gittings,  3  Gill,  188;  43  Am. 
Dec  806;  Willard  v.  Stone,  7  Cow.  22; 
17  Am.  Dec  496;  Bockafellow  v.  New- 
comb,  67  IlL  191 ;  Magnlao  v,  Thompson, 
7  Pet.  398;  Wright  r.  Wright,  64  N.  Y. 
440;  Peck  v,  Vondemark,  99  N.  T.  85; 
Frank's  Appeal,  69  Pa.  St.  194;  Wood 
V.  Jackson,  8  Wend.  9 ;  22  Am.  Dec  603 ; 
Gorman  v.  Cromartie,  11  Ired.  174; 
63  Am.  Dec.  406;  Wall  v.  Scales,  1 
Dev.  £q.  472 ;  Scott  v.  Osborne,  2  Murf. 
418;  Barr  v.  Hill,  Add.  Ecc  276.  See 
Baymond  v.  Selllck,  10  Conn.  480. 

1  Hamar  v.  Sidney,  124  X.  T.  588;  21 
Am.  St.  Bep.  693;  Brown  v.  Ray,  10 
Ired.  72;  41  Am.  Dec  879;  Jones  v. 
Ash  burner,  4  East,  463;  Hilton  v.  South - 
wick,  17  Me.  808;  85  Am.  Dec  253; 
Carr  v.  Card,  31  Mo.  518;  Underbill  v. 
Gibson,  2  N.  H.  852;  9  Am.  Dec  82; 
Powell  V.  Brown,  8  Johns.  100;  Forster 
V.  Fuller,  6  Mass.  58;  4  Am.  Dec.  87; 
Townslcy  v.  Sumrall,  2  Pet.  182;  Lent 
V.  Padelford,  10  Mass.  280;  6  Am.  Dec. 
119;  Seaman  v.  Seaman,  12  Wend.  881; 
Watkins  v.  James,  6  Jones,  105 ;  Dor- 
win  17.  Smith,  35  Vt.  69;  Dyer  v.  McPhee, 
6  Col.  174;  Pitt  v.  Gentle,  49  Mo.  74; 
New  Hanover  Bank  v.  Bridgers,  98  K. 
O.  57;  2  Am  St.  Bep.  817. 

S  Anson  Contr.  79. 

8  Bristow  V.  Lane,  21  111.  194,  197; 
Lawrence  v.  Fox,  20  N.  Y.  268;  Hend- 
rick  V.  Lindsay,  93  U.  S.  148;  see  pott, 
§  \u\  Parties. 
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§  93.  Adequacy  of  Consideration  .  —  Whether  or  not 
the  consideration  is  adequate  to  the  promise  is  imma- 
terial. So  long  as  the  party  gets  what  he  contracted  for, 
the  courts  will  not  examine  into  the  transaction  in  order  to 
find  out  what  its  value  is  to  him  or  whether  it  is  at  all 
proportionate  to  what  he  promised  in  return.  They  will 
not  ask  nor  will  they  permit  the  promisor  to  litigate  the 
question  whether  the  consideration  benefits  him  or  a  third 
person  or  is  of  any  substantial  value  to  any  one.^  To  do 
otherwise  it  is  well  said  would  be  "the  law  making  the 
bargain,  instead  of  leaving  the  parties  to  make  it."  ^  The 
slightest  consideration  then  is  sufficient  to  support  the 
most  onerous  obligation,^  and  it  is  enough  that  something 
is  promised,  done,  forborne  or  suffered  by  the  party  to 
whom  the  promise  is  made.^ 

In  the  well  known  case  of  BainbHdge  v.  Fhfnstonef^ 
F  asked  permission  of  B  to  weigh  his  boilers,  which  B 
granted,  and  in  consideration  of  which  F  promised  to 
return  them  in  as  good  condition  as  he  received  them. 
He  did  not  do  so  and  B  sued  him.  F  contended  that  the 
permission  to  weigh  the  boilers  was  neither  detriment  to  B 
nor  benefit  to  F,  and  was  therefore  not  a  consideration  to 
support  his  promise.  But  the  court  said :  "  The  defendant 
had  some  reason  for  wishing  to  weigh  the  boilers;  and  he 
could  only  do  so  by  obtaining  permission  from  the  plaintiff, 
which  permission  he  did  obtain  by  promising  to  return 
them  in  good  condition.     We  need  not  inquire  what  benefit 


1  Davis  V.  Stelner,  U  Pa.  St.  275;  68 
Am.  Dec.  647 ;  Lawrence  v.  McCalmont; 
2  How.  426;  Hind  v.  Holdshlp,  2  Watts, 
104 ;  26  Am.  Dec  107 ;  Bpann  v.  Baltzell,  1 
Fla.  801;  46  Am.  Deo.  346;  Duffy  v, 
Shockey,  11  Ind.  70;  71  Am.  Dec  848; 
Gk>od&peed  v.  Fuller,  46  Me.  141 ;  71  Am. 
Dec.  673;  Glvan  v.  Swadlev,  3  Ind.  484; 
Bryan  v.  Dyer,  28  HI.  188;  Shepard  v. 
Rhodes,  7  R.  I.  470;  84  Am.  Dec  678; 
Hubbard  9.  CooUdgo,  1  Mete  93;  Earl  v. 
Peck,  64  N.  Y.  696;  Kyre  r.  Potter,  16 
How.   42;  Gates  v.  Bates,  78  Ind.  S86; 
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Mound  City  Go.  «.  Slauson,  66  Gal.  499; 
Hall,  etc,  Co.  v.  American,  etc.,  Co.,  48 
Mlctu  881. 

S  Pilklngton  v,  Soott,  16  M.  &  W.  660. 

8  Harrow  v.  Walker,  48  N.  Y.  S.  O.  6. 

*  Nash  V,  Lull,  102  Mass.  60;  Worth  v. 
Case,  42  N.  Y.  862;  Lawrence  v.  McCal- 
mot,  2  How.  426;  Harlan  v.  Harlan, 
20  Pa.  St.  806;  Berry  v.  Graddy.lMet. 
(Ey.)668;  and  cases  cited  in  preyloua 
notes. 

•  8  Ad.  A  EU.  743. 
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he  expected  to  derive.  The  plaintiff  might  have  given  or 
refused  permission."  In  another  case  the  defendant 
promised  the  plaintiffs  that  if  they  would  return  bim  a 
written  guaranty  which  they  had  of  his  he  would  pay 
certam  bills.  The  plaintiffs  did  so,  but  it  was  afterwards 
discovered  that  the  guaranty  was  not  legally  enforceable 
against  the  defendant  at  all,  and  was  worth  no  more  than 
a  piece  of  paper ;  and  it  was  argued  that  it  was  therefore 
no  consideration  for  the  defendant's  promise.  '^The 
plaintiffs,"  said  the  court,  "  were  induced  by  the  defendant's 
promise  to  part  with  something  which  they  might  have 
kept,  and  the  defendant  obtained  what  he  desired  by 
means  of  that  promise.  Both  being  free  and  able  to  judge 
for  themselves,  how  can  the  defendant  be  justified  in  break- 
ing this  promise,  by  discovering  afterwards  that  the  thing 
in  consideration  of  which  he  gave  it  did  not  possess  that 
value  which  he  supposed  to  belong  to  it?  It  cannot  be 
ascertained  that  that  value  was  what  he  most  regarded  ;  he 
may  have  had  other  motives  and  objects,  and  of  their 
weight  he  was  the  only  judge."  ^ 

But  the  rule  as  to  inadequacy  of  consideration  does  not 
apply  to  a  mere  exchange  of  sums  of  money,  whose  value 
is  exactly  fixed.  Thus  in  Schnell  v.  Nell^^  it  was  held 
that  the  consideration  of  one  cent  would  not  support  a 
promise  to  pay  $600.  "  It  is  true,"  said  the  court,  "  that 
as  a  general  proposition  inadequacy  of  consideration  will 
not  vitiate  an  agreement.  But  this  doctrine  does  not  apply 
to  a  mere  exchange  of  sums  of  money,  of  coin,  whose 
value  is  exactly  fixed,  but  to  the  exchange  of  something 
of,  in  itself,  indeterminate  value  for  money,  or  perhaps  for 
some  other  thing  of  indeterminate  value.  In  this  case,  had 
the  one  cent  mentioned  been  some  particular  one  cent,  a 
family  piece,  or  ancient,  remarkable  coin,  possessing  an 


1  Haigh  V.  Brookg,  10  Ad.  ib  Bll.  809;  S  J7  Ind.  29;  79  Am.  Dec.  453. 

and  to  the  same  effect   Churchill  v. 
BnuUe7,58Vt.4a8;  60  Am.  Eep.  663. 
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indeterminate  value,  extrinsic  from  its  simple  money  valae^ 
a  different  view  might  be  taken ;  as  it  is,  the  mere  promise 
to  pay  six  hundred  dollars  for  one  cent,. even  had  the  por- 
tion of  that  cent  due  from  the  plaintiff  been  tendered,  is 
an  unconscionable  contract,  void  at  first  blush,  upon  its 
face,  if  it  be  regarded  as  an  earnest  one.  The  considera- 
tion of  one  cent  is  plainly,  in  this  case,  merely  nominaU 
and  intended  to  be  so.'* 

Ill  contracts  in  restraint  of  trade  it  was  at  one  time 
thought  that  the  court  would  inquire  into  the  adequacy  of 
the  consideration,  but  it  is  now  well  settled  that  these  do 
not  differ  from  other  kinds  of  contracts  in  this  respect.^ 

§  94.  In  Equity. —  Mere  inadequacy  of  consideration  is 
not  even  in  equity  a  sufficient  ground  for  resisting  the 
specific  performance  of  a  contract.^  But  courts  of  equity 
will  take  in  account  in  cases  which  come  before  them  the 
inadequacy  of  the  consideration,  and  if  a  contract  is  sought 
to  be  avoided  on  the  ground  of  fraud  or  undue  influence,  it 
will  be  regarded  as  corroborative  evidence  thereof.* 

§  95.  Need  Xot  be  Money  or  Money  Value. —  Though 
it  is  frequently  stated  that  a  legal  consideration  must  be 
something  of  a  money  value  or  something  capable  of  being 
reduced  to  a  money  value,^  it  is  submitted  that  considera- 
tion in  law  has  not  necessarily  anything  to  do  with  money 
or  money  values.  If  A  promise  B  to  pay  him  five  dollars 
if  he  will  not  eat  a  dinner  or  not  wear  his  best  coat  for  a 
day,  is  not  the  consideration  of  B's  abstaining  sufficient  to 


1  Gaerand  v.  Dandelet,  32  Md.  661; 
S  Am.  Bep.  164;  Pierce  v.  Fuller,  8  Maas. 
223;  5  Am.  Deo.  102;  DafiEy  v,  Shockey, 
11  Ind.  70;  71  Am.  Dec  348;  Lawrence  v. 
Kiddor,  10  Barb.  649;  McClungs'  Appeal, 
58  Pa.  St  61;  Hubbard  v.  Miller,  27 
Mich.  16;  Linn  v.  Sigsbee,  67  III.  75; 
GrasselU  v.  Lowden,  11  Ohio  St.  849. 

s  Lawson  Rights,  Rem.  &  Pr.,  §  2247; 
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*  Gifford  V.  Thorn,  9  K.  J.  (Eq.)  702; 
GruiBe  V,  Christopher,  6  Dana,  181 ;  Feig 
ley  V.  Feigley,  7  Hd.  637;  61  Am.  Dec  .S75; 
Beard  v.  Campbell, 2  A.  K.  Marsh,  125;  12 
Am.  Dec  862;  Davidson  «.  Little,  22  Pa. 
St.  245;  60  Am.  Dec.  81;  Cole  v.  Treooth- 
ick,  9  Vesey,  246;  BoreU  v.  Dann,  % 
Hare,  450. 

«  See  Bishop  Contr.  %  41. 
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support  A's  promise?  But  is  not  eating  a  dinner  or  not 
wearing  a  certain  coat  capable  of  being  reduced  to  a  money 
value?  Money  value  is,  of  course,  a  valuable  consideration 
but  it  is  clear  as  we  have  seen  that  it  is  not  absolutely  neces- 
sary, but  may  be  and  frequently  is  the  doing  or  promising 
to  do,  something  not  illegal,  at  the  request  of  the  promisor, 
which  you  are  not  already  under  a  legal  obligation  to  do. 
Thus  in  the  late  case  of  Hamer  v.  Sidway^^  an  uncle 
promised  a  nephew  that  if  he  would  refrain  from  drinking 
liquor,  using  tobacco,  swearing  and  playing  certain  games 
for  money  until  he  came  of  age,  he  would  pay  him  $5,000. 
The  nephew  kept  his  side  of  the  bargain,  but  when  sued 
for  the  money  the  uncle  .claimed  that  the  agreement  was 
Dot  founded  on  a  valid  consideration.  But  the  court  said: 
**  It  is  sufficient  that  he  restricted  his  lawful  freedom  of 
action  within  certain  limits  upon  the  faith  of  his  uncle's 
agreement." 

§  96.  Promise  for  a  Promise.  — The  consideration  for 
a  promise  may  be  a  promise,  and  the  consideration  is  then 
said  to  be  executory;  the  obligations  which  are  created 
vest  equally  in  both  parties,  each  is  bound  to  the  perform- 
ance of  some  future  act.^  For  example  A  and  B  agree  to 
marry,  the  consideration  for  A's  promise  is  B's  promise  and 
vice  versa.  Another  illustration  of  mutual  promises  is  the 
case  of  voluntary  subscriptions,  to  promote  some  improve- 
ment in  which  the   subscribers   have   a  common  interest. 


1  121  N.  T.  SS8;  21  Am.  St.  Bep.  698; 
and  tee  Talbott  v.  Stemmons,  Ej.  1889; 
Undell  V.  Rokes,  00  Mo.  849 ;  81  Am.  Bep. 


*  Appleton  «.  01iase,19  Me.  74 ;  Byrd  v. 
7oz«  8  Mo.  574 ;  Society  in  Troy  v.  Perry, 
f  K.  H.  164;  George  v.  Harris,  4'N.  H. 
5S3;  17  Am.  Dec.  446;  CommlsBioDers  v. 
FeiTj,  5  Ohio,  68;  White  v.  Denielt,  8 
HaI1,406;  Briggs  v,  Llser,  80  N.  Y.647; 
Forney  r.  Shipp,  4  Jones,  627;  Nott  v, 
Johnson,  7  Ohio  St.  270;  Howe  v.  CMally, 


1  Mnrph.  287;  3  Am.  Dec.  693;  Babcoclc 
«.  Wilson,  17  Me.  872;  35  Am.  Dec.  263; 
James  v.  Falcrod,  6  Tex.  612;  65  Am* 
Dec  743;  Davis  v.  Calloway.  80  Ind.  112; 
95  Am.  Dec.  671;  Funk  v.  Hough,  29  111. 
145;  Downey  v.  Hlnchman,  25  Ind.  463; 
Nnnnally  v.  White,  8  Met.  584;  White- 
head 9.  Potter,  4  Ired.  257;  Philpot  v. 
Granger,  14  Wall.  570;  Cooke  v.  Marphy, 
70  IIL  96;  Thayer  v.  Allison,  109  lU.  180; 
Coleman  v.  Eyre,  45  N.  T.  88. 
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The  promises  are  binding,  because  each  is  made  in  reliance 
upon  the  others.^ 

§  97.  Mutuality  Required.  — Where  an  executory  con- 
tract consists  of  mutual  promises,  both  parties  must  be 
bound  or  it  will  bo  void  for  want  of  mutuality  ^  and  will 
not  sustain  an  action  by  either  to  recover  for  its  breach.' 
For  example,  if  A.  promises  to  deliver  to  B  such  goods  as 
he  may  require  at  a  certain  price,  and  B  accepts  that  offer, 
when  B  calls  on  A  to  supply  the  goods  on  the  terms  fixed, 
A  may  refuse  because  as  there  was  no  engagement  on  the 
part  of  B  to  take  any  at  all,  there  was  no  mutuality  and 
no  contract.^  But  a  promise  lacking  mutuality  at  its  incep- 
tion becomes  binding  on  the  promisor  after  performance  by 
the  promisee.^  And  where  M,  the  proprietor  of  a  number 
of  large  hotels  in  New  Orleans,  promised  to  take  and  pay 
for  all  the  ice  he  might  require  for  the  use  of  his  hotels, 
and  S  promised  to  furnish  the  ice  so  required  at  a  certain 


1  Lathrop  v.  Knapp,  27  Wis.  214;  Hig- 
ert  V.  Indiana  Univ.,  63  Ind.  829;  Ohio 
Wesleyan  Female  OoUege  v.  Love,  16 
Ohio,  20;  Johnson  v.  Ollerweln  Univer- 
sity, 41  Ohio  St.  527;  Whltsett  v.  Pre- 
emption Pres.  Charch,110  111.  12B;  Pryor 
V.  Cain,  25  111.  292;  McClare  v.  Wilson, 
4S  111.  861 ;  Underwood  v.  Waldron,  12 
Mich.  78;  Conrad  v.  La  Rae,  62  Mich.  86; 
Culver  V.  Banning,  19  Minn.  809;  Barnes 
V.  Perine,  12  N.  Y.  18;  Trustees  Troy. 
Conf.  Academy  v.  Nelson,  24  Yt.  189; 
Christian  College  v.  Hendley,  49  Cal. 
347;  Nathan  v.  Janner,5  Harr.  846;  Mo - 
Donald  v.  Gray,  11  la.  518;  79  Am.  Dec 
79;  Comstock  v,  Howd,  16  Mich.  387; 
State  Treasurer  v.  Cross,  9  Yt.  289;  31 
Am.  Dec.  626;  Trustees  r.  Blpley,  6  Me. 
442;  Williams  College  r.  Danforth,  12 
Pick.  541 ,  Doyle  v.  Glasscock,  24  Tex. 
200. 

2  Railroad  Co.  v.  Dane,  48  X.  T.  240; 
Chambliss  v.  Smith,  30  Ala.  866;  Smith 
V.  Weaver,  70  III.  872;  Hickman  v.  Glaze - 
brook,  18  Ind. 210;  Hill  r.  Roderick,4  W. 
AS.  221 ;  Wood  v.  Kdwards,  19  Johns. 
20Q ;  Bailey  v.  Armstrong,  19  Minn.  535. 
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8  Atlee  V.  Bartholomew,  68  Wis.  48;  5 
Am.  St  Rep.  103;  King  v.  Warfleld,  67 
Md.  246;  Ennis  v.  Gordon,  49  N.  H.  444; 
Keep  V,  Goodrich,  12  Johns.  387;  Lam- 
oreauxo.  Gould,  8  Seld.  349;  Dresselr. 
Jordan,  104  Mass.  412;  Jenness  v.  Mt. 
Hope  Iron  Co.,  53  Me.  20;  Wilkinson  v. 
Heavenrich,  68  Mich.  576. 

*  Campbell  v.  Lambert,  86  La.  Ann. 
85 ;  51  Am.  Rep.  1.  The  rule  Is  different 
in  England.  Great  North.  R.  Co.  v, 
Witham,  L.  R.  9  C.  P.  16.  And  mutual 
promises,  to  be  obligatory,  must  be 
simultaneous;  it  will  not  be  sufficient 
if  alleged  to  be  made  at  different  times 
on  the  same  day.  Livingston  v.  Rogers, 
1  Calnes,  588;  Keep  v.  Goodrich,  12 
Johns.  897 ;  Tucker  v.  Woods,  12  Johns. 
190;  7  Am.  Dec.  306;  James  v.  Fulcrod, 
6  Tex.  512;  56  Am.  Dec.  748;  Wythman 
9.  Crates,  15  Mass.  1;  Buckingham  v. 
Ludlum,  40  N.  J.  (tq.)  489;  Missouri 
Bank  v.  Sabin,  48  Yt  239. 

6  WiUeto  v.  Sun  Mut.  Ins.  Co.,  46  N. 
T.  45;  6  Am.  Rep.  81. 
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price,  it  was  held,  that  the  contract  was  not  invalid  for 
want  of  mutuality,  as  M  could  not  dispense  entirely  with 
the  use  of  ice  in  his  hotels.^ 

§  98.  Promise  May  be  Conditional.  —  The  promise  may 
be  conditional  upon  the  happening  or  non-happening  of 
some  future  event,  as  where  A  agrees  to  pay  for  work  in 
a  building  provided  it  is  certified  to  as  being  properly  done 
by  an  architect,  or  where  B  agrees  to  pay  for  the  use  of  a 
store  his  liability  .to  cease  if  the  store  is  destroyed  by  fire. 
In  the  one  case  the  promise  depends  for  its  fulfillment  upon 
a  condition  precedent,  in  the  other  it  is  liable  to  be  de- 
feated by  a  condition  subsequent,  but  in  neither  case  does 
its  contingent  or  conditional  character  prevent  it  from 
forming  a  good  consideration  for  promises  given  in  return.^ 

§  99.  Waiver  of  legral  riglit — Forbearance  to  sue.  — 

The  abandonment  of  a  right,  or  a  promise  to  forbear  from 
exercising  it,  is  good  consideration  for  a  promise,'  as  for  ex- 
ample forbearance  of  legal  proceedings  by  a  person  entitled 
to  sue  ;^  or  the  extension  of  time  for  the  payment  of  a  debt 
or  the  performance  of  a  promise.'^    The  right  may  be  legal 


1  Smith  v.  Hone,  20  La.  Ann.  220. 
s  Anson  Oontr.  74.    See  pott;   Per- 
formance of  Contract. 

s  Aahbnm  v.  Gibson,  9  Port.  519; 
Thompson  v.  Nelson,  28  Ind.  4S1; 
Abshlre  v.  Mather,  27  Ind.  381 ;  Clark 
V  HcFarland,  5  Dana,  45;  Coleman  v. 
Fmm,  4  HL  878;  Sanford  v.  Huxford, 
S2  Mich.  313;  20  Am.  Sep.  647;  Vogel  v. 
Meyer,  23  Mo.  CApp.)  427;  Vinal  v. 
Richardson,  13  Allen.  021. 

*  Smith  V  Weed,  20  Wend.  184 ;  82 
Am.  Dec  525;  Stern  v.  Drinker,  2  E.  D. 
Smith,  403;  Hockenbary  r.  Meyers,  34  N. 
JL  (L.)  346;  Tattle  v.  Bigelow,  1  Root, 
lub;  1  Am.  Dec.  35;  Hamaker  v.  Eberley 
2  Blnn.  068;  4  Am.  Dec.  477;  Sage  v. 
Wilcox,  6  Conn.  81;  Silvls  v.  Ely,  8 
Watts  A  S.  420;  Robinson  v.  Goald,  II 
Cush.  53;  Vinal  r.  Richardson,  13  Allen, 
521;  Abbott  r.   Fisher,   121   Mass.   411; 


Rood  V.  Jones,  1  Dong.  188;  Martin  v. 
Black,  20  Ala.  809;  Calkins  v.  Chandler, 
36  Mich.  820;  24  Am.  Rep.  093;  Sanford 
V.  Hnxford,  32  Mich.  813;  20  Am.  Rep. 
647;  Newton  v.  Oarson,  80  Ky.  809;  Ford 
V.  Rehman,  Wright,  431;  Miller  v.  Haw- 
ker, 66  111.  185;  Snell  v.  Bray,  56  Wis. 
156;  Scott  V.  Warner,  3  Lans.  49;  Beadle 
V.  Whillock,  64  Barb.  287;  Spangle  v. 
Springer,  22  Pa.  St.  454;  Heeler  v. 
Salisbury,  27  Barb.  486;  Collins  v. 
Barnes,  83  Pa.  St.  15. 

»  Brainard  v.  Harris,  14  Ohio,  107; 
45  Am.  Dec.  625;  Hancock  v.  Hodgson, 
4  111.  329;  Underwood  v.  Hossack,  9S 
ni.  203;  Raymond  9.  Smith,  5  Conn.  555; 
Leamestcr  v.  Burckhart,  2  Bibb,  25; 
Boyd  V.  Freizc,  5  Gray,  553;  Lowe  v. 
Weatherly,  4  Dev  A  B.  212;  Ford  v, 
Rehman,  Wright,  434;  Bank  of  Musk- 
ingbam    v.     Carpenter,     Wright,    729; 
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or  equiiahle^^  certain  or  douhtfuX^  it  may  exist  against  the 
promisor,  or  against  a  third  party  ;  *  but  it  must  at  lea^  he 
doubtful;  forbearance  to  enforce  an  unenforceable  claim  can 
be  no  consideration  for  a  promise.^ 

A  common  form  in  which  a  forbearance  appears  as  con- 
sideration for  a  promise  is  in  the  compromise  of  an  action, 
and  it  is  well  settled  that  giving  up  a  suit  instituted  to  try 
a  question  respecting  which  the  law  is  doubtful,  or  is  sup- 
posed by  the  parties  to  be  doubtful,  is  a  good  considera- 
tion for  a  promise.^  It  is  said  in  some  of  the  cases  that 
the  claim  nmst  be  at  least  doubtful,  **a  bona  fide  claim 
undercolor  of  right.*'®  But  this  test  is  not  usually  in- 
sisted upon,  especially  in  cases  of  compromise  after  suit 
brought.     A   discontinuance    of  the   suit,   commenced   in 


Nicholson  V.  May,  Wright,  669;  Silvia 
».  Ely,  3  Watts  A  S.  4*29 ;  Watson  r. 
Randall,  20  Wend.  201 ;  Clark  v.  Russell, 
3  Watts,  213;  27  Am.  Dec.  348.  Sidwell 
V.  Evans,  1  Pa.  385;  21  Am.  Dec.  887; 
Hamaker  v.  Eberley,  2  Binn.  506;  4  Am. 
Dec.  477;  Allen  v.  Morgan,  5  Humph. 
624;  Templeton  v.  Bascom,  33  Vt.  132; 
Hill  V.  Smith,  34  Vt.  685. 

1  Noblet  V.  Qreen,  2  Dev.  517;  21 
Am.  Dec.  347. 

s  Byrne  v.  Cnmmlngs,  41  Miss.  192 ; 
Cook  V.  Wright,  1  B.  A  S.  559. 

s  Jennlson  «.  Stafford,  1  Cash.  168;  48 
Am.  Dec.  594;  Oook  v.  Duval,  9  6111, 
469;  Brloc  v,  Clark,  8  Pa.  St  801;  Giles 
V.  Ackler,  9  Pa.  St.  147;  49  Am.  Dec. 
551.  • 

«  Palfrey  v.  R.  R.  Co.,  4  Allen,  55; 
Sidwell  V.  Evans,  1  P.  A  W.  383;  Martin 
V.  Black,  20  Ala.  309;  Hew  Hamp.  Sav. 
Inst.  V.  Colcord,  15  X.  H.  119;  Newell 
V.  Fisher,  11  S.  A  M.  431 ;  49  Am.  Dea 
e%\  Oregon,  etc,  R.  Co.  v.  Potter,  6 
Oregon.  228;  Ollne  v,  Templeton,  78  Ky. 
550;  Silvernall  v.  Cole,  12  Barb.  680; 
Sharp  V.  Rogers,  12  Minn.  171;  Prater 
9.  Muller,  25  Ala.  321 ;  Smith  v.  Easton, 
54  Md.  138;  Hant  v.  Johnson,  23  Mo.  482; 
Long  V.  Towl,  42  Mo.  545,  97  Am.  Dec. 
355;  Dawson  v.  Ford,  23  W.  Va.  617;  Ev- 
erlngham  «.  Melghan,  55  Wis.  354.  For- 
bearance   alone  withoat  n  promise  is 
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not  solflcient.  Manter  v.  Churchill,  127 
Mass.  31 ;  Browuell  v.  Harsh,  29  Ohio 
St.  6.31. 

^  Adams  V.  Wilson,  12  Mete.  138;  45 
Am.  Dec.  240;  Weed  v.  Terry,  2  Doug. 
(Mich.)  344 ;  45  A.  D.  257;  Pierce  v.  N. 
O.  Building  Co.,  9  La.  397;  29  Am.  Dec. 
448;  Crans  v.  Hunter,  28  N.  T.  894; 
Flannagan  t>.  Kilcome,  58  N.  H.  443; 
VanDyke  v.  Davis,  2  Mich.  145;  Gates  v. 
Shults,  7  Mich.  126;  Parker  v,  Enslow, 
102  111.  277;  Wehram  v.  Kuhn,  61  N.  Y. 
623;  McKinley  o.  Watidns,  18  111.  140; 
Olark  r.  Turnbull,  47  N.  J.  (L.)  265; 
Bellows  V.  Sowles,  85  Vt.  801 ;  Honeyman 
9.  Jarvis,  79  lU.  818;  Parker  v.  Enslow, 
102  Ul.  272;  Barlow  v.  Ins.  Co.,  4  Met. 
270;  Kerr  V.  Lucas,  1  Allen,  279,  280; 
Feeter  v.  Weber,  78  N.  Y.  834;  Union 
Bank  v.  Geary,  5  Pet.  99;  Northern,  etc, 
Go.  V.  Kelly,  118  U.  8.  199.  Swem  v. 
Green,  9  Ool.  858. 

«  MnlhoUand  v.  Bartlett,  74  111.  62; 
Ware  v.  Morgan,  67  AUu  461;  Eckel  v. 
McAllister,  54  Md.  378;  liOgan  c;.  Ma- 
thews, 6  Pa.  St.  417;  Gates  v.  Shulto,  7 
Mich.  126;  Prater  v.  Miller,  25  Ala.  320; 
60  Am.  Deo.  621 ;  White  v.  Hoy t,  78  N. 
Y.  505;  Ormsbee  v,  Howe,  54  Vt.  182; 
Bellows  V.  Sowles,  86  Vt.  891;  45  Am. 
Rep.  621 ;  Headley  v.  Hackley,  50  Mtch. 
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good  faith,  is  a  suflScicnt  consideration  without  regard  to 
the  yalidity  of  the  claim  in  suit.*  The  true  doctrine  is 
thus  stated  by  Cockburn,  C.  J.:^  •*  If  a  man  bona  fide 
believes  he  has  a  fair  chance  of  success,  he  has  a  rea- 
sonable ground  for  suing,  and  his  forbearance  to  do  ^o 
will  constitute  a  good  consideration.  When  such  a  person 
forbears  to  sue  he  gives  up  what  he  believes  to  be  a 
right  of  action,  and  the  other  party  gets  an  advantage,  and 
instead  of  being  annoyed  with  an  action  he  escapes  from  the 
vexations  incident  to  it.  It  would  be  another  matter  if  a 
person  made  a  claim  which  he  knew  to  be  unfounded,  and 
by  a  compromise  obtained  an  advantage  under  it:  in  that 
case  his  consent  would  be  fraudulent."  ^  It  has  been  held 
that  a  promise  of  forbearance  for  an  unspecified  time  was 
no  consideration.*  But  it  may  now  be  regarded  as  settled 
that  a  promise  of  forbearance,  in  order  to  form  a  consider- 
ation, need  not  be  a  promise  of  absolute  forbearance^  nor 
even  of  forbearance  for  a  definite  time;  where  no  time  is 
mentioned,  a  reasonable  time  will  be  implied.^ 

§  100.  Moral  Obligration.  —  A  promise  made  under  a 
sense  of  moral  obligation  either  of  benefits  received  or  of 
duties  of  honor,  conscience  or  friendship,  is  not  made  upon 
a  sufficient  consideration,  and  is  not  binding.^     Thus  where 


1  Jones  V.  Blttenhaur,  87  Ind.  348; 
Flannagan  v.  KUcome,  58  N.  H.  443; 
Bellows  V.  Bowles,  S5  Vt.  881 ;  45  Am. 
Bep.  021. 

s  CalUsher  v.  Blschoffshelm,  L.  R. 
5  Q.B.  449. 

3  Long  «.  Towl,  42  Mo.  546 ;  97  Am. 
r>ec.  355;  Pltlrln  r.  Noyes,  48  N.  U.  294; 
97  Am.  Deo.  615. 

*  Clark  V.  Bnssol,  8  Watte,  213;  27 
Am.  Dec  348;  Oarnett  v.  Kirkham,  33 
Mast.  389. 

»  StdweU  V,  Bvans,  1  P.  A  W.  383 ; 
il  Am.  Deo.  387 ;  Howe  v.  Taggart,  133 
Mass.  284;  King  v.  Upton,  4  Me.  887; 
Bood  V.  Jones,  1  Dong.  (Mioh.)  188; 
Downing  v.  Funk,  5  Rawle.  69;  EUing 
■9*   Vandeilyn,  4  Johns.  237;   Bowen  v. 


Tipton,  64  Md.  275;  Oldersbaw  v.  King, 
2  H.  A  y.  517;  Crears  v.  Hunter,  19  Q. 
B.  D.  341 ;  Calkins  r.  Chandler,  36  Mich. 
820;  Boyd  tf.  Fretze,  5  Gray,  553;  Under- 
wood V.  Hossack,  88X11.  208;  Worcester 
Nat.  Bank  v,  Cheney,  87  111.  602. 

«  Mills  V.  Wyman,  8  Pick.  208;  East- 
wood V.  Eenyon,  U  Ad.  &  £1.  438; 
Shepard  v.  BhodeB,  7  B.  I.  470;  84  Am. 
Dec.  573;  Cobb  v.  Cowdry,  40  Vt.  2.3;  94 
Am.  Deo.  870;  Updike  v,  Titaa,  18  N.  J. 
Eq  151;  Valentino  v.  Foster,  1  Met.  520; 
35  Am.  Dec  377;  Schnell  v.  Nell,  17  Ind. 
29;  79  Am.  Dec.  453;  Porterfleld  v.  Batler, 
47  Miss.  165;  12  Am.  Bep.  829;  Geer  v. 
Archer,  2  Barb.  420.  Loomis  v.  Newhall, 
15  Pick.  159;  Ehle  v.  Jndson,  24  Wend. 
97;  Schroeder  v.  Fink,  60  Md.  436;  Tor- 
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services  are  rendered  to  one  person  by  another  without  hi& 
knowledge  or  request,  or  without  any  expectation  of 
receiving  compensation  for  them,  a  subsequent  promise  to 
pay  for  them  is  without  consideration.^  In  Strauss  v. 
Harrison  ^  a  mortgage  of  a  homestead  being  void  because 
the  wife's  acknowledgment  was  defective,  the  husband's 
agreement,  after  default,  to  pay  rent  to  the  mortgagee  was 
held  without  consideration.  So  the  promise  by  a  son  to 
pay  his  father's  debts,*  or  by  a  father  to  pay  his  son's,*  or 
the  promise  of  an  executor  based  on  what  he  knew  to  be 
the  desire  of  the  testator,*  or  the  promise  of  a  husband  to 
carry  out  what  he  believed  to  be  the  wishes  of  his  deceased 
wife,^  or  the  promise  of  a  man  to  a  woman  whom  he  had 
seduced  to  pay  her  a  certain  sum  of  money  in  atonement 
for  the  injury,^  are  without  consideration  and  unenforceable. 
Any  other  rule,  it  is  said,  **  would  annihilate  the  necessity 
for  any  consideration  at  all,  inasmuch  as  the  mere  fact  of 
giving  a  promise  creates  a  moral  obligation  to  perform  it."  ^ 
Promises  to  pay  debts  barred  by  some  law  not  affect- 
ing the  real  right,  as  debta  barred  by  the  statute  of 
limitations,  debts  incurred  by  infants,  debts  of  bankruptcy, 
are  sometimes  classed  as  exceptions  to  the  above  rule. 
But  they  properly  fall  under  the  head  of  past  considera- 
tion.' 


lington  o.  Slaughter,  M  Ala.  195 ;  Gordon 
V.  Gordon,  66  N.  H.  170 ;  Philpot  v.  Gnin- 
inger,  U  Wall.  570;  Famham  v.  O'Brien, 
22  Me.  475;  McElven  v.  Sloan,  56  Ga. 
206;  Gay  «.  Botts,  18  Bash.  299;  Warren 
V.  Whitney,  24  Me.  561 ;  41  Am.  Dec.  40B; 
Dodge  r.  Adams,  19  Pick.  429.  In  a  few 
early  cases  such  considerations  were 
recognized.  Howley  v.  Farrer,  1  Vt.  178; 
Glass  V.  Beach ,  5  Vt.  178;  Clark  v.  Her- 
ring, 6  B  lnney,33;  Kilborn  v.  Bradley,  3 
Day,  866;  3  Am.  Dec.  278;  Fairchlld  v. 
Bell,  2  Brev.  129;  8  Am.  Dec.  702; 
Cardwell  v.  Strother,  Litt.  Sel.  Cas.  429; 
12  Am.  Dec.  326;  Scott  v.  Camth,9  Terg, 
418 ;  Bentley  v.  Morse,  14  Johns.  468. 

1  Alten  v.  Bryson,  67  la.  691;  56  Am. 
Bep.  866;   Osier  v.  Hobbs,  38  Ark.  215; 
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Bartholomew  v.  Jackson,  20  Johns.  28 
11  Am.  Dec.  237. 

>  79  Ala.  324. 

8  McElven  v.  Sloan,  56  Ga.  206;  Crab 
v.  Bradley.  7  Conn.  57;  18  Am.  Dec.  79; 
Nixon  r.  VanHeae,  5  N.  J.(L.)  491 ;  8  Am. 
Dec.  619. 

4  Freeman  v.  Robinson,  38  N.  J.  (L.) 
383;  20  Am.  Rep.  889;  Mills  v.  Wyman,  a 
Pick.  207. 

6  Thomas  v.  Thomas,  2  Q.  B.  681 ;  Pat- 
tison,  J. 

•  Schnell  v.  Niel,  17  Ind.  29;  79  Am. 
Dec.  468. 

7  Beaumont  v.  Reeve,  8  Q.  B.  488. 

8  Eastwood «.  Kenyon,  11  Ad.  ft  E.. 
438. 

•Seepot<,il08. 
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§  101.  Consideration  Must  Not  be  Impossible.  —  A 
promise  is  not  enforceable  where  it  is  to  do  a  thing  so 
obviously  impossible  that  it  can  form  no  real  consideration . 
This  may  occur  where  the  performance  of  the  promise 
is  either  impossible  in  law  or  physically  impossible.  A 
promise  by  A  (without  authority  from  B)  to  discharge  a 
debt  due  to  B,  is  a  promise  whose  performance  is  impossi- 
ble by  law,  for  no  one  without  the  requisite  authority  can 
release  a  debt  due  to  another.^  So  is  an  undertaking  *'  that 
plaintiff's  tract  of  land  shall  sell  for  a  certain  sum  by  a 
given  day;"  for  no  man  can  in  legal  contemplation  force 
the  sale  of  another's  property  by  a  given  day,  or  by  any 
day,  as  of  his  own  act.*  So  where  a  charter  party  executed 
on  March  15  covenanted  that  a  ship  should  sail  on  or 
before  February  12  it  was  held  that  the  covenant  being 
impossible  at  the  time  the  deed  took  effect,  was  wholly 
nugatory.* 

By  physical  impossibility  is  meant  an  impossibility 
**  according  to  the  state  of  knowledge  of  the  day;"  *  as  a 
promise  to  discover  treasure  by  magic,^  or  a  promise  to  go 
from  London  to  Some  in  three  hours  .^ 

Practical  impossibility  unknown  to  the  parties  when  they 
entered  into  their  contract  may  avoid  it  on  the  ground  of 
mistake;  impossibility  of  performance  arising  subsequent 
to  the  making  of  the  contract  may  under  certain  circum- 
stances operate  as  a  discharge.  But  these  questions  will 
be  considered  in  another  chapter. 

§  102.  Nor  Vague.  —  In  White  y,  Jilueit^''  an  action  "wiia 
brought  by  executors  upon  a  promi-oory  note  made  payable 
to  the  testator  by  his  son,  the  defendant  in  the  action.  The 
son  pleaded  a  promise  made  by  his  father  to  discharge  him 
from  all  liability  in  jespect  of  the  note  in  consideration  of 


1  Harvey  v.  Gibbons,  2  Lev.  181. 
t  Stevens  v.  Ooon,  1  Plnney,  897. 
s  Hall  V.  Cazenove,  4  East,  477. 
«  Clifford  r.  Watts,  L.  R.  5  C.  B.  588. 


^  Indian  Cont.  Act,  {  66. 
•  The  Harriman,  9  Wall.  172. 
7  23L.  J.  (Ex.)  36. 

118 


§   103  THE    CONSIDERATION.  [PART    I. 

his  ceasing  to  make  certain  complaints  which  he  had  been 
in  the  habit  of  making,  to  the  effect  that  he  had  not  enjoyed 
as  many  advantages  as  the  other  children.  The  court  said 
that  the  promise  given  by  the  son  was  no  more  than  a 
promise  '*  not  to  bore  his  father,"  and  was  too  vague  to 
support  his  father\4  promise  to  discharge  the  son  from 
liability  on  the  note.  **  A  man  might  complain  that 
another  person  used  the  highway  more  than  he  ought  to  do, 
and  that  other  might  say  «  do  not  complam  and  I  will  give 
you  £5.'  It  is  ridiculous  to  suppose  that  such  promises 
cculd  be  bindiug.  So  if  the  holder  of  a  bill  of  exchange 
were  suing  the  acceptor  and  the  acceptor  were  to  complain 
that  the  holder  had  treated  him  badly  or  that  the  bill  ought 
never  to  have  been  circulated  and  the  holder  were  to  say, 
*  Now,  if  you  will  not  make  any  more  complaints  I  will  not 
sue  you,'  such  a  promise  would  be  like  that  now  set  up.  In 
reality  there  was  no  consideration  at  all."    ' 

§  103.   Promise  to  Do  What  Party  Boand  to  Do. —  A 

promise  to  do  or  the  doing  of  what  a  person  js  under  a 
previous  legal  obligation  to  perform,  forms  no  new  matter 
for  a  consideration,  and  cannot  support  a  promise.*  This 
obligation  may  arise  either  from  (a)  contract  or  from  (b) 
the  law.  (a)  Thus  where  a  sailor  having  agreed  to  make 
a  certain  voyage  for  a  certain  sum,  and  before  it  had  ended 
refused  to  complete  the  voyage  unless  promised  more,^ 
and  where  a  person  agreed  to  enlist  for  a  bounty  of  $250, 
and  afterwards  another  person  having  offered  to  give  him 
more  he  refused  to  enlist  until  he  had  been  promised  $350,^ 
in  both  these  cases,  the  promises  so  made  were  held  to  be 

1  Ellison    V.   Jackeon     Co.,  12  Cal.  Reed,   17  111.    (App  )   21;  Grossman  v. 

r»42;  Holmes  v.  Royd,  90  Ind.  33;   War-  Wohlleben,  W    111.   537;    Pbcenix   Ins. 

ren  v.  Hough.  121  Mass.  12G;   Stuber  v.  Co.  v.    Rink,   110   III.    538;    WatU    «. 

Scback,  83  111.  101 ;  Ayers  r.  Chicago,  etc.,  French,  19   N.  J    (Eq  )    407;  Jenness  v. 

R.  Co.,  52  Iowa,  47S;  McDonald  r.  Nell-  Lane,  26  Me.    iV*:  Tucker  v    Bartle, 

son,    2  Cow.    1&;    U   Am.    Dec.    431;  85  Mo.  lU. 

Swaggard  r.  Hancock,  25  Mo.  App.  596;  <  StUk  v.  Myrlck  2  Camp,  317. 

Harris    v.  Cansldy,  107  Ind.   158;    Hen-  >  Reynolds  v.  Nugent,  25  Ind.  328. 

nessey  v.  Hill,   52  111.281;  Voorhees  v. 
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without  consideration.  Cases  of  this  kind  where  a  party  to 
an  agreement  refuses  to  perform,  on  finding  the  contract 
more  onerous  than  was  expected,  unless  the  other  party 
will  agree  to  make  further  compensation,  and  extra  com- 
pensation is  promised  in  order  to  secure  performance  of 
the  contract  are  frequent.  Such  promises  are  voidable  on  the 
ground  that  the  only  consideration  for  them  is  the  plaintiff' s 
agreement  to  do  what  he  was  already  under  legal  obliga- 
uon  to  do,  viz.,  perform  his  contract.^  But  these  cases 
must  be  distinguished  from  those  where  parties  in  the  exe- 
cution of  a  contract  become  involved  in  diflSculty  thereun- 
der, relinquish  their  rights  under  the  old  contract  and  make 
a  new  agreement,  for  here  they  simply  discharge  their 
old  contract  by  a  substituted  agreement  which  is  binding 
on  the  parties  to  it.* 

(b)  And  where  a  person  promised  a  witness  more  than 
his  legal  fees,  if  he  would  attend  a  trial  as  a  witness,^  where 
a  person  promised  a  public  officer  a  higher  fee  than  his  legal 
fees  if  he  would  perform  a  certain  service  within  the  line  of 
his  duty,*  the  promises  were  held  unenforceable.  But  the 
promise  would  be  good  if  the  service  to  be  performed  were 
outside  or  beyond  the  officer's  legal  duty.^ 

The  doing  what  one  is  only  morally  bound  to  do,  as  pay- 
ing a  debt  barred  by  the  statute  of  limitations,  is  a  good 
consideration  for  a  promise.* 

And  a  promise  not  to  do  what  one  has  no  legal  right  to 
do  is  not  a  valid  consideration.^     In  White  v.   Bluett^  the 


1  Ayen  v.  Chicago,  etc.,  Ry.  Co., 
52  Iowa,  478;  ReynoldB  v.  Nugent,  25 
Ind.  828;  Owen  V.  Stevens,  78  111.  472; 
McCaity  v.  Hampton  Bnllding  Assn., 
a  Iowa,  287. 

s  Pa$t;  Snbstituted  Contracts.  Mon- 
roe r.  Perkins,  9  Pick.  305;  Rollins 
r.  Harsh,  128  Mass.  116;  Moore  v.  I>e- 
trolt  LooomotiTe  Works,  14  Mich.  272; 
Goebel  v.  Lynn,  47  Mich.  480;  Lallimore 
V.  Hansen,  14  Johns.  S30;  Coynes  v. 
Lynde,   10  Ind.  283;  Lawrence  v.  Dar* 


yey,  28  Vt.  264 ;  Connelly  v.  DeVoe,  37 
Conn.  570. 

3  Collins  V.  Godefroy.  1  B.  A  Ad.  949. 

«  Downs  V.  McGlynn,  2  Hilt.  14; 
Smith  V.  Wblldin,  10  Pa.  St.  39;  49  Am. 
Dec.  572 ;  Trundle  v.  Riley,  17  B.  Mon.  396, 

fi  Trnndle  v.  Riley,  17  B.  Mon.  896. 

*  Schrelnor  v.  Cammings,  63  Pa.  St. 
874.    See  post,  §i06; 

T  Voorhecs  v.  Reed,  17  111.  (App.)  21. 

•  Ante,  §  102. 
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court  said :  **  The  son  had  no  right  to  complain,  for  the 
father  mis^ht  make  what  distribution  of  his  property  he 
liked,  and  the  son's  abstaining  from  doing  what  he  had  no 
right  to  do,  can  be  no  consideration."  For  a  like  reason  a 
promise  not  to  bring  a  suit  which  one  has  no  legal  right  to 
bring  cannot  be  supported.^ 

§  104.  Payment  of  Part  of  Debt.  —  The  payment  of  a 
smaller  sum  in  satisfaction  of  a  larger  is  not  a  good  dis- 
charge  of  a  debt^  for  it  is  doing  no  more  than  the  debtor 
is  already  bound  to  do,  and  it  is  no  consideration  for  a 
promise,  express  or  implied,  to  forego  the  residue.^  A  for 
example  owes  B  $100.  An  acceptance  by  B  of  $75  in 
discharge  of  the  debt  or  a  promise  by  B  to  A  that  he  will 


1  AfUeA9»,  . 

8  Camber  v.  Wane,   1  Strange,  426; 
Leverich  v.  Bates,  6  Ala.  480;  Agee  v. 
Steele,  8  Ala.  948;  WUson  v.  Bank,  9  Ala. 
847;  Barrow  o.  Yandervort,  18  Ala.  232; 
Pearaon  v»  Thomaaon,  16  Ala.  700;  Sin- 
gleton v.  Thomas,  78  Ala.  205 ;  Pope  v. 
TnnstaU,  2  Ark.  209;  Gavin  v.  Arnan,  2 
Cal.  494;  Delano  r.  HeUt,  27  Cal.  611;  87 
Am.  Dec.  102;  Llening  v.  Gonld,  13  Cal. 
598;  Warren  v.  Skinner,  20  Conn.  569; 
nose  V.  Hall,  26  Oonn.  393;  68  Am.  Dec. 
402;  Molyneanx  r.  Collier,  13  Ga.  406; 
Brown  v.   Ayer,  24   Ga.  478;   Neal  v. 
Handley,  116  111.  418;  Cnrtlss  v.  Martin, 
29  ni.  667;  Hayes  v.  Iron  Co..  125  III.  626 ; 
Rosenmneller  v.  I^impe  89111.212;  Iron 
Oo.  V.  Detweiler,  23  III.  App.  656 ;  Slater  v. 
Schack,  83  111.  191;  Markel  v.  Spielter, 
28  Ind.  488;  Stone  v.  Lewman,  28  Ind. 
97;  4  G.  Greene,  644;  Norrls  v.  Slaughter, 
3  G.    Greene.   116;   State  v.   Clark,  12 
Iowa,  335;  Boyal  v.   Lindsay,  16  Kan. 
591 ;  St  Lonis  B.  R.  Go.  v.  Davis,  35  Kan. 
464;  Cntter  v.  Reynolds,  8  B   Mon.  598; 
Williams  V.  Langford,  15  B.  Mon.  669; 
Fcnwick  V.  Phillips,  3   Met.  (Ky.)  8; 
Ricketts  V.  Hall,  2  Bash, 249;  Arnolds. 
Park,  8  Bnsh,  6;  Gelser  v.  Kirchner,  4 
Gill  ft  J.  305;  23  Am.  Dec.  666;  Jones  v. 
Ricketts,  7  Md.  103 ;  Campbell  v.  Booth, 
8Md.  107;  16Md.669;Qurley  v.Hiteshne, 
6  Gill,  218;  Obcrnoff  v.  Union  Bank,  31 
Md.  126;  1  AiTi.  Kep.  31 ;  Guild  v  Batlcr, 
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127  Mass.  886;  Hastings  v.  Lovejoy,  140 
Mass.  261;  Harrlman  v.  Harrlman.  12 
Gray,  341;  Brooks  v.  White.  2  Met.  285; 
37  Am.  Dec.  96;  Smith  v.  Bartholomew, 
1  Met.  276;  35  Am.  Dec.  865;  Twltchell  r. 
Shaw,  10  Cash.  46;  67  Am.  Dec.  80;  Potter 
V.  Green,  6  Allen,  442 ;  Jennings  v.  Chase, 
10  Allen,  526;  Cnrran  v.  Rammell,  118 
Mass.  482;  Lathrop  t.  Page,  129  Mass.  21 ; 
Sage  V.  Valentine,  23  Minn.  102;  Lankton 
V.  Stewart,  27  Minn.  346;  Jones  v.  Perkins, 
29  Miss.  189;  Price  v.  Cannon,  8  Mo.  453; 
Riley  r.  Kershaw,  62  Mo.  224;  Blanchard 
V.  Noyes,  8  N.  H.  518;  Fisher  v.  Wlllard, 
20  N.  H.  121;  Matthewson  v.  Stralford 
Bank,  45  N  H.  107;  Danle  s  v.  Hatch,  21 
N.  J.  (L.)  891;  47  Am.  Dec.  169;  Harrison 
V.  Close,  2  Johns.  448;  3  Am.  Dec.  444; 
Sesnnonr  v.  Mintnm,  17  Johns.  169;  8 
Am.  Dec.  380;  Dederick  v.  Leman,  9 
Johns.  338;  Mechanics'  Bank  v.  Hazard, 
13  Johns.  353;  Johnson  v.  Brannan,  6 
Johns.  268, 271 ;  Moss  v.  Shannon,  1  Hilt. 
177;  Blam  v.  Hartmann,  3  Daly,  47; 
Keeler  r.  Salisbury,  38  X.  Y.  648;  13  Abb. 
Pr.  101;  1  Hilt.  515;  White  v.  Jordan,  27 
Me.  870;  Bailey  v.  Day.  26  Me.  88;  Mc- 
Kenzie  r.  Calbreth.  66  N.  C.  634;  Bryan 
V.  Foy,  69  y.  C.  45;  Hayes  v.  Davidson, 
70  N.  G.  673;  Eve  o.  Moseley,  2  Strob. 
203;  Harper  «.  Graham,  20  Ohio,  106; 
Goodman  v.  Fallett,  25  Vt.  886;  Stone  v. 
Scam  mon,  6  Wis.  497. 
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take  $75  in  full  of  all  claims  is  not  binding  on  B,  who  may 
sue  for  the  $25  unpaid  ii^  the  first  case  or  for  the  full  sum 
of  $100  in  the  second.  This  rule  of  the  common  law  while 
adhered  to  in  the  American  courts  is  regarded  as  harsh  in 
its  application  to  particular  facts,  and  hence  the  judges  have 
been  ready  to  seize  on  any  circumstance  which  could  take 
the  case  out  of  the  principle  upon  which  it  rests.  There- 
fore numerous  exceptions  to  the  rule  are  to  be  found, 
and  so  numerous  are  they  as  to  make  the  rule  itself 
more  shadow  than  substance.     The  exceptions  are — 

(a)  Where  the  debtor  does  something  different  from  what 
the  creditor  is  entitled  to  demand.  Thus  where  A  owes  B 
$100  the  giving  by  A  of  a  negotiable  instrument  for  the 
debt,  or  property  instead  of  money,  as  *'  the  gift  of  a  horse, 
a  hawk  or  a  robe.  For  it  shall  be  intended  that  a  horse,  a 
hawk  or  a  robe  might  be  more  beneficial  to  the  plaintiff 
than  money  in  respect  of  some  circumstance,  or  otherwise 
the  plaintiff  would  not  have  accepted  it  in  satisfaction.'*^ 
So  the  agreement  is  sufficiently  supported,  where  it  is 
made  before  the  maturity  of  the  debt  ;*  or  at  a  different 
place  than  the  original  debt  was  made  payable,  or  was  in 
law  payable ; '  or  by  a  person  other  than  the  debtor  ;  *  or  to 
a  person  other  than  the  original  creditor ;  ^  or  the  creditor 
receives  some  additional  advantage  in  the  shape  of  addi- 
tional security,  or  where  the  debt  is  unliquidated  or  the 
amount  disputed.^ 

(b)  Where  the  contract  is  wholly  executory,  if  the  lia- 
bilities of  both  parties  are  as  yet  unfulfilled,  it  can  be  dis- 
charged by  mutual  consent,  the  acquittance  of  each  from 
the  other's  claims  being  the  consideration  for  the  promise 

of  each  to  waive  his  own.^ 

• 

1  Cumber  r.  Wane,  1  strange,  426,  ^  Morton  v,    Bnrn,  7  Ad.  ft  £.   26; 

S  Bow^ker  v.  ChildB,  3  Allen,  134.  Scotson  v.  Pegg,  6  Harl.  &  N.  295. 

3  Plnnel'B  Case,  5  Coke,  117a;  Jones  «  Kidder  v.  Blake,  45  N.  H.  330;  Jones 

V.  Perkins,  29  Miss.  139;  64  Am.  Dec.  136;  v.  Ballett,  2  Litt  49;  Pitkin  v.  Noyes,  48 

Blanehard  r.  Noyes,  3  N.  H.  518.  N.  H.  294 ;  2  Am.  Rep.  218. 

<  Whelan  v.  Edwards,  29  Ga.   815;  ^  Anson    Contr.    84;    Lattimore    v. 

Riley  v.  Kershaw,  52  Mo.  224.  Harsen,  14  Johns.  330;  Rollins  v.  Marsh* 
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(c)  Where  the  agreement  to  forego  the  residue  is  by 
a  writing  under  seal,  here  of  course  consideration  is 
presumed.^ 

(d)  Where  the  creditor  on  receipt  of  part  of  the  debt 
makes  the  debtor  a  gift  of  the  residue,  for  an  executed 
gift  is  irrevocable  by  the  donor.^ 

§  105.  Compositions  with  Creditors.  —  At  first  blush  a 
composition  with  creditors  might  seem  to  fall  under  the  rule 
just  stated,  inasmuch  as  each  creditor  agrees  to  accept  a 
less  sum  than  due  him  in  satisfaction  of  his  claim.  But  in 
these  cases,  the  promisee  to  pay  or  the  payment  of  a  part  of 
the  debt  is  not  the  consideration  upon  which  the  creditor 
gives  up  the  residue,  but  the  giving  up  a  part  of  their  claims 
by  the  other 'creditors,  parties  to  the  agreement,  is  the  con- 
sideration for  each  one  giving  up  a  part  and  accepting  the 
composition  in  discharge  of  his  whole  debt.* 

§  106.  Consideration  must  be  Legal. —  The  considera- 
tion must  not  be  illegal,  immoral  or  contrary  to  public 
policy.* 

§  107.     Consideration   is  Executory  or  Oxecnted. —  A 

consideration  is  executory  or  executed.  An  executed  con- 
sideration is  some  act  performed  or  some  value  given,  at  the 
time  of  the  making  of  the  promise,  and  in  return  for  the 
promise  then  made.  An  executory  consideration  is  a 
promise  to  do  or  to  give  something  in  return  for  the 
promise  then  made.^ 


1*28  Mass.  116;  Manroe  v,  Perkins,  9  Pick 
2»8;   Stewart  v.  Keteltas,  36  N.  T.  388; 
Bishop  V    Basse,  68  111.  403;    Cooke  r. 
Marphy,  70  Ul.  96;  King  v.  Julet,  7  M.  & 
W.M. 

1  See  ante,  §66. 

2  Bishop  Contr.  §  ftO.    Lawson  Rights, 
Rem.APr.  S  lasi. 

3  Stelnman  v.  Magnus,  11  East,  890; 
Norman  v.  Thompson,  4  Ex.  755;  Boyd 
V.  Hind,  1  Hurl.  AN.  938;  Good r. Cheese- 
US 


man,  2  B.  ft  Ad.  928;  Eaton  v.  Lincoln, 
13  Mass.  424;  Gifford  v.  Allen, 3  Met.  265; 
Henry  V.  Patterson,  67  Pa.  St.  846;  Per- 
kins V.  Lockwood,  100  Mass.  S50;  Far- 
rington  v.  Hodgdon,  119  Mass.  463; 
Robert  V.  Bamum,  80  Ky.  28;  Murray  r. 
Snow,  37  In.  410;  White  v.  Kantz,  107  N. 
Y.618. 

*  See  po9t.  Legality. 

^  Leake  Contr.  18. 
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§  108.  Past  Consideration. —  A  past  consideration  will 
not  support  a  promise  for  it  confers  no  benefit  on  the 
promisor,  and  involves  no  detriment  to  the  promisee  in 
respect  of  his  promise.^  A  past  consideration  is  some  act 
or  forbearance  in  time  past  by  which  a  man  has  benefited 
without  thereby  incurring  any  legal  liability.  If  after- 
wards, whether  from  good  feeling  or  interested  motives, 
he  makes  a  promise  to  the  person  by  whose  act  or  forbear- 
ance he  has  benefited,  and  that  promise  is  made  upon  no 
other  consideration  than  the  past  benefit,  it  is  gratuitous 
and  cannot  be  enforced ;  it  is  based  upon  motive  and  not 
upon  consideration.*  In  Bulkleyy.  Landon,^  the  plaintiff 
alleged  that  the  defendants  in  consideration  that  they 
(the  plaintiffs)  would  indorse  a  certain  note  signed  by  a 
third  person, promised  that  they  (the  defendants)  would 
hold  themselves  liable  as  makers.  This  seemed  a  clear 
case,  until  the  contract  agreement  which  the  defendant 
had  made  was  examined,  for  it  read:  ''In  consideration  of 
your  A aving' indorsed  notes  drawn  by  D.  T.  we  hereby  hold 
ourselves  responsible,'*  etc.  This  was  held  a  past 
consideration  and  the  defendant  had  judgment.  But 
to  this  general  rule  there,  are  8.everal  exceptions,  viz. : — 

(a)  A  past  consideration  will  support  a  subsequent  prom- 
ise if  the  consideration  was  given  at  the  request  of  the  prom- 
isor.* Thus  if  one  request  another  to  perform  a  service 
for  him  under  circumstances  which  reasonably  imply  a 
promise  of  recompense,  a  subsequent  promise  to  pay  for 


1  Boston  r.  Dodge,  1  Blackf.  19,  12 
Am.  Dec  %06;  Shealoy  v.  Toole,  96  6a. 
310;  Trnlovo  v  Hardy,  88  Mich.  690; 
Oomstock  V.  Smith,  7  Johns.  87 ;  Osier  v. 
Hobbs,  83  Ark  215 ;  Wilson  r.  Edmonds, 
24  N.  H.  617;  Green  v.  First  Parish,  10 
Pick.  540;  Dearborn  v.  Bowman,  3  Mete. 
196;  Shepherd  r.  Yoang,  8  Gray.  152; 
WllUams  V.  Hathaway,  19  Pick.  387; 
Cbamberlln  v.  Whltford,  102  Mass.  450; 
Allen  V.  Bryson,  67  la.  591 ;  Carson  v, 
Clark,  1  Scam  (111),  113;  Bartholomew  v. 
Jackson,  20  John  28;  11  Am.  Dec.  237. 


3  Anson  Contr.  92. 

8  2  Conn.  104. 

'*  Lampleigh  v.  Bralthwart,  Hob.  106; 
1  Smith  L.  Gas.  67;  Allen  r.  Woodward, 
22  N.  H.  544,  Chad  wick  v,  Knox,  81  N. 
H.  226;  64  Am.  Dec.  329;  Ohaffee  v. 
Thomas,  7  Cow.  358;  Comstock  v.  Smith, 
7  Johns.  87;  Pool  v  Homer.  64  Md. 
138;  Lonsdale  v.  Brown,  4  Wash.  (U.S.) 
148;  Goldsby  v.  Robertson,  1  Blackf.  247; 
Dearborn  v.  Bowman,  8  Met.  165;  Car- 
son V.  Clark.  2  111.  113. 
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the  services  so  rendered  is  enforceable.*  So  if  a  person  in- 
curs a  legal  liability,  at  the  request  of  another,  as  by  enter- 
ing into  a  contract  with  a  third  party  or  otherwise,  such 
liability  is  a  sufficient  consideration  to  support  a  promise 
by  the  person  at  whose  request  it  is  incurred.^  If  one  re- 
quest another  to  pay  money  for  him,  in  a  manner  import- 
ing an  undertaking  to  repay  it,  the  amount,  when  paid,  be- 
comes a  debt,  —  the  request  to  pay  and  the  payment 
according  to  the  request  forming  a  contract  to  pay  the 
amount  which  is  technically  described  in  law  as  a  debt  '<  for 
money  paid  by  the  plaintiff  for  the  defendant  at  his  re- 
quest." ^ 

(b)  If  one  without  authority  voluntarily  does,  on  behalf 
of  another,  that  which  the  other  was  legally  bound  to  do, 
the  latter  may  ratify  the  act  by  a  subsequent  promise  of 
recompense,  and  the  ratification  will  be  equivalent  to  a 
previous  request  importing  such  promise.* 

(c)  Where  a  promise  for  a  valuable  consideration  cannot 
be  enforced  against  the  will  of  the  promisor,  by  reason  of 
some  rule  or  provision  of  law  meant  for  his  advantage,  he 
may,  subsequently,  if  of  full  capacity  to  contract,  re- 
nounce the  benefit  of  such  rule  or  provision  by  renewing 
his  original  promise.^     A  promise  by  a  person  of  full  age 


1  See  cases  in  last  note  and  Hicks 
V.  Barhans.  10  Johns.  24S;  Oatfleld  r. 
Waring,  U  Johns.  188;  Davidson  v.  Gas 
Light  Co.,  99  N.  Y.  666;  MiUiken  v. 
Telegraph  Co.,  UO  N.  Y.  407;  O'Connor 
V.  Beckwith,  41  Mich.  657;  Wilson  v. 
Edmonds,  24  X.  H.  517  In  Merrick  v. 
Giddlngs,  1  Mackey,  394,  it  is  said  that 
when  services  are  performed  at  re- 
quest, a  subsequent  promise  different 
from  that  which  the  law  implies  from 
the  request  is  ntuium  pcuitum. 

*  Mound  City,  etc.,  Assn.  i\  Slawson, 
66  Cal.  425;  Oallahan  r.  Linthlcuro, 
43  Md.  97;  20  Am.  Rep.  106;  Skldmore 
V,  Bradford,  L.  B.  8  Eq.  134. 

^  Leake  Cent.  55. 

*  Gleason  v.  Dyke,  22  Pick.  390,  393; 
Doty    V.    Wilson,    14    Johns.   378,  882; 
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Hassinger  r.  Solms,  5  S.  A  R.  4,  8; 
Paynter  v-  Williams,  1  Cromp.  &  Mees. 
819;  Seymour  r.  Marlboro,  40  Vt.  171.  In 
Booth  V.  Fitzpatrick,  86  Vt.  681,  It  ia 
held  that  '*  if  the  consideration,  even 
vHthout  request,  move  directly  from  the 
plaintiff  to  the  defendant,  and  in  ares 
directly  to  defendant's  benefit,  the 
promise  is  binding  though  made  upon 
a  past  consideration."  See  McMorris 
V.  Harnden,  2  Bailey,  66;  21  Am.  Dec. 
515. 

<»  Jamison  v  Ludlow,  %  La.  Am.  492; 
Lonsdale  v.  Brown,  4  Wash.  86; 
Womac^  v.  Womach,  8  Tex.  397;  58 
Am.  Dt9c;  119;  McKelvey  v.  Tate,  8 
Rich.  339;  Eatz  v-  Moore,  IS  Md.  656; 
Feeny  v,  Daly,  8  Gal.  84;  Shepard  v, 
Rogers,  7  R.  T.   470;  84    Am.   Dec.  678; 
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to  pay  a  debt  contracted  during  his  minority  is  binding 
thoagh  made  on  no  new  consideration.^  So  is  a  promise  to 
pay  a  debt  barred  by  the  statute  of  limitations,^  or 
after  a  discharge  in  bankruptcy.^  The  principle  upon 
which  these  cases  rest  is,  ''  that  where  the  consideration 
was  originally  beneficial  to  the  party  promising,  yet  if  he 
be  protected  from  liability  by  some  provision  of  the 
statute  or  common  law,  meant  for  his  advantage,  he  may 
renounce  the  benefit  of  that  law ;  and  if  he  promises  to  pay 
the  debt,  which  is  only  what  an  honest  man  ought  to  do, 
he  is  then  bound  by  the  law  to  perform  it."  *  In  these 
cases  the  action  is  brought  on  the  original  promise,  and 
the  new  promise  simply  operates  as  a  waiver  by  the 
promisor  of  a  defense  which  the  law  gives  him  against  an 
action  on  the  old  promise.^ 


§  109.  Consideration  Obtained  by  Fraud.  —  Where 
by  his  own  fraud  a  person  has  obtained  a  benefit,  he  can- 
not set  up  such  fraud  to  show  thcat  he  had  made  no  previous 
request.*  Thus  where  a  man  fraudulently  representins; 
himself  to  be  the  owner  of  land  induced  another  to 
labor  on  it  in  expectation  of  becoming  a  joint  owner,  it  was 
held  that  the  latter  on  discovering  the  fraud,  might  sue  for 
and  recover  the  value  of  his  services.  And  founded  on 
this  principle  is  a  Missouri  case  where  a  woman  having  dis- 
covered that  her  husband  was  already  married  was  permitted 
to  recover  the  value  of  her  services  while  living  with  him.^ 
But  where  consideration  has  been  obtained  by  means  of  a 


ScoQton  V.  Eislord,  7  Johns.  38;  Erwin 
V.  Saandera,  1  Coir.  8i9;  13  Am.  Dec 
520;  Sbippey  v.  Henderson,  U  Johns. 
178;  7  Am.  Dec.  4LSi  Mazlm  v.  Biorse^S 
Mass.  127. 

I  Oases  cited  In  last  note;  Reed  r. 
Batchelder,  1  Met.  569. 

s  Keener  r.  Crull,  19111.  189;  Car- 
roll V.  Forsyth,  69  111.  127;  LltUe  v. 
Blant,  9  Pick.  488;  Weston  v.  Hodg- 
kins,  186  Mass.  826. 

3  St.   John  V,  Stephenson,  90  111.  82; 


Katz  V.  Moessinger,  110  111.  872;  Allen  v. 
Ferguson,  18  Wall  1 

*  Parke,  B.,  in  Earle  v.  Oliver,  2  Ex.  71. 

6  Way  r.  Sperry,  6  Oush.  288,  241; 
Shippey  V.  Henderson,  14  Johns.  178, 
Betton  V.  Catts,  11  N.  H.  170;  Norton  v. 
Colby,  52  111.  196;  Marshall  v.  Tracy,  74 
111.  379;  Yaw  v.  Kerr,  47  Pa.  St  383; 
Shepard  v.  Rhodes,  7  R.  I.  470. 

«  Lawson  Rights,  Rem.  ft  Pr  ,  §  243. 

7  Higgins  V.  Breen,  9  Mo.  497. 
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contract  though  induced  by  fraud,  the  plaintiff  cannot  assert 
any  other  contract  than  that  in  fact  made.  He  may  affirm 
it  or  may  disaffirm  it  and  recover  the  consideration  or 
damages  for  the  fraud. ^ 

§  110.  Failure  of  Oonsideratioii. —  A  total  failure  of 
consideration  avoids  the  contract,  and  is  a  good  defense  to 
a  suit  upon  it.'  *But  a  subsequent  depreciation  in  the  value 
of  the  thing  or  its  failure  is  no  defense.^  As  where  the 
object  for  the  accomplishment  of  which  a  subscription  was 
given  failsy^or  stock  in  a  corporation  which  a  person  pur- 
chases becomes  of  no  value,^  or  a  patent  sold  on  credit  be- 
comes worthless  on  account  of  subsequent  improvements.^ 
A  partial  failure  of  consideration  is  a  defense  pro  tantoJ 


1  Leake  Oontr.  62;  BarkhamBted  v. 
Case,  6  Conn.  628;  18  Am.  Dec.  92. 

2  Jones  V,  Baftam,  50  111  277; 
Hodgkins  v.  Moalton,  100  Mass.  ail; 
Morrow  v.  Hanson,  9  Ga.  398 ;  6i  Am.  Dec 
347;  Westervelt  v.  Manufacturing  Co., 
U  Daly.  882;  Dodge  v.  OateB,27  Kan.  702; 
Jones  V,  Hathaway,  77  Ind.  14 ;  Snyder  v. 
Kurtz,  61  la.  SOS;  Montelius  v.  Wood, 
06  la.  254;  Sorrells  v.  McHenry,  88  Ark. 
127;  Simpson,  etc.,  College  v.  Bryan,  60 
la  298;  Powell  v.  Snbers,  67  Ga.  448; 
Thompson  v,  Wheeler  etc.  Man.  Co.,  29 
Kan.  476;  Jeffries  v.  Lamb,  78  .Ind.  202; 
House  V.  Kendall,  55  Tex.  40. 
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8  Blackman  v.  Dowllng,  68  Ala.  804; 
Daniel  v.  Taryer,  70  Ga.  208;  Dowdy  v. 
MoLeilan,53Ga.  406;  Eerchner  v.  Gettys, 
18  8.  C.  521 ;  Fotter  v.  Earnest,  45  Ind.  416 ; 
Perry  v.  Buckman,  33  Tt.  7;  Taylor  v. 
Mayhew,  11  Helsk.  596;  Topp  v.  White,. 
12  Helsk.  165;  Byrne  v.  Onmmlngs,  41 
liiSB.  192;  Smock  v.  Plerson,  68  Ind.  406. 

*  Smith  V.  Sower,  2  Duy.  17. 
^  Gore  o.  Mason,  18  Me.  84. 

*  Harrison  v.  Bird,  22  Wend.  118. 

T  Folsom  o.  Mussey,  8  Me.  400;  28  Am. 
Deo.  622;  Marston  v.  Sweet,  66  N.  T.  206; 
28  Am.  Bep.  48;  Smith  v.  Busby,  16  Mo. 
887;  67  Am.  Dec.  207. 
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(b)  Bights  and  Liabilitiee  of  Partiee  where  Principal  Named. 
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* 

187.  Factors. 

188.  Broilers. 

189.  Del  credere  agents. 

190.  Foreign  principal. 

191.  Irresponsible  or  non-existent  principal. 

192.  Agent  cannot  sue. 

(2)  Form  of  the  Contract. 

198.  Authority  must  be  executed  in  name  of  principal. 
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(c)  Bights  and  LiabilUies  of  Parties  where  Principal  not  Named. 

196.  Liability  when  principal  unnamed  but  agency  disclosed. 

197.  Liability  when  agency  undisclosed. 

198.  Liability  for  frauds  and  torts. 

III. 

THE  DETERMINATION  OF  THE  AGENT* S  AUTHORITY. 

199.  Introductory. 

200.  By  agreement. 

201.  By  act  of  one  of  the  parties. 

202.  By  operation  of  law. 

208.  Time  at  which  revocation  takes  effect. 

204.  Authority  coupled  with  interest  or  on  consideration. 

§  111.  Introductory.  — Having  completed  an  examina- 
tion of  the  methods  by  which  a  contract  may  be  formed  we 
have  next  to  examine  the  question  as  to  its  binding  nature 
in  view  of  the  parties  who  have  entered  into  it,  for  the  pur- 
pose of  determining  whether  or  not  they  were  legally  capable 
of  contracting.  We  shall  therefore  in  this  chapter  discuss 
the  matter  first  of  (A)  Parties  in  General,  following  this 
with  a  statement  of  the  causes  from  which  incapacity  to 
contract  may  arise.  And  it  will  be  found  that  the  follow- 
ing are  under  a  greater  or  less  disability  in  this  respect, 
viz.:  (B)  The  State  or  Government;  (C)  Aliens;  (D) 
Convicts;  (E)  Corporations;  (F)  Infants;  (G)  Married 
Women;  (H)  Insane  Persons;  (I)  Drunkards,  and  (J) 
Agents. 

A. 

PARTIES    IN    GENERAL . 

§  112.  Two  Parties  Xecessary.  — Two  parties  are  essen- 
tial to  every  contract^  for  a  man  cannot  sue  himself  or 
enter  into  any  obligation  enforceable  by  law  with  himself;  ^ 
nor  can  the  same  person  be  a  party  on  both  sides,  although 

1  Carson  v.  Olark,  1  Scam.  113;  26  Am.  >  Taassig  v.  Hart,  58  N.  7. 425;  Col- 

Dec.  79.  llns  V,  Tilton,  58  Ind.  874;  Whitehead  v. 

Hellen,  76  N.  0.  99. 
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other  persons  be  joined  with  him  on  the  one  side  or  the 
other.^  One  of  the  parties,  however,  may  not  be  in  exist- 
ence at  the  time,  or  at  least  not  ascertained  ;  as  in  the  case 
of  an  offer  of  a  reward,  which  may  be  accepted  by  any  one 
performing  the  services  required.^  No  action  can  be  main- 
tained upon  an  instrument  in  writing  for  the  payment  of 
money,  unless  the  instrument  shows  on  its  face  to  whom 
it  is  payable.^  But  a  variance  or  mistake  in  the  names  of 
parties  to  a  contract,  whether  individuals  or  corporations, 
is  not  fatal  to  their  contracts,  if  there  be  a  sufficient  descrip- 
tion bf  the  parties,  by  which  they  may  be  identified.* 
The  question  as  to  who  are  the  parties  to  a  contract  is  one 
for  the  jury.* 

■ 

§  113.  One  Not  a' Party  to  a  Contract  Enforcing  it. — 

It  is  a  principle  of  the  common  law  that  one  cannot  acquire 
rights  under  a  contract  to  which  he  is  not  a  party  and  hence 
no  right  to  enforce  a  contract  is  given  to  a  person  not  a 
party  to  it  or  an  assignee  of  such  a  party.*  There  must  be 
a  privity,  as  it  is  called,  between  the  party  who  made  the 
promise  and  the  party  who  seeks  to  enforce  it.  Thus,  if 
I  were  to  contract  with  B  to  furnish  me  materials  for  my 
house,  agreeing  to  make  him  certain  advances  as  they  were 
delivered,  and  B  was  to  inform  C  of  it  and  tell  him  that  he 
might  do  the  work  if  he  chosci  C  could  not  step  in,  do 
the  work,  and  sue  me  for  the  price.  "  A  man  cannot  be 
made  debtor  to  any  indefinite  number  with  whom  ho 
never  contracted,  by  their  making  arrangements  with  one 


1  Moffatt  V.  Van  Milllngen.  2  B.  ft  C. 
124,  note;  De  Tastet  v.  Shaw,  1  B.  ft  Aid. 
iAA ;  Faulkner  v  Lowe,  2  Ex.  5d5. 

2  Ante,  $26   . 

3  Mayo  V.  Chcnowltb,  1  III.  200. 

*  Medway  Manfg.  Co.  v.  Adams,  10 
Mass.  360. 

»  Miller  V.  Ford,  4  Rich.  376;  55  Am. 
Dec.  687. 

•  Price  V.  Easton,  4  B.  ft  Ad.  433; 
Tnttle  V.  CaUln,  1  D.  Chip.  346;  12  Am. 


Dec.  691 ;  RoBsman  v.  Townsend,  17  Wis. 
95;  84  Am.  Dec.  733;  Ross  v.  Milne,  12 
Leigh,  204;  37  Am.  Dec.  616;  Ellison  v. 
Jackson  Co.,  12  Cal.  542;  Seaman  v. 
Whitney,  24  Wend,  260;  85  Am.  Dec  619; 
Figure  r.  Mut.  Soc.,46  Vt.  862;  Haskett 
V.  Flint,5BIatchf.  69;  33  Am.  Dec.  452; 
Laidlow  v.  Hatch,  75  111.  11 ;  Hall  v.  Car- 
peo,  27  111.  886;  81  Am.  Dec.  234.  An 
offer  made  to  one  person  cannot  be 
accepted  by  another.    Leake  Cont.  48. 
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with  whom  he  has  contracted  to  deliver  property  on  his 
contract."^  So  where  a  water  company  contracted  to  sup- 
ply a  city  with  water  to  extinguish  fires,  but  failed  to  do 
so,  it  was  held  that  a  citizen  whose  property  had  been 
burned  through  such  failure  could  not  sue  the  company 
for  the  breach.^  But  j^everal  exceptions  have  always  been 
inc^rafted  on  this  rule  and  the  rule  itself  is  now  almost 
obsolete  in  most  of  the  States. 

(a)  If  A's  promise  to  B  amounts  to  a  trust  in  favor  of 
C,  C  can  sue  on  it  by  virtue  of  the  fiduciary  relation  which 
such  a  promise  creates.  Thus  if  a  person  conveys  prop- 
erty to  another  directing  that  it  shall  be  held  for  the  benefit 
of  a  third  person,  not  a  party  to  the  transaction,  the  latter 
may  enforce  the  trust  in  a  court   of  equity.' 

(b)  Where  the  defendant  has  in  his'hands  money  which, 
in  equity  and  good  conscience,  belongs  to  the  plaintiff,  it 
is  no  objection  that  there  is  want  of  privity  between  the 
parties  to  the  action,  or  that  the  consideration  did  not  move 
from  the  plaintiff.  The  law  creates  both  the  privity  and 
the  promise.* 

(c)  A  near  relationship  between  the  promisee  and  the 
person  who  is  to  take  a  benefit  under  the  contract  will  give 
such  person  a  right  of  action.^ 

(d)  In  the  code  States  the  statutory  provision  that  every 


1  Hossman  v.  Towneend,  17  Wis.  95; 
8i  Am.  Dec.  733;  Boston  Ice  Co.  v.  Pot- 
ter, 12SMa88.28;25  Am.  Rep.  9. 

2  Ferris  v.  Carson  Water  Co.,  16  Ncv, 
44;  40  Am.  Rep.  485;  Fowler  v.  Athens 
City  Water  Co..  83  Ga,  219;  20  Am.  St. 
Rep.  813;  Becker  v.  Keoknk  Water 
Works,  79  la.  419;  18  Am.  »t.  Rep.  377. 

3  Railroad  Co.  v.  Darant,  95  U.  S.  576; 
Allen  V.  WithroWpllOU.  S.  119;  Preach- 
er's Aid  Soc.  V.  England,  106  ill.  126; 
Chace  r.  Chapln,  130  Mass.  128;  Harris- 
burg  Bank  v.  Tyler,  3  W.  &  S.  373;  Mory 
V.  Michael,  18  Md.  227. 

^Mellen  v,  Whipple,  1  Gray,  822; 
Lewis  V.  Sawyer,  44  Me.  332;  Taylor  v, 
Taylor,  20111.  650;  Hosford  v,  Kanouse, 
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45  Mich.  620;  Keen  r.  Sage,  75  Me.  140; 
Spencer  v,  Towles,  18  Mich.  9;  and  see 
ante,  §  33 ;  Implied  Contracts. 

'  This  was  laid  down  in  England  In 
the  case  of  Bourne  v.  Mason,  1  Vent.  6, 
in  which  it  was  held  that  the  danghter 
of  a  physician  might  maintain  cuaumptU 
upon  a  prumiso  to  her  father  to  give 
her  a  sum  of  money  if  he  performed  a 
certain  cure.  But  this  case,  though 
overruled  In  a  later  English  case 
(Tweddle  o.  Atkinson,  1 B.  &  S.  398),  has 
been  followed  in  Massachusetts.  Fel- 
ton  V.  Dickinson,  10  Mass.  287;  MeUen 
v.  Whipple,  1  Gray,  328 ;  Sxohange  Bank 
V.  Bice,  107  Mass.  42. 
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action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  gives  the  party  for  whose  benefit  a  contract  is 
made  the  right  of  action.^  And  even  independent  of  the 
codes  the  modern  American  rule  is  that  where  a  person 
makes  a  promise  to  another  for  the  benefit  of  a  third  per- 
son, the  latter  may  maintain  an  action  upon  it.^  But  to 
such  a  suit  by  a  third  person  a  failure  of  consideration,  or 
a  rescission  of  the  contract  by  the  parties  thereto,  before 
the  acceptance  by  the  plaintiff  of  the  stipulation  in  his 
favor,  is  a  defense.^ 

(e)  A  may  represent  B,  in  virtue  of  a  contract  of  em- 
ployment subsisting  between  them,  so  as  to  become  his 
mouth-piece  or  medium  of  communication  with  C,  and  give 
both  B  and  C  rights  as  against  each  other.     This  employ- 


1  Pomeroyon  Remedies,  §139;  Bliss 
on  Code  Pleadings,  241. 

s  Uendrick  v.  Lindsey,  93  U.  S.  143; 
Lawrence  v.  Fox,  20  N.  Y.  268;  Burr  v. 
Beers,  24  X.  Y.  178;  80  Am.  Dec.  327; 
Brewer  v.  Dyer,  7  Cash.  837;  Smith  v. 
Kemper, 4  Mart.  (La.)  409;  6  Am.  Dec. 
7iW;  Schemerhom  v.  Vandcrheyddn,  1 
Johns.  189;  3  Am.  Dec.  305;  Ma^sou  v. 
Hall,  90  Ala.  601;  Treat  v.  Stanton,  14 
Conn.  454;  Morgan  v.  Overman  Co.,  37 
Cal.  587;  Arnold  v.  Lyman,  17  Mass.  400; 

9  Am.  Dec  154 ;  Joslin  v.  N.  J.  Car  Co  , 
36  N.  J.  (L.)  141 ;  Jones  v.  Thomas,  21 
Gratt.  101;  Kimball  v.  Noycs,  17  Wis. 
G96;  Bellas  v.  Fagely,  19  Pa.  St.  276; 
Bristow  V.  Lane,  21  111.  194;  Bohanan  r. 
Pope,  42  Me.  06 ;  Flint  v.  Cadena8so,61  Cal. 
83 ;  Marlgny  v.  Rem^,  8  Martin,  N.  S.,  607 ; 
15  Am.  Doc.  172;  Dearborn  v.  Parks,  5 
Me.  81 ;  17  Am.  Dec  206;  Kelly  v.  Evans, 
3  Pcnr.  A  W.  887;  24  Am.  Dec.  325; 
Hind  v.  Holdship,  2  Watts.  104;  26  Am. 
Dec  107;  Blymlre  v.  Boystle,  6  Watts. 
182;  81  Am.  Dec  458;  Cox  v,  Skeen,  2 
Ired.  230;  38  Am.  Dec  691;  Barker  v. 
Backlln,S  Denlo,  45;  48  Am.  Dec  727; 
Edmonson  v.  Penny,  1  Pa.  St.  334 ;  44 
Am.  Dec  187;  Brown  v.  O'Brien,  1  Rich. 
268;  44  Am.  Dec  254 ;  Bobbins  v.  Ayrcs, 

10  Mo.  588;  47  Am.  Dec  125;  Machlas 
Hotel  Co.  V.  Coyle,  35  Me.  405;  58  Am. 


Dec.  713;  West  v.  Western  Union  Tel. 
Co.,  3d  Kan.  93;  7  Am.  St.  Rep.  530; 
Campbell  v.  Smlih,  71  N.  Y.  26;  27  Am. 
Rep.  5. 

3  Amonett  v.  Montague,  75  Mo.  43. 
In  England,  the  recipient  of  a  telegraph 
me^tsage  cannot  maintain  an  action 
against  the  company  for  damages 
caasudby  its  negligence  either  in  send- 
ing It  incorrectly  or  not  sending  it  at  all. 
The  obligation  on  the  part  of  the  com- 
pany is  one  of  contract  with  the  sender, 
to  which  the  receiver  ia  not  a  party,  and 
under  which  he  can  claim  no  rights. 
In  the  United  States,  this  technical  rnle 
is  not  recognized,  but  a  telegraph  com- 
pany may  be  sued  by  the  party  to  whom 
a  message  is  addrcsRcd  for  dnmago  re- 
sulting from  its  neglect.  New  York,  etc., 
R.  R.  Co.  V.  Dryburg,  35  Pa.  St.  29S;  7S 
Am.  Dec.  838;  Elwood  r.  Western  Union 
Tel.  Co.,  45  N.  Y.  549;  6  Am.  Rep.  UO; 
Wolfsklhl  r.  Western  Union  Tel.  Co.,  4b 
Hun,  542;  Rose  v.  United  States  Tcl. 
Co.,  6  Robt.  3«>5;  Western  Union  Tcl. 
Co.  V.  Carew,  15  Mich.  52.";  Aiken  r. 
Tel.  Co.,  5  §.  O.  358;  Western  Union 
Tel.  Co.  r.  Hope,  11  111.  App.  289;  Wads- 
worth  V.  Western  Union  Tel.  Co.,  86 
Tenn.  695;  6  Am.  St.  Rep.  864;  West  v. 
Western  Union  Tel.  Co.,  39  Kan.  93; 
7  Am    St.  Rep.  5:50. 
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ment  for  the  purpose  of  representation  is  the  contract  of 
agency.     The  subject  of  agency  is  considered  elsewhere.^ 

§  114.  Contract  Cannot  Bind  One  Xot  Party  to  it. — 

Except  that  parties  to  a  contract  are  presumed  to  bind  their 
personal  representatives  as  well  as  themselves,^  an  agree- 
ment does  not  bind  a  person  not  a  party  to  it.^ 

§  115.  But  May  Impose  Duties  on  Him. —  But  though 
a  contract  cannot  impose  the  burdens  of  an  obligation  upon 
one  who  was  not  a  party  to  it,  nevertheless  a  contract  does 
impose  a  du(i/y  upon  persons  extraneous  to  the  obligation, 
not  to  interfere  with  its  due  performance.  In  the  leading 
case  of  Lumleyw,  Gye^^  the  plaintiff,  being  the  manager  of 
an  opera  house,  engaged  a  singer  to  perform  in  his  theater. 
The  defendant  induced  her  to  break  her  contract.  The 
plaintiff  sued  the  defendant  for  procuring  this  breach,  and 
it  was  held  that  without  deciding  that  an  action  would  lie 
against  one  who  procured  the  breach  of  any  kind  of  con- 
tract, such  an  action  would  lie,  at  any  rate,  for  inducing  a 
servant  to  quit  the  services  of  his  master.  And  in  the  sub- 
sequent case  of  Bowen  v.  Hall^  the  case  was  not  limited 
to  the  relation  of  master  and  servant,  but  the  broad  prin- 
ciple was  laid  down  that  a  man  who  induces  one  of  the 
parties  to  a  contract  to  break  it,  intending  thereby  to  in- 
jure the  other,  is  liable  to  an  action.  The  decisions  in  the 
United  States  are  not  harmonious.  It  is  not  denied  in 
our  courts  that  an  action  will  lie  for  wrongfully  enticini; 
away  another's  servant   or   apprentice.*     But  in  a  Maine 


1  See  pott,  §165. 

2  Kornochan  v,  Marray,  111  N.  T. 
306;  7  Am.  St.  Hep.  744. 

s  BoHes  V.  Carli,  12  Minn.  113. 

4  2  E.  &  B.  216. 

»  6  Q.  B.  Dlv.  839. 

«  Lawson  Rights,  Rem.  A  Pr.,  289; 
Woodward  v.  Waahbarn,  8  Denlo,  869; 
Blxby  9.  Dtinlap,  56  N.  H.  4%56;  22  Am. 
Rep.  475;  Noice  r.  Brown,  89  X.  J.  (L.) 
569;  Ames  v.   Union   Railway  Co.,  117 
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Mass.  541 ;  Hasklns  v.  Royster,  70  N.  C. 
601 ;  16  Am.  Rep.  780;  Walker  v.  Cronin,  107 
Mass.  555;  Jones  v.  Blocker,  43  Ga.  881 ; 
Daniel  v.  Swearlnger,  6  S.  O.  297;  24  Am. 
Rep.  471;  Huff  v.  Watkins,  15  S.  0.  82; 
40  Am.  Rep.  680;  Batterfield  v.  Ashley, 
2  Gray,  254;  Carew  v.  Ratherford,  106 
Mass.  1;  8  Am.  Rep.  287;  Mllbnrne  v. 
Byrne,  1  Cranch  0.  0.  289;  Haight  v. 
Badgeley,  15  Barb.  499. 
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caseMt  is  said :  "A  man  may  advise  another  to  break  a  con- 
tract, if  it  be  not  a  contract  for  personal  servites.  He  may 
use  any  lawful  influences  or  means  to  make  his  advice  prevail. 
In  such  a  case  the  law  deems  it  not  wise  or  practicable  to 
inquire  into  the  motive  that  instigates  the  advice.  His 
conduct  may  be  morally  and  not  legally  wrong."  On  the 
other  hand  in  Massachusetts  it  is  said  that  the  principle  of 
Lumley  v.  Gye  applies  to  **  all  contracts  of  employment,  if 

« 

not  to  contracts  of  every  description;  '**  and  in  North  Caro- 
lina that  **  the  same  reasons  coyer  every  case  where  one 
person  maliciously  persuades  another  to  break  any  contract 
with  a  third  person.     It  is  not  confined  to  contracts  of 


service. 


»»  3 


§  116.  Joint  and  Joint  and  Several  Contracts.  —  Two 

or  more  persons  may  bind  themselves  jointly,  or  severally, 
or  jointly  and  severally,  and  different  rights  and  liabilities 
are  created  in  each  case. 

1.  Where  two  or  more  persons  make  a  joint  contract 
each  is  liable  for  the  full  performance  of  the  whole  contract.* 
Upon  the  death  of  one  the  liability  devolves  on  the  survivor 
or  survivors,  and  the  representatives  of  the  deceased  can- 
not be  sued,^  unless  there  are  special  circumstances  which 
show  that  the  liability  should  be  treated  as  a  several  one.^ 
The  making  of  a  joint  promise  is  implied  from  the  use  of 
such  words  as  **  we  promise,"  ^  **  we  agree,"*  **  we  under- 


Haywood  v.  Tillson,  75  IdTe.  100. 

8  Walker  v.  Cronin,  107  Mass.  &65. 

8  Jones  V,  Stanley,  76  N.  O*  355;  and 
see  Dudley  v.  Briggs,  141  Mass.  584 ;  Rice 
V.  Manley,  66  N.  Y.  82;  Benton  v.  Pratt, 
2  Wend.  385;  Jones  v.  Blocker,  43  6a. 
321 ;  Barger  v.  Oarpenter,  2  8.  0.  7. 

*  Allln  9.  Sliadbume,  1  Dana,  68;  25 
Am.  Dec.  121 ;  Field  v.  Rank,  2  N.  J.  L. 
525;  Slocnm  v.  Falrchild, 7  mil, 292;  Rip- 
ley V.  Crooker,  47  Me.  370;  74  Am  Dec 
491;  Clark  v,  Sawson,  3  Denlo,  185; 
Sichbanm  v.  Irons,  6  W.  A  S.  67;  40  Am. 
Dec  640;  O'Brien  v.  Bonnd,  2  Speer, 
495;  42  Am.  Dec.  384. 


6  Lawson  Rights,  Rem.  &  Pr.,  $2883; 
Brown  v.  Belnght,  8  Blackf .  87 ;  23  Am. 
Dec.  873. 

«  Snmner  v.  Powell,  2  Mer.  30.  In  an 
instrument  reading,  **  We,  the  subscrib- 
ers, promise  to  pay  A  B,  teacher,  the 
following  rates  of  taltion,**  etc.,  the 
liability  of  the  sabscrlbers  Is  several, 
and  not  joint.  Beck  v.  Pounds,  20  Ga. 
36. 

7  Mayor  v.  Ripley,  6  La.  121 ;  25  Am. 
Deo.  175. 

8  M«Cums  V.  Thurston,  37  Yt.  596. 
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take, "^  etc.  So  where  several  persons  execute  an  instru- 
ment, in  parol  or  under  seal,  upon  the  same  consideration, 
at  the  same  time,  and  for  the  same  purpose,  and  taking 
effect  from  a  single  delivery;  *  so  where  parties  enter  into 
a  contract  under  seal  in  their  individual  characters,  they 
are  jointly  responsible,  although  they,  in  fact,  contract  as  a 
committee  in  anticipation  of  an  incorporation.^  Where  the 
contract  is  made  with  several  as  joint  promisees,  they  must 
all  join  in  enforcing  it.^ 

2.  Two  or  more  persons  may  bind  themselves  severally 
for  the  same  matter,  so  that  the  creditor  is  entitled  to  claim 
the  whole  debt  or  performance  against  each  debtor  separ- 
ately.*^ Or  one  person  may  bind  himself  to  each  of  several 
persons  for  the  same  debt  or  matter,  so  that  each  of  the 

'  persons  is  separately  entitled  as  creditor  to  claim  the  whole 
debt  or  performance.* 

3.  Persons  may  enter  into  concurrent  contracts  respecting 
the  same  matter,  binding  themselves  jointly  as  one  party, 
and  also  severally  as  separate  parties,  at  the  same  time ;  in 
which  case,  besides  the  one  joint  contract,  there  are  also 
as  many  several  contracts  as  there  are  separate  persons^ 
the  debt  or  matter  of  the  contract  being  one  and  the  same 
in  all  the  contracts  thus  made.^  Where  the  obligatory 
part  of  a  bond  was  in  these  words:  **  We  are  holden  and 
bound  unto  M.  C,  in  the  sum  of  five  hundred  dollars,  for 
the  payment  of  which  we  bind  ourselves  and  each  of  us ;"  it 
was  held  a  joint  and  several  bond,  on  which  an  action  could 
be  brought   against  one  of  the   obligors  separately.® 

4^  Whether  the  contract  is  joint  or  several^  or  joint  and 

1  New  Haven,  etc., Co.  v.  Hayden,  119  &  Lawson  Rights,  Rem.  &  Pr.,  §  2365; 
Mass.  861.  Larton  v,  GlUlam,  1  Scam.  577;  38  Am. 

2  StaKe  V.  Olds,  12  Ohio,  158.  Dec.  430. 

3  Lincoln  v.  Crandell,  21  Wend.  101;  «  Lawson  Rlghta,  Bern.  A  Pr.,  $  23S5; 
Rowland  v,  Phalen,  1  Bosw.  43;  Eich-  Rorabacher  v.  Lee,  16  Mich.  109. 

banm  v.  Irons,  6  Watts  ft  8.  67;  40  Am.  '  Klapp  v.  Kleckner,  3  Watts  &  S. 

Dec  546;  Presbyterian  Church  v,  Man-  519. 

son,  4  Rand.  197.  *  Carter  v.  Carter,  2  Day,  442;  2  Am. 

*  Cannon  v.  Manll,  4  Harr.  228;  Law-  Dec  113. 
son  Rights,  Rem.  ft  Pr,  §  2884. 
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several,  is  one  of  intention.  If  the  contract  made  by  several 
persons  purports  simply  to  bind  themselves  or  to  covenant, 
without  more,  the  obligation  or  covenant  is  taken  to  be 
joint  only  and  not  several ;  if  the  contract  purports  that 
they  bind  themselves  or  covenant  severally,  the  liability  is 
separate;  if  they  purport  to  bind  themselves  jointly  and 
severally  or  to  bind  themselves  and  each  of  them,  or  to 
covenant  for  themselves  and  each  of  them,  using  both  joint 
and  several  words  the  liability  is  both  joint  and  several. 
A  contract  will  be  construed  to  be  joint  or  several  accord- 
ing to  the  interests  of  the  parties,  if  the  words  are  capable 
of  that  construction,  or  even  if  they  are  not  inconsistent 
with  it ;  if  the  words  are  ambiguous  or  will  admit  of  it  the 
contract  will  be  joint  if  the  interest  be  joint,  and  it  will  be  * 
several  if  the  interest  be  several.^ 

B. 

THE   STATE   OB   GOVERNMENT. 

§  117.  Power  of  State  to  Contract. —  The  power  of  the 
United  States  government  and  the  governments  of  the  sev- 
eral States  to  make  contracts  is  recognized  as  <'  an  incident 
to  the  general  right  of  sovereignty,"  ^  and  this  capacity  to 
contract  is  co-extensive  with  the  functions  of  the  State  or 
government.^  But  the  power  is  absent  where  it  is  in 
opposition  to  an  express  constitutional  limitation  or  in- 
hibition or  where  it  is  beyond  the  sphere  and  not  in  further- 
ance of  the  objects  for  which  the  government  was 
organized.  When  a  State  enters  into  a  contract  it  can 
claim  no  exemption  from  the  rules  of  law  applicable  to 
contracts  between  individuals.^  The  State  is  not  bound  by 
general  words  in  a  statute  which  invade  its  prerogative  of 

1  Lawson  RighU,  Rem.  &  Pr.,  §  2887.  8  u.  S.  v,   Maurice,  2  Brook.   96;  IT. 

2  U.  S.  V,  Lane,  3  Mclean,  S65;   U.       S.  v.  Lane,  8  McLean,  365. 

8.    V.  Tingey.  5   Pet.    114;  Floyd   Ac-  «  Patton  v.   Gilmer,  42  Ala.  548;   94 

ceptances,    7    Wall.    666,    Dauolds    v.      Am.  Dec.  665. 
SUte,  89  N.  Y.  36. 
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sovereignty.^  Thus,  unless  it  is  expressly  named,  neither 
the  general  government  nor  a  State  is  bound  by  a 
statute  of  limitation  or  bankruptcy,^  nor  by  a  statute 
restrictino:  the  manner  in  which  certain  suits  should  be 
brought.* 

Contrary  to  the  rule  of  construction  as  between  pri- 
vate individuals  ^  a  government  grant  is  construed  most 
strongly  against  the  grantee  because  it  is  presumed  that 
the  grant  was  procured  at  his  instance  and  that  the  lan- 
guage emanated  from  him.*  But  this  rule  it  is  said  does 
not  fully  apply  to  the  case  where  a  grant  is  made  upon 
adequate  valuable  consideration  and  the  subject  consists  of 
mere  rights  of  property  not  related  to  a  public  use,  or  af- 
fecting limitations  upon  the  prerogative  of  the  govern- 
ment.® 

§  118.  May  Sue  on  its  Contracts.  —  The  State  or  govern- 
ment has  the  same  power  of  bringing  and  maintaining  suits 
as  an  individual  hasJ  A  State  may  sue  in  its  own  courts  or 
in  the  courts  of  another  State  or  in  the  Federal  courts  or 
the  national  government  may  sue  in  the  State  courts.®  A 
public  officer  cannot  sue  on  a  public  contract  made  by  him  ; 
the  action  must  be  brought  by  his  principal,  the  govern- 
ment.* 


1  Commonwealth  v,  Baldwin,  1  Watte, 
64;  U.  S.  V.  Hoar,  2  Mason,  311;  Swear • 
ingen  v,  U.  S.,  11 6.  &  J.  878;  Savings  Bk. 
V.  U.  S.  19  Wall.  279. 

<  People  V.  Herkimer,  4  Oow.  548; 
16  Am.  Deo.  879. 

8  Savings  Bank  v.  U.  S.,  19  Wall.  2S7. 

«  See  po8t;   Construction. 

*  Priestley  v.  Foulds,  2  Man.  A  6. 
194;  Canal  Co.  v.  Wheeley,  2  B.  ft  Ad. 
792 ;  Canal  Commr.  9.  People,  5  Wend. 
423;  State  v.  Morgan,  88  La.  Ann.  482;  R. 
R.  Co.  V.  Reid,  64  N.  0. 158;  Allegheny  v. 
R.  R.  Co.,  26  Pa.  St.  360;  Dugan  v. 
Bridge  Co.,  27  Pa.  St.  309;  Hartford 
Bridge  Co.  v.  Ferry  Co.,  29  Conn.  222; 
Charles  River  Bridge  v.  Warren  Bridge, 


11  Pet.  644;  Rice  v.  R.  B.  Co.,  1  Black, 
880;  Mills  v.  Connty,  2  Gilm.  197,  227; 
N.  W.  FertUieing  Co.  v,  Hyde  Park,  70 
111.  634;  Mayor,  etc,  R.  B.  Co.,  97  K.  Y. 
281. 

•  Langdon  v.  Mayor,  etc,  98  N.  Y. 
145;  Dennett  v.  State,  99  N.  Y.  107;  Gar- 
rison V.  United  States,  7  Wall .  688. 

f  U.  S.  V.  Barker,  1  Paine,  156;  State  v. 
Grant,  10  Minn.  39 ;  Spencer  v.  Broct^way, 
1  Ohio,  122;  13  Am.  Dec.  259;  People  r. 
St.  Louis,  6  Gilm.  361;  48  Am.  Deo.  877; 
U.  S.  V.  Murdock,  18  La.  846 ;  89  Am.  Dec 
651. 

*  Cases  in  last  note. 

*  Gray  v,  Paxton,  Quincy,  641;  Irish 
V,  Webster,  5  Me.  171. 
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§  119.  But  Cannot  be  Sued.  —  But  neither  the  United 
States*  nor  a  State'  can  be  sued.  This  is  a  privilege  of 
sovereignty  originally  belonging  to  the  king  who,  for  reasons 
of  public  policy,  was  exempted  from  being  made  a  defend- 
ant in  his  courts.  But  the  United  States  or  a  State  may 
consent  to  the  suit  by  waiving  its  exempticm^  or  may  grant 
permission  by  some  statutory  or  constitutional  provision.* 
**The  only  remedy  for  a  party  who  has  entered  into  a  con- 
tract with  a  State  is  by  an  appeal  to  the  legislature,  who  it 
is  fair  to  presume  will  from  motives  of  public  duty  make 
provision  for  its  full  execution  and  do  ample  justice  to  the 
party  with  whom  it  may  have  contracted :  or  else  refer  the 
case  to  the  decision  and  judgment  of  the  judiciary  by  a 
special  legislative  enactment."  ^ 

§  120.  Public  Officers  and  Agents. — The  government  of 
course  contracts  through  its  officers  and  agents.  When  the 
form  of  contracting  is  prescribed  by  law  these  agents  must 
make  the  contract  in  that  form.^  The  rule  that  an  aorent 
may  bind  his  principal  by  acts  in  violation  of  his  special  in- 
structions, if  they  are  within  the  scope  of  his  general 
authority,  does  not  apply  to  public  officers,  because  their 
powers  are  a  matter  of  record  in  the  public  laws.^  There- 
fore the  government  is  bound  only  when  the  officer  is  actu- 


1  U.  S.  V,  Clarke,  8  Pet.  486 ;  U.  S.  v, 
Mordoek,  18  La.  706;  89  Am.  Deo. 
651;  The  Siren,  7  Wall.  153;  Orleans 
Nav.  Co.  r.  The  Amelia.  7  Mart,fi90;  12 
Am.  Dec.  516. 

s  Hansaker  v.  Borden,  6  Gal.  288;  63 
Am.  I>eG.  130;  Paltison  v,  Shaw,  6  Ind. 
377 ;  Mlchlgran  Bk.  v.  Hammond,  I  Dong- 
527;  Michigan  Bk.  v.  Hastings,  1  Dong. 
225;  Troy, etc,  R.Co.  v,  Commonwealib, 
137  Mass.  43 ;  Treasurers  v.  Cleary,  8  Rich. 
872. 

s  Cohens  v.  Virginia,  6  Wheat.  214; 
Garr  v.  Bright,  1  Barb.  Ch.  157;  Sinking 
Fond  Commrs.  v.  Northern  Bk.,  1  Met. 
(Ky.)  174. 

*  D\\iAl'  r.  Ilarvic,  7T.  B.  Mon.  439; 


18  Am.  Deo.  194.  For  example  a  remedy 
in  certain  oases  against  the  United  States 
has  been  given  by  the  establishment  of 
the  court  of  claims.  And  in  most  of  the 
States  provision  is  made  whereby  the 
State  is  amenable  to  some  jadicial 
tribanal  at  the  instance  of  its  citizens. 

^  Michigan  State  Bk.  v,  Hastings,  1 
Dong.  (Mich.)  225;  41  Am.  Dec.  M9. 

0  People  V.  Talmage,  6  Cal.  266; 
Delaacldf  Illinois,  2  Hill,  159;  Osborne 
V.  Tan  is.  25  N.  J.  (L.)  663;  Mayor  of  Ball!- 
more  v.  Reynolds,  20  Md.  1 ;  83  Am.  Dec. 
5.S5;  State  r.  I.iltlc  Rock,  etc.,  R.  Co.,  31 
Ark.  701 ;  Clark  v.  U.  S.,  95  U.  S.  639. 

7  Mayor  of  Baltimore  v.  Reynolds,  20 
Md.  1 ;  83  Am.  Dec.  685. 
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ally  authorized  to  make  the  contract.^  A  public  oflBcer, 
unlike  a  private  agent,*  is  not  personally  liable  on  a  contract 
made  in  bis  own  name,  for  it  is  **  not  to  be  presumed  that  the 
party  dealing  with  such  public  officer,  means  to  rely  upon 
his  individual  responsibility."^ 

§  121.  Foreign  Governments  and  their  Representa- 
tives. —  The  same  rules  substantially  which  apply  to  a 
government  in  its  own  courts,  apply  to  it  in  foreign  courts. 
Foreign  States  and  sovereigns  and  their  representatives, 
nnd  the  officials  and  households  of  their  representatives, 
are  not  subject  to  the  jurisdiction  of  the  courts  of  this 
country  unless  they  submit  themselves  to  it.  A  contract 
entered  into  with  such  persons  cannot  therefore  be  enforced 
against  them  unless  they  so  choose,  although  they  are 
capable  of  enforcing  it.* 


C. 


ALIENS. 

§  122.  Aliens  in  (General. — An  alien  is  the  subject  of  a 
foreign  government  not  naturalized  under  our  laws.  The 
rights  of  aliens  in  real  property  are  generally  regulated  by 
the  States.^     In  some  States  they  are  given  such  right,  in 


1  Woodward  v.  Campbell,  89  Ark.  350; 
State  V.  Bevera,  86  N.  C.  688;  State  v. 
Hastings,  10  Wis.  518;  Mayor  of  Baltimore 
V.  Eschbach,  18  Md.  276;  Lee  v.  Munro,  7 
Cranch,  366;  Cartis  v.  U.  8.,  2  Nott.  &  H. 
144;  Hall  V.  County  of  Marshall,  12  la. 
142;  Pierce  r.  U.  8.,  1  Nott.  &  H.  270; 
Grant©.  U.  8..  5  Nott.  &  H.  71;  The  Floyd 
Acceptances,  7  Wall.  666;  State  v.  Hayes, 
52  Mo.  578;  Noble  v.  U.  S.,  11  Ot.  of  01. 
^08. 

2  See  post;  Agents. 

8  Pine  V.  Huber  Manfg.  Co.,  88  Ind. 
121;  Sheffield  r.  Watson,  1  Cranch,  345; 
Hodgson  V.  Dexter,  1  Cranch,  845; 
Stinchfield  v.  Little,  1  Greenlf.  231; 
Walker  v.  Swartwoat,  12  Johns.  444; 
Osborne  V.  Kerr,  12  Wend.  179;  Crowell 
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v.  Crispin,  4  Daly,  100;  Hbdges  v.  Ran* 
ynn,  30  Mo.  491 ;  £aloe  v.  Hall,  1  Humph. 
303;  Bernard  v.  Torrance,  5  S.  &.  J.  383; 
Jones  V.  LeTombe,  3  Da  11. 384;  Brazelton 
V.  Colyar,  2  Baxt  234 ;  Reed  v.  Conway, 
26  Mo.  13;  Savage  v.  Gibbs,  4  Gray,  601; 
Tippets  V.  Walker,  4  Mass.  595;  Dawes  v. 
Jackson,  9  Mass.  490;  Brown  v.  Aastln, 
1  Mass.208;  Bainbrldgev.  Downie,6MaBS. 
253;  Bathbone  v.  Badlong,  15  Johns.  1; 
Mott  V.  Hicks,  1  Cow.  513 ;  Bronson  v. 
Wolsey,  17  Johns.  46;  Sheffield  v. 
Watson,  8  Caines,  69;  Fox  v.  Drake,  8 
Cow.  191 ;  Belknap  v.  Reinhart,  2  Wend. 
S75. 

*  Bishop  Oontr.,  §  996. 

ft  See  Stimson  Stat.  Law,  6013;  State 
V,  Smith,  70  Cal.  160.  ' 


CH.  v.] 


THE   PARTIES. 


§   123 


others  they  are  not.  In  respect  to  personalty  and  the 
obligations  arising  out  of  contracts  and  the  remedies  for 
breacTi  of  them,  they  have,  during  the  existence  of  peace, 
substantially  the  privileges  of  natural-born  subjects. 

§  123.  Alien  Enemies.  —  An  alien  enemy,  i.  e.^  a  per- 
son usually  domiciled  and  residing  here  but  the  subject 
of  a  nation  with  which  we  are  at  war,  cannot  without  a 
license  from  our  government^  make  any  new  contract^  or 
enforce  any  existing  contract' during  the  continuance  of 
hostilities,^  and  a  contract  made  during  the  war  cannot  be 
enforced  on  return  of  peace. *^ 

But  the  rights  of  the  alien  as  to  outstanding  con- 
tracts made  before  the  commencement  of  war  are  sus- 
pended, not  annulled,  and  may  be  enforced  upon  the 
conclusion  of  peace.®  During  the  Civil  War  the  inhabitants 
of  the  Confederate  States  and  the  United  States  occupied 
the  respective  positions  of  enemies,  and  as  a  consequence 
thereof  all  intercourse  between  them  was  interdicted,  and 
contracts  between  them  made  during  the  existence  of  hos- 
tilities were  void.^  Contracts  existing  before  the  war  were 
preserved :  it  only  suspended  the  remedy  ;  but  if  the  con- 
tract was   of  a  continuing    nature,   as    in  the   case  of  a 


1  License  to  remain  and  protection 
will  be  implied  from  his  being  suffered 
to  remain,  without  being  ordered  out  of 
the  country  by  the  executive.  Clark  v. 
Morey,  10  Johns.  68;  Zacharle  v.  God- 
frey. ftO  ni.  193;  Brad  well  v.  Weeks,  13 
Johns.  1;  Otterldge  v.  Thompson,  2 
Cranch  C.  C.  108;  Parkinson  v.  Went- 
worth,  11  Mass  26. 

s  Wright  V.  Graham,  4  W.  Va.  430; 
Philips  V.  Hatch,  1  Dillon,  57I;  Hill  v. 
Baker,  32  Iowa,  302. 

3  Blackwell  v.  Willard,  65  N.  C.  402; 
Wilcox  V.  Henry,  1  Dall.  69 ;  Mumford  v. 
Mumford,  1  Gall.  366;  Brooke  v.  Filer,  35 
lud.  402;  ScmmcB  r.  City  Ins.  Co.,  36 
Conn.  543;  Bell  r.  Chapman,  10  Johns. 
183;  Johnson  9.  Decker,  11  Johns.  418; 
Raymond  r.  Camden,  22  W.  Va.  180; 
Strom  r.  Fleming,  ii  W.  Va.  404. 


«  The  Rapid,  2  Gall.  4;  The  Eliza, 
2  Gall.  4;  Crawford  v.  The  Wm.  Penn, 
8  Wash  C.  C.  484;  Marchand  v.  Coyle, 
18  La.  Ann.  682;  Shotwell  r.  Ellis,  42 
Miss.  489. 

*  Hart  V.  r.  8.,  16  Ct.  of  Cl.,  414 ;  WU- 
lison  r.  Patteson,  7  Taunt.  439;  Dorscy 
V.  Kyle,  30  Md.  512;  96  Am.  Dec.  617  and 
note. 

•  Ware  r.  Hylton,  3  Dall.  199;  Dunlop 
r.  Ball,  2  Cranch,  IbO;  Harman  r.  Kings- 
ton, 3  Camp.  150;  Flindt  v.  Waters,  15 
East,  260. 

'  Muterson  r.  Howard,  18  Wall.  99; 
De  Jarnett  v.  Giveryille,  56  Mo.  446; 
Habrecht  v.  Alexander.  1  Wood,  413; 
Mutual  Ins.  Co.  v,  Hllyard,  87  N.  J.  L. 
444. 
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partnership,  and  its  performance  would  violate  the  laws 
governing  a  state  of  war,  the  parties  were  relieved  from 
further  obligations  thereunder.^ 

D. 

CONVICTS. 

§  1^4.  Convicts'  Contracts. —  A  person  convicted  of 
felony  cannot,  during  the  continuance  of  his  conviction, 
make  a  valid  contract;  nor  can  he  enforce  contracts  made 
previous  to  conviction ;  but  these  may  be  enforced  by 
an  administrator  appointed  for  the  purpose  by  the  court. 
If  the  convict  be  sentenced  for  life  he  becomes  civiliter 
mortuus,  or  dead  in  law,  in  respect  to  his  estate  as  if  he 
were  dead  in  fact.* 

E. 

CORPORATIONS. 

§  125.  Corporation  Defined. —  A  corporation  is  an  ar- 
tificial being  created  by  law,  composed  of  individuals  united 
into  one  body  under  a  collective  name,  with  the  capacity  of 
perpetual  succession,  and  of  acting  as  a  natural  person 
within  the  scope  of  its  charter.^  Corporations  are  either 
public  or  private^  the  former  being  such  as  are  created  for 
the  discharge  of  public  duties  in  the  administration  of  civil 
government,  as  for  example  municipal  corporations,*  the 
latter  being  such  as  are  created  for  private  advantage,  profit 
or  benefit.*     Corporations  which  are  organized  for  private 


1  Matual  Ins.  Co.  r.  Hilyard,  37  N.  J. 
L.  444;  University  r.  Finch,  18  Wall.  106; 
Bank  of  New  Orleans  v.  Mathews,  49 
N.  Y.  12;  Cohen  v.  N.  Y.  Ins.  Co.,  50 
N.  Y.  610. 

s  Re  Nerac,  35  Cal.  372 ;  96  Am.  Dec. 
HI. 

8  Lawson  Rights,  Rem.  ft  Pr.,  §  832; 
Fietsam  r.  Hay,  122  111.  293;  3  Am.  St. 
Rep.  492;  Deringer  v.  Derlnger,  5 
Houst.  410;   1  Am.  St.  Rep.  15U;  Louif- 
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ville  R.  R.  Co.  v.  Letson,  2  How.  55S; 
Thomas jD.  U.  R.  Co.,  101  U.  S.  82;  Dav.s 
r.  R.  R.  Co.,  131  Mas?.  259. 

«  Regents  v.  Will  lams,  9  GUI  &  J. 
365;  31  Am.  Dec.  72;  Ten  Eyck  v.  Canal 
Co.,  18  N.  J.  (L.)  200;  87  Am.  Dec.  233; 
Tinsman  v.  R.  R.  Co.,  26  N.  J.  (L.)  148; 
School  Comm.  v,  Putnam,  44  Ala.  iSde. 

^  Logwood  V.  Bank,  Minor,  23;  Cleve* 
land  V.  Stewart,  3  (*a.  283;  Rundle  «. 
Delaware  Canal,  1  Wall  Jr.  275. 
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profit,  but  yet  exercise  fuDctions  and  powers  in  which  the 
public  are  interested,  as  for  example  railroad,  turnpike,  or 
canal  companies,  are  sometimes  termed  quasi-public  cor- 
porations,^ yet  in  so  far  as  their  rights  and  liabilities  to 
contract  is  concerned  they  are  subject  to  the  rules  of  law 
governing  private  corporations.' 

§  126.  Contracts  of  Corporations  — ^When  Binding. — 

A  corporation,  then,  has  power  to  make  such  contracts  as 
are  either  expressly  or  impliedly  authorized  by  its  charter 
or  act  of  incorporation,  and  in  general  an  express  authority 
to  make  a  given  kind  of  contract  is  not  indispensable, 
provided  they  are  not  foreign  to  the  corporate  purpose.^ 
Thus  a  corporation  has  an  implied  power  to  purchase  and 
hold  property  necessary  to  the  carrying  on  of  its  business  * 


1  See  Lawson  Bights,  Rem.  &  Pr., 
§  882;  Miners  Ditch  Co.  v.  Zellebach,  87 
Gal.  543;  99  Am.  Dec.  800;  LomsTllle,  etc. 
R.  Co.  V.  Connty  Court,  1  Sneed,  687 ;  62 
Am.  Deo.  424;  Mower  v,  Leicester,  9 
Mass.  247;  6  Am.  Deo.  68;  Kiddie  v.  Pro- 
prietors, 7  Mass.  169;  5  Am.  Dec.  85; 
Andrews  v.  Estes,  11  Me.  267;  26  Am. 
Dec.  521 ;  Adams  V.  Bush,  1  Me.  863; 
School  Dist.  V.  Wood,  13  Mass.  198;  Ben- 
nett's Appeal,  65  Pa.  St  212;  Fierce  v. 
Com.,  104  Pa.  St.  150. 

8  The  subject  of  corporate*Hghts  and 
Uabillties  has  grown  to  such  a  vant 
extent  during  the  past  few  years  that 
the  limits  of  a  single  volume  would 
hardly  suffice  for  anything  like  a  full 
discussion.  I  shall  not,  therefore,  at- 
tempt such  a  thing  here,  but  content 
myself  with  a  statement  of  a  few  of 
the  general  principles  of  the  law  In  re- 
gard to  the  contracts  of  corporations. 
For  a  full  view  of  this  important  subject 
see  Morawetz  on  Corporations,  Cook  on 
Stockholders,  and  especially  the  great 
and  exhaustive  treatise  of  Judge  Sey- 
mour D.  Thompson,  now  in  press. 

s  Thomas  V.  R.  R.  Co.,  101  U.  S.  82; 
Perrine  v.  Canal  Co.,  9  How.  184 ;  Nat. 
Bk.  V.  Godfrey,  23  111.  679;  Western  Cot- 
tage, etc,  Co.  «.  Beddish,  61  Iowa,  65; 
Blehardson  v,  Mass.  Charitable  Assn., 


131  Mass.  174;  Wechler  v.  First  Nat.  Bk., 
42  Md.  581;  20  Am.  Rep.  95;  Booth  v. 
Robinson, 56  Md.  419;  Waykind Univer- 
sity V.  Boorman,  66  Wis.  657;  State  v. 
Rice,  66  Ala.  83;  Searight  v,  Payne.  6 
Lea.  283;  Cleveland  &  Mahoning  R.  R. 
Co.  V.  Himrod  Farnace  Co.,  37  Ohio  St. 
821;  41  Am.  Rep.  509;  Dodge  v.  Council 
Bluffs,  57  Iowa,  560;  Bassett  v.  Monte 
Ohristo  Mining  Co.,  15  Nev.  293 ;  Detroit 
V.  Mutual  Gas  Co., 43  Mich.  594;  Indiana 
V.  Worman,  6  Hill,  83 ;  Bangor  Boom  Co. 
V,  Whiting,  29  Me.  123;  Marine  Bank  v. 
Ogden,  29  111.  248;  Eureka  Flour  Mills 
V.  Smith,  6  Cal.  1;  Moss  v.  Averell,  10 
N.  Y.  457;  Brown  r.  Winnisimmet  Co., 
11  Allen,  381 ;  Curtis  v.  LeavHt,  15  N.  Y. 
64;  West  v.  Madison  Co.  Board,  82  III. 
207. 

«  Banks  v.  Poitiaux,  8  Rand.  136;  15 
Am.  Dec.  706;  Spear  v.  Crawford,  14 
Wend.  22;  28  Am.  Dec.  513;  Page  r. 
Helneberg,  40  Vt.  81;  94  Am.  Dec.  378; 
McOarterr.  Orphan  Asylum,  9  Cow.  437 ; 
18  Am.  Dec.  517;  Rlvanna  Nav.  Co.  r. 
Dawsons,  8  Gratt.  19;  46  Am.  Dec.  183; 
Thompson  v.  Waters,  25  Mich.  222 ;  12 
Am.  Rep.  248;  Lathrop  v.  Bank,  8  Dana, 
114;  38  Am.  Dec.  481;  Callaway  Co.  v. 
Clark,  32  Mo.  8(»;  Moss  v,  AveriU.  10 
X.  Y.  449;  Aull  Sav.  Bk.  v.  Lexington 
74  Mo.  101. 
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and  to  transfer  and  dispose  of  it  when  necessary;^  to  bor- 
row money  and  make  debts  for  the  purpose  of  its  business, ' 
and  to  issue  negotiable  paper  or  other  evidence  of  its 
indebtedness.' 

§  127.  Powers  of  Corporations — Meaning  of  Ultra 
Tires. —  A  corporation  has  only  such  powers  as  are  ex- 
pressly conferred  upon  it  by  its  charter  or  as  are  necessary 
to  carry  such  powers  into  effect.*  Any  act  of  the  corpora- 
tion beyond  its  express  or  implied  powers  is  said  to  be  ultra 
vires;  and  though  such  acts  are  void,  it  is  not  because  they 
are  illegal  but  simply  because  the  corporation  is  without 
capacity  to  perform  them.  **  When  acts  of  corporations 
are  spoken  of  as  ultra  vires  it  is  not  intended  that  they  are 
unlawful,  or  even  such  as  the  corporation  cannot  perform, 
but  merely  those  which  are  not  within  the  powers  con- 
ferred upon  the  corporation  by  the  act  of  its  creation."  ^ 

§  128.  Contract  Ultra  Vires  Unenforceable  Unless 
Executed.  — A  contract  ultra  vires^  that  is  to  say,  outside 


1  Treadwell  v.  Manfg.  Co.,  7  Gray. 
373 ;  66  Am.  Dec.  490 ;  Warfleld  v.  Oanning 
Co.,  72  la.  666;  2  Am.  St.  Rep.  263; 
Story  V.  Plank  Road  Co.,  16  N.  J.  (Eq.) 
13;  84  Am.  Dec.  134;  Baell  v.  Backing- 
ham,  16  la.  284;  85  Am.  Dec.  516;  White 
Water  Canal  Co.  v.  Vallette,  21  How. 
424;  Reynolds  v.  Oommrs.,  5  Ohio,  204; 
Aurora  Agrlc.  Soc.v.  Paddock,  80  111.  268; 
Burton's  Appeal,  57  Pa.  St.  213;  Dupee 
V.  Boston  Water  Co.,  114  Mass.  87;  Pierce 
V.  Emery,  32  N.  H.  486. 

s  Lawson  Rights,  Rem.  &  Pr.,  §  383; 
Mining  Co.  v.  Bank.  104  U.  8.  192; 
Moss  r.  Harpeth  Academy,  7  Helsk. 
285;  Rockwell  v.  Elkhorn  Bk.  13 
Mo.  653;  Barnes  v.  Ontario  Bk.,  19  N. 
Y.  152;  Smith  v.  Eureka  Flour  Mills,  6 
Cal.  1. 

3  Munro  v.  Commission  Co.,  15  Johns. 
4t;  8  Am.  Dec.  219;  Curtis  v.  Lcavltt, 
15  N.  Y.  173;  Booth  v.  Robinson,  55  Md. 
419;  Mclntyre  v.  Preston,  5  Gilm  48;  48 
Am.  Dec.  321;  Goodrich  v,  Reynolds,  31 
111.490;  83  Am.  Dec.  240. 
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«  Dartmouth  College  v.  Woodward,  4 
Wheat.  636;  New  York  Fireman's  Ins. 
.Co.  V.  Ely,  5  Conn.  560;  18  Am.  Dec.  100, 
Matthews  v.  Skinker,  62  Mo.  839;  21 
Am.  Rep.  425;  Beatty  v.  Warren  Ins.  Co., 
2  Johns.  ¥09;  3  Am.  Dec.  401;  People  v. 
Utlca  Ins.  Co.,  15  Johns.  .158;  8  Am* 
Dec.  243;  Leggett  v.  N.  J.  Man.  Co.,  1 
N.  J.  (Eq.)  541;  23  Am.  Dec.  728,** 
Franklin  Co.  v.  Lewlston  Inst.,  68 Me. 
43;  28  A'm.  Rep.  9;  Commonwealth  «.  R. 
R.  Co.,  27  Pa.  St.  339;  67  Am.  Dec.  471; 
State  r.  Mayor  of  Mobile,  6  Port.  279; 
30  Am.  Dec  564;  Chicago  Gas  Co.  v. 
Peoples  Gas  Co.,  121  111.  530;  2  Am.  St. 
Bep.  124;  Miners  Ditch  Co.  v.  Zeller- 
bach,  87  Cal.  643;  99  Am.  Dec.  300;  Head 
V.  Providence  Ins.  Co.,  2  Cranch,  127; 
Weckler  v.  Bank,  42  Md.  581. 

^  Whitney  Arms  Co.  r.  Barlow,  68 
X.  Y.  68;  20  Am.  Rep.  504;  Blssell  v. 
Michigan,  etc.,  R.  Co. ,  22  N.  Y.  269 ;  Cairns 
Chancellor  in  Ashbury  Carriage  Co.  v. 
Riche;  L.  R.  7  H.  L.  653;  L.  R.  9  Bx. 
224. 
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of  and  not  authorized  by  its  charter  —  may  be  avoided  by 
either  party  so  long  as  it  remains  unexecuted.^  Courts 
will  not  compel  a  corporation  to  perform  a  contract  ultra 
vzres.^  Nor  will  they  enforce  specific  performance  of  a 
contract  ultra  vires  at  the  suit  of  the  corporation.^  But, 
where  the  contract  cannot  be  enforced  because  it  is  ultra 
vireSj  the  benefits  which  either  party  has  received  under  the 
contract  the  courts  will  require  to  be  repaid  to  the  other.* 
And  where  the  contract  has  been  performed  or  partially 
performed  by  either  of  the  parties,  the  other  cannot  set  up 
as  a  defense  to  an  action  that  the  corporation  had  no  au- 
thority to  enter  into  it.* 

Any  contract  made  or  act  done  by  a  corporation,  contrary 
to  a  rule  of  law,  is  as  invalid  as  such  a  contractor  act  would 
be  in  the  case  of  an  individual;^  and  the  same  principle 
applies  to  contracts  or  acts  prohibited  by  statute.^     So,  too. 


1  Bradley  v.  Ballard.  65  III.  413;  7  Am. 
Rep.  656.  The  court  saying:  "This  doc- 
trine (of  estoppel)  is  applied  only  for  the 
purpose  of  compelling  corporations  to 
be  honest  In  the  simplest  and  commonest 
sense  of  honesty,  and  after  whatever 
mischief  may  belong  to  the  performance 
of  an  act  uUra  viret  has  been  accom- 
plished. Bat  while  a  contract  remains 
execatory  It  is  perfectly  trae  that  the 
powers  of  corporations  cannot  be  ex- 
tended beyond  their  proper  limits  for 
the  purpose  of  enforcing  a  contract. 
Not  only  so  but  on  the  application  of  a 
stockholder  or  of  any  other  person  au- 
thorized to  make  the  application,  a  court 
of  chancery  would  Interfere  apd  forbid 
the  execution  of  a  contract  ultra  viret. 
So  too  if  a  contract  tUtra  vires  is  made 
between  a  corporation  and  another  per- 
son and  while  it  is  yet  wholly  unexecuted 
the  corporation  recedes,  the  other  con- 
tracting party  would  probably  have  no 
claim  for  damages." 

S  Hitchcock  V.  GaWeston,96 U,  S.  841 ; 
Bank  v.  Niles,  Walk.  Ch.  99;  New  York, 
etc.,  R.  Co.  V.  Schuyler,  34  N.  Y.  30. 

s  Bank  v.  Niles,  1  Doug.  (Mich.)  401 ; 
41  Am.  Dec.  575;  Nassau  Bk.  v.  Jones,  95 
N.  Y.  115. 

*  Brice*8    Ultra  Vires,  2d   ed.   769; 


Hardy  v.  Land  Co.,  I*  R.  7  Ch.  427 ;  In  re 
Phcenix  Life  Ass.  Co.,  2  Johns.  A  H.  441 ; 
Humphreys.  Patrons'  A8f;n.,50Iowa,607; 
In  re  German  Mining  Co.,  4  De  Gex.  M.  & 
6.  19;  In  re  Electric  Tel.  Co.,  29Beav. 
853;  In  re  Cork,  etc.,  R.  Co.,  L.  R.  4  Ch. 
760;  New  Castle  R.  Co.  v,  Simpson,  23 
Fed.  Rep.  214. 

6  Morawetz  on  Corporations,  §  100; 
Hitchcock  V.  Galveston,  96  U.  8.  341 ; 
Steam  Nav.  Co.  v.  Weed,  IT  Barb.  878; 
Arnot  V,  B.  Co.,  67  N.  Y.  319;  State  Board 
V.  R.  Co.,  47  Ind.  407;  17  Am.  Rep.  702; 
Newburg  Petroleum  Co,  v.  Weare,  27 
Ohio  St.  348;  Merchants  Bk.  v.  Central 
Bk.,  1  Ga.418;  44  Am.  Dec.  665;  German- 
town  Mut.  Ins.  Co.  V.  Dhein,  43  Wis. 
420;  28  Am.  Rep.  559;  Wright  v.  Pipe 
Line  Co.,  101  Pa.  St.  204;  47  Am.  Rep. 
701 ;  San  Francisco  Gas  Co.  v.  San  Fran- 
cisco, 9  Cal.  453;  Am.  Un.  Tel.  Co.  v.  R. 
Co.,  1  McCrary,  183;  Wh'itney  Arms  Co. 
V.  Barlow,  68  N.  Y.  63;  20  Am.  Rep.  504. 

«  Thomas  V.  R  Co.,10U.  S.  71;  Hart- 
ford R.  Co.  r.  R.  Co.,  3  Robt.  416;  Mes- 
sengers. R.  Co.,  36  N.  J.  L.  413;  13  Am. 
Rep.  457.  See  post;  Illegality  of 
Contract. 

7  Paugborn  v.  WesUake,  36  Iowa,  546; 
Harris  V.  Runnels,  12  How.  79. 
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where  the  act  or  contract  is  in  violation  of  any  provision  in 
the  charter  or  act  of  incorporation/  though  a  dii^tinction  is 
to  be  made  in  this  latter  case,  which  is,  that  where  it  appears 
clear  from  the  words  of  the  charter  that  the  legislature  in- 
tended that  a  forbidden  act  or  contract  should  be  absolutely 
void,  it  will  be  so  held  by  the  courts  ;^  while  on  the  other 
hand,  where  the  prohibition  in  a  charter  appears  to  have  been 
inserted  for  the  benefit  of  the  pharehohlers  only,  a  contract 
or  act  in  violation  of  the  prohibition,  though  ultra  viresy  is 
not  absolutely  void,  but  may  be  executed  and  ratified  by 
the  corporation.' 

Formerly  the  assent  of  the  corporation  could  only  be 
shown  by  the  use  of  its  corporate  seal,  but  it  is  now  well 
settled  in  this  country  at  least,  that  this  is  not  essential, 
and  that  a  corporation  may  make  a  valid  contract  without 
the  use  of  a  seal.^ 

F. 

'  INFANTS. 

§  129.  Introductory.  —  An  infant  or  minor  is  without 
capacity  (subject  to  the  exceptions  to  be  presently  noticed) 


1  Taylor  v.  R.  Co.,  L.  R.  2  Ex.  879;  In 
re  Cork  R.  Co.,  L.  R.  4  Ch^  App.  748;  In 
re  Hitchcock,  7  Ala.  (N.  s.)  886;  PhUadel- 
pbia  Loan  Co.  v,  Towner,  13  Conn.  249; 
Whitney  v.  Peay,  24  Ark.  22;  Ratland 
R.  Co.  V.  Proctor,  29  Vt.  98;  Ohio  Life 
Ins.  Co.  V.  Merchants'  Ins.  Co.,  11 
Hnmph.  24 ;  68  Am.  Dec.  742 ;  State  Board 
V.  R.  Co.,47  Ind.  411;  Wood  Mac.  Co. 
V.  Oaldveell,  54  Ind.  271 ;  Bank  v.  Owens, 
2  Pet.  627;  Martin  V.  Zellorbach,  38  Cal. 
300;  99  Am.  Dec.  885;  Crocker  v.  Whit- 
ney, 71  N.  Y.  161 ;  People  v.  Utica  Ins. 
Co.,  15  Johns.  383;  8  Am.  Dec.  243;  Bank 
V.  Swaync,8  Ohio,  257;  32  Am.  Dec.  707; 
Sherwood  r.  Alvis,  83  Ala.  116;  3  Am.  St. 
Rep.  696. 

2  In  re  Oomstock,  8  Saw.  218;  Bank  v. 
Page,  6  Or.  481. 

3  Hazelharst  v.  R.  Co.,  43  Ga.  18; 
Ayres  v.  Banking  Co.,  L.  R.  8  P.  C.  648; 
National  Bank  v,  Matthews,  98  U.  S.  621 ; 
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Thornton  v.   Bank,  71  Mo.  221;  Mott  v. 
U.  8.  Trust  Co.,  19  Barb.  668. 

4  Morawetz  on  Corporations,  ${  167- 
170;  Mottt;.  Hicks,  1  Cow.  613;  18  Am. 
Dec.  551 ;  Angell  and  Ames  on  Corpora- 
tions, §  257;  The  Banks  v.  Poitianx,  8 
Rand.  186;  15  Am.  Dec.  706;  Barker  v. 
Ins.  Co., 3  Wend.  94;  20  Am.  Dec  664; 
Garrison  v.  Combs,  7  J.  J.  Marsh,  81; 
22  Am.  Dec.  121;  American  Ins.  Co.  v. 
Oakley,  9  Paige,  496;  88  Am.  Dec.  661; 
Ross  V.  City,  1  Ind.  281 ;  48  Am.  Dec 
361;  Chestnut  Hill  Turnpike  v.  Ru!ter, 
4  Serg.  &  R.  6;  8  Am.  Dec.  675;  School 
District  in  Rumford  v.  Wood,  13  Mass. 
199;  Bank  of  U.  S.  v.  Dandridge,  12 
Wheat.  64;  Bank  of  Columbia  v.  Patter- 
son, 7  Cranch,  299;  Union  Bank  v, 
Ridgeley,  1  Har.  A  G.  324;  Fleckner  v. 
Bank  of  U.  S.,  8  Wheat  838;  Danforth 
V.  Schoharie  Turnpike  Co.,  12  Johns* 
227. 
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to  make  a  binding  contract.  And  as  this  incapacity  could  not 
without  great  confusion  be  determined  as  a  matter  of  fact  in 
each  particular  case,  the  law  has  established  an  arbitrary  age 
under  which  all  per^^ons  are  incapable  as  a  matter  of  law  of 
enterinir  into  contracts.  This  age  the  common  law  declares 
to  bo  the  age  of  twenty-one,  and  so  do  our  statutes  for  the 
mO'-t  part,  though  in  some  States  by  statute  females  reach 
their  majority  at  the  age  of  eighteen.  It  is  obvious  that  a 
man  within  a  few  months  of  twenty-one  may  be  as  well 
able  to  protect  his  rights  as  one  a  few  months  over  that  age 
and  much  better  than  an  infant  of  six :  yet  the  law  makes 
no  distinction  but  holds  a  youth  who  has  nearly  reached 
his  majority  to  be  no  more  bound  by  his  contract  than  a 
child  of  tender  years.^  The  infant's  emancipation  by  the 
parent  does  not  make  his  contracts  otiierwise  voidable, 
absolutely  binding  upon  him.  He  may  still  take  advantage 
of  his  infancy  as  before.  The  effect  of  the  emancipation 
is  simply  to  release  him  from  the  parent's  control  and  to 
give  him  the  right  to  his  own  earnings.'  So  the  marriage 
of  a  male  infant  does  not  render  his  general  contracts  any 
the  more  binding;  nor  is  the  condition  of  infancy  removed 
from  a  female  infant  by  her  marriage,  by  reason  of  statutes 
which  confer  capacity  upon  married  women  either  to  con- 
tract generally  or  to  convey  their  real  estate  or  relinquish 
their  claims  to  dower  in  the  lands  of  their  husbands.^ 

A  parent,  it  should  not  be  forgotten,  is  not  under  any 
legal  obligation  to  pay  the  debts  of  his  child,  and 
this  extends  even  to  necessary  food,  clothing  and  shelter. 
'*  People   are  very  apt  to  imagine,"  once  said   a  judge,* 


1  MeCarty  v.  Carter,  49  £11.  SS;  85  Am. 
Dec  672 ;  Baker  v.  Lovett,  6  Mass.  78. 

s  BCason  v,  Wright,  13  Met.  806;  Tyler 
V.  EsUte  of  Gallop,  68  Mich.  185;  18 
Am.  St.  Bep.  836;  Tandy  v,  Masterson's 
Admr.,  1  Bibb.  330. 

3  Inhab. .  of  Taanton  v,  Inhab.  of 
Plymoath,  15  Mass.  803;  Davis  v.  Cald- 
well, li  Cnsh.  512;  Walsh  v.  Toang, 
UO  Mass.  996;    Hartman  r.    Kendall, 


4  Ind.  406;  Harrod  v.  Myers,  21  Ark. 
592;  76  Am.  Dec.  409;  Watson  r.  Bil- 
ling. 88  Ark.  278;  42  Am.  Rep.  1;  Cam- 
mlngs  V.  Everett,  82  Me.  260.  The  capa- 
city of  an  infant  to  contract  for  neces- 
saries is,  however,  enlarged  by  his 
marriage;  for  heisboand  for  the  rea- 
sonable valae  of  necessaries  farniithed 
his  family  as  well  as  himself.  Po9(t  §i:*i6. 
*  Shelton  v,  Springett,  11  C.  B.  402. 

143 


I  im 


THE.   PAKTIES. 


■  PAJrr  I- 


**  thai  a  000  stands  10  thi:?  respect  apoo  the  same  footing  as 
a  frife.^  Bat  thi^  i^  not  so.  If  it  be  asked  is  then  the  son 
to  be  left  to  starre?  The  answer  is  he  must  apply  to  the 
aathorities,  and  they  will  compel  the  father,  if  of  ability, 
to  pay  for  his  son's  support/'  ^ 


{  130.  Inl^to*  Contracts  Voidable,  Not  Void.  —  Many 

of  the  earlier  American  cases  are  to  the  effect  that  such 
contracts  as  the  infant  mav  make  which  are  manifestly  to 
his  prejudice  and  against  his  interest  are  void,^  while  those 
which  it  is  uncertain  whether  they  are  to  his  benefit  or 
prejudice  are  voidable  at  his  election/  But  it  may  now  be 
considered  as  the  settled  rule  that  none  of  an  infant's  con- 
tracts are  void  because  of  his  nonage,  but  all  of  them  are 
merely  voidable.  The  distinction  that  his  contracts  which 
cannot  be  for  his  benefit  are  absolutely  void,  has  become 
to  be  recognized  as  unreasonable  and  absurd  ;  for  the  object 
of  the  law  which  is  to  protect  the  infant  against  the  conse- 
quences of  his  own  indiscretion  or  the  imi>osition  of  others 
is  completely  secured  by  conferring  upon  him  the  power  of 


1  As  to  which  see  pctt,  1 100. 

s  See  Kell7  v,  Daris.  49  N.  H.  176;  6 
Aid.  Rep.  409,  where  the  sabject  Is  ably 
reviewed,  and  re  Byder,  11  Paige,  185; 
4f  Am.  Dec.  109. 

9  Wheaton  v.  East,  ft  Yerg.  41 ;  S6  Am. 
Dec.  Sftl ;  Dana  v.  Combs.i  6  Me.  89;  19 
Am.  Dec.  194 ;  Lawson  v.  Lovejoy,  8  Me. 
405;  23  Am.  Dec.  627;  Maples  v.  Wight- 
man,  4  Conn.  376;  10  Am.  Dec.  149; 
Kline  V.  Bebee,  6  Conn.  494 ;  Chandler 
V.  McKinney,  6  Mich.  217;  74  Am.  Dec. 
686;  Fridge  V.  State,  8  Gill  A  J.  lOS; 
20  Am.  Dec.  468;  Conroe  v.  Birdoall,  1 
John.  Oas.  127;  1  Am.  Dec.  105;  Phillips 
r.  Green,  3  A.  K.  Marsh.  7;  13  Am. 
Dec.  124;  Breckenridge  v,  Ormsby,  1  J. 
J.  Marsh.  286;  19  Am.  Dec.  71,  Vent  v. 
Osgood,  19  Pick.  672.  And  so  in  England 
m  the  early  cases.  Glbbs  v.  Merrell,  8 
Taunt.  807;  Kean  v.  Boycott,  2  H.  Bl. 
511. 

*  V.  8.  Bambrongh,  1  Mason,  71; 
Tucker  v.  Moreland,  10  Pet.  69;  1  Am 
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Lead.  Gas.  224;  Wheaton  r.  East,  5 
Yerg,  41;  26  Am.  Dec  251,  McMinn 
r.  Richmonds.  6  Yerg.  9;  McGan  r.  Mar- 
shall, 7  Homph.  121 ;  Langford  r.  Frey, 
8  Hamph.  443;  Swafford  v.  Ferguson, 
8  Lea,  292;  31  Am.  Rep.  639;  Lawson  r. 
Lovejoy,  8  Me.  406;  23  Am.  Dec  626; 
Robinson  v.  Weeks.  56  Me.  102;  Fridge 
r.  State,  3  Gill  ft  J.  103;  20  Am.  Dec 
463,  668;  Levering  r.  Heighe,  2  Md.  Ch. 
81;  3  Md.  Ch.  365,  368;  Cronise  r.  Clark, 
4  Md.  Ch.  403;  Monumental  Building 
Assn.  V.  Herman,  33  Md.  128;  Pitcher  v. 
Turin  Plank  Road  Co.,  10  Barb.  436; 
Green  r.  Welding,  69  Iowa,  679;  44  Am. 
Rep.  696.  other  cases  adopt  this  latter 
test  In  a  somewhat  qualified  form, 
asserting  that  no  contracts  of  an  infant 
are  void,  unless  they  necessarily,  or 
clearly,  or  certainly  operate  to  his 
prejudice ;  Oliver  v.  Houdlet,  13  Mass. 
287;  7  Am.  Dec.  134;  Vent,  v,  Osgood,  19 
Pick,  572;  West  v.  Penny,  16  Ala.  187' 
HastixigB  V.  Dollarhide,  24  Cal.  195. 
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disaffirming  his  contracts  or  of  ratifying  them  after  reach- 
ing proper  age,  at  his  pleasure.  There  are  serious  diffi- 
culties in  the  way  of  the  court  determining  either  from  the 
face  of  the  transaction  or  from  a  collateral  inquiry  whether 
the  contract  was  for  the  benefit  or  detriment  of  the  infant, 
and  it  is  much  better  to  leave  the  question  entirely  to  the 
infant  to  say  whether  the  contract  shall  or  shall  not  be 
binding  upon  him.^ 

§  131.  iQfants  Concealment  or  Misrepresentation  as 
to  Age. —  It  is  a  rule  well  settled  in  courts  of  law  that  the 
contract  of  an  infant  otherwise  voidable  cannot  be  enforced 
against  him  because  he  dealt  or  traded  ak  an  adult.  H^  is 
not  thereby  estopped  from  pleading  his  infancy  as  a 
defense.^  Nor  is  he  estopped  from  disaffirming  his  deed 
and  maintaining  an  action  to  recover  the  land  conveyed,  by 
the  fact  that  when  the  deed  was  executed  he  appeared  and 
was  believed  by  the  grantee  to  be  an  adult. ^  Nor  even  is 
his  contract  rendered  binding  at  law  so  that  a  recovery  can 
be  had  against  him  thereon,  from  the  fact  that  he  falsely 
represented  himself  to  be  of  full  age  at  the  time  the  con- 

1  Hyer  v,  Hyatt,  8  Cranch,  C.  0.  276;  chattel  mortgages;  pnrchaseB  of  per* 
Chesblre  v.  Barrett,  4  McCord,  241;  17  sonal  property ;  trading  contracts ;  part- 
Am.  Dec.  735,738;  Cole  v.  Pennoyer,  14  nersliip  agreements  and  transactions; 
III.  158;  CummiDgs  v.  Poncee,  8  Tex.  80;  lending  and  borrowing  of  money;  mak- 
Mastardv.  Wohlford's  Heir's,  15  Gratt.  Ing  of  bills  and  notes  and  bonds; 
320;  76  Am.  Dec  209;  Petrow  v.  Wise-  sealed  contracts  generally;  Interest;  ac- 
man,  40  Ind.  148;  Hamer  v.  Dipple,  31  connts  stated;  contracts  of  suretyship 
Ohio  St.  72;  27  Am.  Kep.  496;  Hamer  v.  and  Insurance;  contracts  for  shares  in 
Dipple,  31  Ohio  St.,  72;  27  Am. Rep.  496;  corporations;  releases  and  compro- 
Holmes  v.  Rice,  45  Mich.  142;  Fonda  misess;  agreements  to  refer  toarbitra* 
V.  Van  Horn,  15  Wend.  631;  Shopshlre  tlon;  contracts  for  services;  contracts 
r.  Bums,  46  Ala.  108;  Scranton  v.  Stew-  to  marry;  gifts;  warrants  of  attorney; 
art,  52  Ind.  68;  Owing  v.  Long,  11?  sec  note  to  Craig  v.  Van  Bibber,  100  Mo. 
Mass.  408;Boseman  v.  Browning  81  Ark.  684,  in  18  Am.  St.  Rep.  573-722. 
afU;  Illinois,  etc.,  R.  Co.  v.  Banner.  75  i  Miller  r.  Blanklcy,  38  L.  T.  527; 
IlL  815;  Schneider  V.  Stalhr,20  Mo.  271.  Van  Winkle  v.  Ketcham,3  Gaines,  823; 
For  an  exhaustive  note  In  regard  to  the  Houston  v.  Cooper,  3  N.  J.  L.  866 ;  Cur- 
contract  of  Infants  of  all  kinds;  deeds  tin  v.  Fatten,  11  Berg.  &  R.  305;  Oliver 
of  conveyance;  contracts  of  sale  of  real  v.  McOlellan,  21  Ala.  675;  Carpenter  v 
property;  purchase  and  mortgages  of  Piidgen,  40  Tex.  33;  Falds  v.  Allardt* 
realty;  leases;  mechanics  liens;  mar-  35  Minn.  488. 
riage  settlements ;  sales,  exchanges  and  3  Buchanan  v.  Hubbard,  96  Ind.  L 
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10 


145 


§  133 


THE   PARTIES. 


[part  I. 


tract  was  made,  and  the  other  party  relied  upon  such  repre- 
sentation in  entering  into  the  contract.^  In  equity,  also,  it 
is  equally  well  settled  as  at  law,  that  an  infant  is  not  estop- 
ped from  avoiding  his  contract  from  the  mere  fact  that  he 
did  not  disclose  his  minority  at  the  time  he  entered  into  the 
contract,  and  the  other  party  believed  him  to  be  adult  and 
dealt  with  him  on  th.it  supposition.' 

If,  however,  an  infant  is  guilty  of  something  more  than 
a  mere  failure  to  disclose  his  infancy  at  the  time  the  con- 
tract is  entered  into,  and  fraudulently  represents  that  he  is 
of  full  age  or  actively  conceals  his  minority,  whereby  the 
other  party  is  induced  to  enter  into  the  contract,  then  it  is 
held  the  infant  will  be  estopped  in  equity  by  his  fraud  from 
avoiding  the  contract  on  the  ground  of  infancy,  to  the 
prejudice  of  the  other  contracting  party. ^ 

§  132.  The  Non-Voidable  Contracts  of  an  Infant. —  But 

there  are  certain  contracts  of  an  infant  which  are  binding 
upon  him  and  cannot  be  avoided  at  his  election,  and  these 
are:  1.  Contracts  made  under  a  statutory  authority.  2. 
Contracts  which,  if  he  had  not  made,  the  law  would  have 
compelled  him  to  execute.  3.  Ante-nuptial  debts  of  wile. 
4.  Contracts  for  necessaries. 

§  133.    Contracts    Under  Statutory    Authority* —  If  a 

contract  of  a  minor  be  entered  into  under  the  authority  or 


1  BarUett  «.  Wells.  1  Best  A  8.  838; 
De  Roo  V.  Foster,  12  Com.  B.  N.  8.  272; 
Bate  man  v.  Kingston »  6  L.  B.  Ir.  828; 
Oooroe  v.  Birdsall,  1  Johns.  Gas.  127; 
1  Am.  Dec.  105;  Brown '  v.  McCune,  5 
Sand.  224;  Barley  v.  Bassell,  10  N.  H. 
Hi;  34  Am.  Dec.  146;  Merrlam  v.  Cnn- 
nlngham,  11  Cash.  40;  Carpenter  v. 
Carpenter,  45  Ind.  142;  Conrad  v.  Lane, 
26  Minn.  383;  87  Am.  Rep.  412;  Norrls  v. 
Vance,  8  Rich.  (L.)  164;  WIeland  v. 
Koblck,  110  ni.  16;  61  Am.  Rep.  676; 
Whltcomb  V.  Joslyn,  61  Vt.  79;  31  Am. 
Rep.  678;  Bnrdett  v.  Williams,  30  Fed. 
Rep.  697;  Slndosell  v.  Shapter,  54  N.  Y. 

146 


249;  Heath  v.  Mahoney,  7  Hon,  100; 
Vlnsen  o.  Lockard,  7  Bush.  468. 

*  Stlkeman  v,  Dawson,  1  De  Gex.  A 
S.  90;  Baker  v.  Stone,  186  Mass.  406; 
Brantley  v.  Wolf,  60  Miss.  420;  Davidson 
V.  Young,  88  111.  145;  Pyle  v.  Cravens, 
4  Lltt.  17;  Price  v.  Jennings,  62  Ind.  Ill ; 
Alvey  V,  Reed.  116  Ind.  148;  7  Am.  St. 
Rep.  418;  Rivens  v,  Gregg.  5  Rich.  (Eq.) 
274. 

8  Ferguson  v.  Bobo,  54  Miss.  121 ;  and 
see  Davidson  v.  Young,  38  IlL  146; 
Oonroe  v.  BirdsaU,  1  Johns.  Gas.  ISTs 
1  Am.  Dec  106. 
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direction  of  a  statute,  it  is  binding  upon  him,  so  far  as 
the  question  of  infancy  is  concerned  and  cannot' be  disaf- 
firmed. Whether  infants  are  contemplated  when  not 
expressly  mentioned  in  statutes »  which  provide  for  the 
execution  of  contracts  under  peculiar  circumstances,  is, 
of  course,  entirely  a  question  of  legislative  intent. 
Where  the  statute  is  general  in  its  terms,  and  such  that  it 
may  apply  to  infants  as  well  as  adults,  infants  will  be 
included,  unless  a  contrary  intent  appears.^ 

A  recognizance  entered  into  by  a  minor  for  his  personal 
appearance  at  court  to  answer  a  charge  of  committing  a 
criminal  offense,  is  binding  on  him  under  statutes  authoriz- 
ing recognizances  to  be  taken  and  defendants  to  be  dis* 
charged  thereon,  and  making  no  distinction  between  minor 
defendants  who  may  commit  crimes  and  be  arrested  and 
imprisoned  and  other  persons.^  And  where  by  statute  a 
person  who  is  accused  of  being  the  father  of  a  bastard  child 
may  be  required  to  give  bond  to  answer  to  a  complaint 
made  by  the  mother  to  a  justice  and  to  abide  the  order  of 
the  court  thereon,  his  infancy  is  no  defense  to  an  action  on 
the  bond  either  for  him  or  his  sureties.'  So  the  govern- 
ment having  the  constitutional  power  to  enlist  minors  into 
the  army  and  navy  of  the  United  States,  this  it  may  do 
without  the  consent  of  the  parents,  guardians  or  masters; 
for  the  right  of  a  parent,  guardian  or  master  to  the  service 
and  control  of  the  person  of  a  minor  child,  ward  or  ap- 
prentice, is  held  in  subordination  to  the  sovereign  right  and 
power  of  the  State  to  call  upon  its  citizens  to  maintain  and 
protect  its  existence.  If  the  State  recruits  its  army  and 
navy  by  means  of  contracts  of  enlistment,  such  contracts 
m:iy  be  made  binding  upon  minors  as  well  as  adults.^ 


1  Earl  of  BaokB  v,  Drnry,  Wllmot,  People  v.  Moores,  4  Denlo.  SiS;  47  Am. 

IM;  People  V.  Mallln,  25  Wend.  806.  Dec  272;  Gavin  v.  Barton,  8  Ind.  67; 

s  State  V.  Weatherwaz,  12  Kan.  46^;  Stowers  v.  Ilollis,  83  Ky.  544. 
Dial  O.Wood,  9  Baxt.  296.  «  United     States    v.    Bainbridge,    1 

3  McCall  V.  Parker,  13  Met.  372;  In-  Blason  71 ;  Cora.  r.  Murray,  i  BInn.  4H7;  5 

habitants  v.  Wallace,  50  N.  J.  (L )    13;  Am.  Dec.  412;  Com.  r.  Barker,  6  Blnn* 
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§  134.  Contracts  Which  Law  Would  Have  Compelled. 

Where  any  person  does  that  which  by  law  he  is  compelled 
to  do,  he  is  bound,  and  infants  are  not  excepted  from  this 
rule.^  Thus,  where  a  father  upon  purchasing  land,  took  the 
title  in  the  name  of  his  infant  son  for  the  purpose  of  de- 
*  frauding  his  creditors,  and  afterwards  sold  the  land,  the  son 
executing  the  deed  to  the  purchaser  at  his  father's  direc- 
tion during  his  infancy,  it  was  held  that  as  the  infant's 
conveyance  of  the  naked  legal  title  was  only  that  which  a 
court  of  equity  would  have  compelled  him  to  make,  he 
could  not  disaffirm  it  on  attaining  majority.'  In  Trader  v. 
JarviSy^  a  father  made  an  assignment  of  a  title  bond  to  his 
sons  to  indemnify  them  against  any  loss  they  might  sustain 
by  reason  of  their  being  sureties  on  the  father's  note.  Af- 
terwards, the  father  and  sons  assigned  the  title  to  a  third 
person  who  agreed  to  pay  and  did  pay  the  note,  thereby  re^ 
leasing  the  sons  from  liability  thereon  as  sureties.  It  was 
held  that  the  conditions  upon  which  the  bond  had  been 
assigned  to  the  sons  having  been  performed,  they  had  no 
further  interest  in  it,  and  one  of  the  sons  could  not  avoid 
his  assignment  to  the  third  person  on  the  ground  of  his 
minority.  So  ^  it  has  been  held  that  where  a  son  had  the 
legal  title  to  real  estate  in  trust  for  his  father,  who  executed 
a  bond  for  the  conveyance  of  the  same  and  received  the 
purchase  money,  the  son,  who  conveyed  the  land  in  accord- 
ance with  the  requirements  of  the  bond,  could  not  set  aside 
the  deed,  on  the  ground  that  he  was  a  minor  when  it  was 
executed.  *^  Holding  the  title  as  he  did  for  the  benefit  of 
his  father  who  had  sold  the  land  to  the  defendant  and  re- 
ceived the  purchase  money,  we  do  not  see  how,  even  if  his 

438 ;  Com.  v.  Downes,  24  Pick.  227 ;  United  115 ;  21  Am.  Dec  482 ;  Tucker  v.  More- 

States  V.  Blakeney,  3  Gratt.  405 ;  Phclan's  land,  10  Pet.  69 ;  Irvine  v.  Irvine,  9  Wall, 

Case,  9  Abb.  Pr.  286;  re  Gregg»  15  Wis.  617:  Zoncb  v.  Parsons,  3  Burr.  1794. 
479;  re  Hlggins,  16  Wis.  861;  Grace   v.  *  Elliot  v.  Horn,  10  Ala.  348;  44  Am. 

Wilber,  10  Jobns.  453 ;  Lanaban  v,  Birge,  Dec.  488 ;  Slarr  v,  Wright.  20  Oblo  St.  97 ; 

80  Conn.  438 ;  re  McDonald,  1  Low.  100 ;  re  Bridges  v.  Bldwell,  20  Neb.  185. 
Morrlsey,  187  U.  S.  157.  »  28  W.  Va.  100. 

1  Bavington  v.  Clarke.  2  Pen.  A  W.  *  Pronty  v.  Edgar,  6  Iowa,  368. 
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infancy  was  conclusively  established,  he  could  have  resisted 
the  claim  of  defendant  for  the  conveyance  of  the  legal  title. 
He  would  have  been  required  in  equity  to  convey."  So 
where  an  infant  purchases  land  at  an  administrator's  sale  for 
the  administrator,  and  immediately  conveys  to  him,  he  can- 
not disaffirm  such  conveyance  on  arriving  at  full  age, 
although  the  lands  belonged  to  him.^ 

§  135.  Ante-Nuptial  Debts  of  Wife. —  An  infant  hus- 
band is  liable  at  common  law  for  such  debts  of  his  wife, 
contracted  before  marriage,  as  she  would  have  been  legally 
liable  to  pay  had  she  remained  sole.  Therefore  the  infant 
husband  is  liable  for  all  the  ante-nuptial  debts  of  the  wife 
if  she  were  adult  when  she  contracted,  them,  and  for  her 
debts  for  necessaries,  if  she  were  an  infant.  The  liability 
of  the  husband  is,  of  course,  not  due  to  any  ideas  of  con- 
tract on  his  part,  but  is  a  common  law  incident  to  the  mar- 
riage; and  the  fact  that  the  husband  is  an  infant  furnishes 
no  excuse.^ 

§  136.  Infant  Liiable  for  «  Kecessaries." — An  infant 
is  liable  for  the  reasonable  value  of  necessaries  which  may 
have  been  furnished  to  him,  for  otherwise  he  might  not  be 
able  to  procure  suitable  food,  clothing,  shelter  and  educa- 
tion, though  possessed  of  the  means  of  paying  for  them  in 
the  future.'  And  he  need  not  have  expressly  promised  to 
pay  for  them  ;  it  is  sufficient  that  they  were  furnished  under 
such  circumstances  that  a  promise  to  pay  for  them  can  be 


1  Shelden's  Leaeee  v,  Newton,  8 
Ohio  St.  49i. 

*  Boach  V.  Quiok,  9  Wend.  338;  Sut- 
ler V.  Brack,  7  Met.  164;  89  Am.  Dec.  708; 
Cole  V.  Seeley.ZS  Vt  S20;  Nicholson  v, 
Wilborn,  18  Ga.  487;  Anderson  v.  Smith 
88  Md.  465.  ' 

s  Earle  v.  Reed,  10  Meto.  887;  Beeler 
V.  Tonng,  1  Bibb.  519;  Oliver  v.  McDoflle, 
28  Ga.  688 ;  Parsons  v.  Keyes,  43  Tex. 


657;  Johnston  v.  Maples,  49  III.  104; 
Kline  r.  L'Amoreax,  2  Paif?e,  419;  22 
Am.  Dec  662.  And  this  ioclndes  also 
necessaries  for  the  wife  and  children 
of  an  Infant  husband.  Tapper  r.  Cald- 
well, 12  Mete  662;  Price  v,  Saunders, 
60Ind.  815;  Cantine  v.  Phillips,  5  Harr. 
428;  People  v,  Moores,  4  Denio.  620; 
Rivers  v.  Gregg.  5  Rich.  (Eq.)  274: 
Chapman  v.  Ilaghes,  61  Miss.  889. 
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implied.^  Indeed,  as  we  shall  see,  he  cannot  be  hel<^  on  an 
express  contract  to  pay  for  them,  if  it  appear  that  the  price 
iixed  by  such  contract  is  more  than  what  they  were  reason- 
ably worth.^ 

It  should  be  remembered  that  an  infant  is  liable  for  neces- 
saries, only  where  they  have  been  actually  furnished  to  him. 
He  is  not  liable  for  breach  of  his  contract  to  take  and  pay 
for  them.* 

§  137.  What  are  "Necessaries."  —  The  term  "neces- 
saries "  is  a  relative  one;  what  would  be  **  necessaries  "  in 
the  case  of  one  person  might  not  be  in  the  case  of  another 
person.*  '*  Necessaries  "  are  not  merely  such  things  as  are 
absolutely  essential  for  the  existence  and  support  of  the 
infant,  but  they  are  such  things  as  are  suitable  to  his 
station  in  life  and  to  his  circumstances  at  the  time.^  Such 
things  as  food,'  clothing,'  proper  lodging,®  instruction,^ 
medical  attendance,  or  nursing,  or  medicine,  or  articles 
furnished  for  the  purpose  of  health,  are  clearly  within  the 
term.^® 


1  Gay  V.  Balloa,  4  Wend.  403;  21 
Am.  Dec.  158;  Hyman  v.  Gain,  8  Jones, 
111. 

s  Seepoil. 

«  Pool  V.  Pratt,  1  Chip.  252, 

*  Breeds.  Jndd,l  Gray, 466;  Bpperson 
V.  Nagent,  67  Miss.  46;  84  Am.  Rep.  484; 
Rivers  V.  Gregg,  6  Rich.  (£q.)  274;  Price 
«.  Saunders,  60  Ind.  860;  Smithpeters  v. 
Griffin,  10  B.  Hon.  269. 

»  Watson  V.  Cross,  2  Duv.  147;  Wll- 
helm  V.  Hardman,  13  Md.  144;  Hyman  v. 
Cain,  8  Jones,  111;  Bradley  v.  Pratt,  28 
Vt  878;  Glover  v,  Ott,  1  McCord,  672; 
Sqaler  v.  Hydliff,  9  Mich.  274;  Stone  v. 
Dcnulson,  13  Pick.  6;  23  Am.  Dec.  654; 
Davis  V,  Caldwell,  12  Cush.  612;  Mc- 
Kama  v.  Merry,  61  111.  177;  Peters  v, 
Fleming,  6  M.  &  W.  42;  Ryder  v.  Womb- 
well,  L.  R.  4  Ex.  32;  Strong  t'.  Foote,  42 
Conn.  208;  Nicholson  v.  Spencer,  11  Ga. 
810;  Jordan  v.  Coffield,  70  N.  0.  110; 
Davis  V.  Caldwell,  12  Ccsh.  512.  A  watch 
may  be  necessary  In  some  caseb.  Peters 
r.  Fleming,  6  M.  &  W.  42.    So  may  wed- 
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ding  clothes.  Sams  v.  Stockton,  14  B. 
Mon.  187;  or  a  bridal  oatflt.  Jordan  v. 
Coffield,  70  K.  0. 110. 

«  Sannders  r.  Ott,  1  McCord,  672; 
Barnes  v.  Barnes,  60  Conn.  672;  I*rlce  v. 
Saunders,  60  Ind.  810;  Rivers  v.  Gregg,  6 
Rich.  (Eq.)  274.  This  Includes  enter- 
tainment at  an  inn.  Watson  v.  Gross,  2 
Dnx^  174. 

7  Saunders  v.  Ott,  aupra;  Rivers  v. 
Greggt  9upra;  Price  v.  Saunders,  «upra. 

8  Rivers  r.  Gregg.  6  Rich.  (Eq.)  274; 
Price  r.  Saunders,  60  Ind.  810. 

*  This  includes  a  common  school 
education.  Middlebury  College  v. 
Chandler,  16  Vt.  683;  42  Am.  Dec.  537: 
Saunders  v,  Ott,  1  McCord, 572;  Rivers  r. 
Gregg,  5  Rich.  (Eq.)  274.  But  not  ordi- 
narily a  collegiate  education.  Middle - 
bury  College  v.  Chandler,  supra.  And 
certainly  not  a  professional  education. 
Bouchell  V.  Clary,  8  Brev.  194 ;  Turner  v. 
Gaither,  83  N.  0.  857;  85  Am.  Rep.  574. 

10  Saunders  v.  Ott,  1  McCord,  678; 
Price  V,  Saunders,  60  Ind  SiO;  Werner's 
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And  the  following  limitations  to  the  wider  construction 
which  might  be  given  to  this  definition  are  supported  by 
the  authorities. 

(u)  The  things  must  be  necessary  in  the  particular  case 
for  use  and  not  for^  mere  ornament.^  Jewelry,  kid 
gloves  9  cologne  and  walking  canes  are  not  '*  neces- 
Baries."^ 

(b)  They  must  be  for  the  substantial  good  of  the  infant 
and  not  for  his  mere  pleasure.^  Thus  liquor,  pistols  and 
powder,  saddles  and  bridles,  fiddles  and  fiddle-strings,^ 
cigars  and  tobacco,^  a  horse  purchased  for  pleasure,^  a 
bicycle,^  a  buggy,®  money  furnished  for  traveling  expenses 
on  a  pleasure  Irip,^  are  not  "  necessaries." 

(c)  They  must  concern  the  person  and  not  the  estate  of 
the  infant.^®  Therefore,  articles  purchased  or  a  building 
leased  to  carry  on  a  business  or  trade  are  not  ^^  neces- 
saries ;"  "  nor  supplies  ^*'  or  stock  ^'  furnished  him  to  carry 
on  a  plantation  or  farm,  nor  labor  or  materials  for  the 
erection  of  houses  or  buildings  on  his  lands,^^orin  repairing 


Appeal,  01  Pa.  St.  322.    So  of  the  services 
of  a  dentist.    Strong  v.  Foote,  42  Conn. 

soa. 

1  McKanna  9.  Merry,  61  m.  179 ;  Peters 
V.  Fleming,  6  M.  A  W.  42;  Leflls  v,  Sugg, 
15  Ark.  187. 

s  Leflls  V.  Sngg,  15  Ark.  137. 

s  McKanna  r.  Merry,  61  III.  179; 
WbarioD  v,  McEensle,  5  Q.  B.  606 ;  Tupper 
V.  Caldwell,  IS  Mete  509;  46  Am.  Dec. 
704;  Mlddlebory  OoUege  v.  Chandler,  16 
Vt.  688;  42  Am.  Deo.  687;  Turner  v. 
Gaither,  88  N.  O.  857;  85  Am.  Bep.  674; 
Phelps  9.  Woroestert  11  N.  H.  61. 

«  Sanndera  v.  Ott,  1  McGord,  572; 
Beeler  v.  Tonng.  1  Bibb.  119;  Leflls  v. 
Sngg,  16  Ark.  137. 

*  Bryant  v.  Richardson,  L.  R.  3£x.  93, 
note, 

*  Price  V.  Saunders,  60  Ind.  810 ;  Beeler 
V.  Tonng,  1  Bibb.  509;  House  v.  Alex- 
ander, 106  Ind.  109;  55  Am.  Bep.  189; 
ahier  where  It  is  on  the  advloe  of  a 
physician  for  necessary  exercise.  Hart 
V,  Prater,  1  Jnr.  623. 


T  Payne  v.  Wood,  145  Mass.  558. 

9  Howard  v.  Simpkins,  70  Ga.  322. 

*  McKanna  v.  Merry,  61  111.  177; 
aUter  for  a  necessary  Journey.  Breed  9. 
Jadd,  1  Gray,  455. 

10  Decell  v.  Lowentbal,  57  Mass. 831 ;  84 
Am.  Rep.  449;  New  Hamp.  Mut.  Ins.  Co. 
V,  Noyes,  82  N.  H.  845;  Sherman  v. 
Onnningham,  11  Gush.  40. 

11  Howe  V,  Alexander,  105  Ind.  109; 
Pyne  v.  Wood,  148  Mass.  658;  Mason  r. 
Wnght,  18  Mete  806;  Lowe  v.  Griffith 
1  Scott,  458. 

IS  Decell  V.  Loweuthal,  supra;  State 
V.  Howard,  88  N.  O.  680. 

18  Rainwater  v.  Durham,  2  "S.  &  Mc. 
624;  10  Am.  Dec  637;  Grace  v.  Hale,  2 
Humph.  27;  36  Am.  Dec.  296;  Wood  v. 
Losey,  50  Mich.  475;  Howe  v.  Alexander, 
106  Ind.  109;  55  Am.  Rep.  189. 

I*  Freeman  v.  Bridger,  4  Jones  (L.),  1 ; 
67  Am.  Dec.  258;  Price  v.  Saunders,  00 
Ind.  810;  Price  v.  Jennings,  62  Ind.  111. 
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them,^  nor  an  insurance  policy  on  his  property,^  nor  money 
lent  to  him  to  remove  incumbrances  on  his  estate.^  But 
the  sei'vices  of  an  attorney  and  the  expenses  of  a  purely 
personal  suit  are  "  necessaries,'*  as  for  instance  defending 
him  on  an  indictment  for  a  crime,*  or  in  a  bastardy  suit,^  or 
in  an  action  for  breach  of  promise  of  marriage.^  It  is 
otherwise,  of  course,  where  the  services  are  renderetl  in 
recovering  the  infant's  lands.^ 

(d)  They  must  not,  even  though  they  are  **  necessaries,"- 
be  extravagant  either  in  quality  or  quantity.^  Things  may  be 
of  a  useful  character,  but  the  quality  or  quantity  supplied 
may  take  them  out  of  the  character  of  necessaries.  Ele- 
mentary text-books  might  be  a  necessary  to  a  student  of 
law,  but  not  a  rare  edition  of  "  Littleton's  Tenures," 
or  eight  or  ten  copies  of  **  Kent's  Commentaries."^  Nei- 
ther would  suitable  clothing  supplied  in  an  unreasonable 
quantity.*^ 

(e)  They  must  be  necessary  to  his  wants.  Hence  an 
infant  cannot  bind  himself  for  what  are  prima  facie 
necessaries  where  his  wants  are  already  supplied  from  some 
other  source  or  he  has  a  parent  or  guardian  able  and  willing 
to  provide  for  him.^* 


1  Tapper  v.  Caldwell,  12  Mete.  509; 
46  Am.  Dec.  704 ;  Wallis  r.  Bardwell,  126 
Mass.  886;  West  v.  Gregg,  1  Grant's  Gas. 
53. 

2  New  Hampshire,  etc,  Ins.  Co.,  v. 
Noyes,  82  N.  H.  345. 

8  West  V.  Gregg,  1  Grant's  Cas.  68; 
Magee  v.  Welsh,  18  Cal.  155;  BleJcnell  v. 
Bicknell,  111  Mass.  265. 

«  Askey  9.  Williams,  74  Tex.  294 ;  State 
V.  Weatherwax,  12  Kan.  463. 

•  Barker  v,  Hubbard,  54  N.  H.  589;  20 
Am.  Uep.  160. 

«  Manson  v.  Washband,  81  Conn.  803; 
83  Am.  Dec.  151. 

7  Phelps  V,  Worcester,  11  N.  H.  51; 
DiUon  V,  Bowles,  &  Mo.  App.  419.  Bat 
see  Epperson  v.  Nugent,  57  Miss.  45 ;  84 
Am.  Rep.  484. 

*  Johnson  9.  Lines,  6  W.  ft  S.   80; 
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Burghart  v.  Angerstein,  6  O.  ft  P.  690; 
Nicholson  v.  Spencer,  11  Ga.  610. 

*  Anson  Contr.  112. 

10  Johnson  v.  Lines,  6  W.  ft  S.  80;  40 
Am.  Dec  542. 

u  Walling  V.  Toll,  9  Johns,  141 ;  Kline 
V.  L'Amonreox,  2  Paige,  419;  22  Am .  Dec 
652;  McKanna  v.  Merry,  61  111.  177; 
Davis  V.  Caldwell,  12  Gush.  612;  Hoyt  r. 
Casey,  114  Mass.  899;  19  Am.  Rep.  871; 
Angel  tr.  McLellan,  16  Mass.  28;  8  Am. 
Doc  118;  Swift  V,  Bennett,  10  Oush. 
436;  Trainer  v.  Trumbull,  141  Mass. 
527;  Assignees  of  Hull  v,  Connolly, 
18  McOord  6;  15  Am.  Dec.  612;  Ed- 
wards V.  Hlgglns,  2  MoOord,  Ch.  16; 
Eraker  v.  Byrum,  18  Rich.  L.  168 ;  Guthrie 
V,  Murphy,  4  Watts,  90;  28  Am.  Dec  681 ; 
Johnson  v.  Lines,  6  Watts  ft  S.  80;  40 
Am.  Dec  542 ;  Smith  v.  Young,  2  Dev.  ft 
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Therefore  one  who  trusts  an  infant  does  so  at  his  peril 
and  cannot  recover  for  the  price  of  articles  furnished  the 
infant  on  credit  as  necessaries,  if  he  was  already  suflSciently 
supplied.^  It  is  consequently  incumbent  upon  the  trades- 
man before  he  gives  credit  to  the  infant  to  make  inquiries 
as  to  whether  the  infant  was  not  at  the  time  suitably  pro- 
vided with  the  articles.^  But  the  duty  of  the  person  sup- 
plying the  Infant  with  necessaries  to  inquire  as  to  whether 
or  not  the  infant  is  already  supplied  with  similar  articles 
before  he  trusts  him  is  not  a  rule  of  law  which  will  pro- 
tect such  party,  if  notwithstanding  a  diligent  inquiry  with- 
out ascertaining  that  the  infant  has-been  supplied,  it  turns 
out  after  he  furnishes  the  articles  applied  for  that  the 
infant  was  sufficiently  provided.  If  the  infant  was  already 
supplied  as  a  fact,  there  can  be  no  recovery  for  other  goods 
supplied  as  necessaries,  whether  the  party  knew  of  the 
fact  or  not  at  the  time  he  gave  credit  to  the  infant.' 
Where  an  infant  lives  with  his  father  or  even  his  mother, 
who  may  not  be  under  the  same  obligation  to  suppoi*t  him 
as  the  father,  or  is  under  the  care  of  a  guardian,  it  is  a  very 
natural  and  reasonable  presumption  that  he  is  properly 
supplied  with  necessaries  and  he  is  therefore  not  liable  for 
anything  further  in  the  absence  of  evidence  to  the  con- 
trary.^   If  a  parent  or  guardian  has  furnished  the  infant 


B.  96;  Hussey  v.  Roandtree,  Bash.  L. 
110;  PerrlD  v.  Wilson,  10  Mo.  451; 
Nicholson  r.  Spencer,  11  Ga.  607;  Nich- 
olson V.  Wilborn,  13  Ga.  467;  Elrod  v, 
Myers,  2  Head,  88;  Nlchol  v.  Steger,  2 
Teno.  Ob.  328;  6  Lea,  888;  DeoeU  v, 
Lowenthal,  57  Miss.  881;  84  Am.  Bep. 
449. 

1  Story  V.  Perry,  4  Car.  A  P.  528; 
Barnes  r.  Toye,  L.  B.  18  Q.  B.  D.  410; 
Pvrrin  r.  Wilson,  10  Mo.  451 ;  Nicholson 
V.  Spencer,  11  Ga.  607. 

9  Ford  v.  Fothergill,  Peake  N.  P. 
229;  1  Esp.  211;  Cook  v,  Deaton,  8  Car. 
ft  P.  114 ;  Barghart  v.  Angerstein,  6  Oar. 
A  P.  680;  Mortara  v.  Hall,  6  Sim.  465, 
466;    Steedman  v.  Bose,  Car.  AM.  422; 


Kline  r.  L'Amonreuz,  2  Paige,  419;  22 
Am.  Dec.  652 ;  Johnson  v.  Lines,  6  Watls 
A  S.  80;  40  Am.  Dec.  642. 

8  Braysbaw  v,  Eaton,  7  Scott,  188;  6 
Bing.  N.  C.  251;  Foster  v.  Bedgrave,  L. 
B.  4  Ex.  85,  note;  Barnes  v.  Toye,  L.  B. 
18  Q.  B.  D.  410;  Trainer  r.  Trumbull,  141 
Mass.  527;  Nicbol  v.  Stegel,  2  Tenn. 
Ch.  328,  affirmed  in  6  Lea,  893 ;  and  see 
Byder  v.  Womb  well,  L.  B.  4  Ex.  32. 

*  Assignees  of  Unll  r.  Connolly,  3 
MoCord,  6;  15  Am.  Dec.  612;  Jones  v. 
Colvin,  1  McMoll,  L.  14;  Perrin  v.  Wilson, 
10  Mo.  451;  State  v.  Cook,  12  Ired.  L.  67; 
Freeman  v.  Bridger,  4  Jones,  L.  1 ;  67 
Am.  Dec.  258;  Parsons  r.  Keys,  48  Tex. 
557. 
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with  Buch  articles  as  he  regarded  ample  for  the  support  of 
the  infant  according  to  his  age  and  condition,  or  even  if  the 
infant  has  been  furnished  with  money  by  his  parent  or 
guardian  or  by  an  allowance  from  the  court,  sufficient  to 
supply  him  with  necessaries,  the  presumption  is  that  he 
has  been  adequately  and  properly  supplied,  and  one  who 
seeks  to  charge  the  infant  for  necessaries  in  addition  has 
the  burden  of  proving  that  such  is  not  the  fact.^ 

§  1 38.  Borrowing  Money  for  Necessaries.  —  An  infant 
is  not  liable  at  law  for  money  borrowed  by  him  to  pay  for 
necessaries  although  actually  expended  by  him  for  that 
purpose,  though  he  is  liable  for  money  directly  applied  by 
the  lender  in  procuring  necessaries  for  him.'  But  in  equity 
the  infant  is  liable  for  money  borrowed  and  actually  applied 
by  him  for  the  payment  of  necessaries.^  The  reason  why 
an  infant  is  not  liable  at  law  for  money  borrowed  by  him 
to  pay  for  necessaries,  although  actually  expended  by  him 
for  that  purpose,  is  usually  stated  to  be  that  the  lender,  bj' 
intrusting  the  money  to  the  infant,  enables  him  to  waste 
and  misapply  it,  and  his  subsequent  proper  use  of  it  could 
not  confer  an  action  where  none  existed,  upon  the  contract 
of  lending  at  the  time  of  the  loan.  But  perhaps  the  true 
reason  why  the  lender  cannot  recover  at  law  is  the  want  of 
privity  between  the  lender  and  the  one  who  supplies  the 
necessaries.^ 

§  189.  Express  Contracts  for  Necessaries.  —  Whether 
an  infant  is  ever  bound  by  his  express  contract  with  refer- 
ence to  the  price  or  value  of  necessaries  furnished  him  has 

1  Nicholson  v.  Spencer,  11   Ga.  607;  806;  Price  v.  Sanders,  00  Ind.  310;  Beeler 

Nicholson  V,  Wilbom,  18  Gs.  467;  Rivers  v.  Toang,  1  Bibb.  519. 
v.  Qregg,  6  Rich.  Bq.  274.  9  Marlow  v.  Pltfleld,  1  P.  Wms.  068 ; 

9  Bearsbyft  Gaffer's  Case,  Godb.  219;  Hickman  v.  Hall's  Admrs.,  5  Litt  888; 

Darby  v,  Boucher,  1  Salk.  279;  Swift  v,  Watson  v.  Cross,  2  Duvall,  147;  Price  v. 

Bennett,  10  Cash.  436;  Randall  v.  Sweet,  Sanders,  60  Ind.  810. 
1  Demo  400;   Smith  v.  Oliphant,  2  Sand'  *  Rivers  v.  Gregg,  6  Rich.  (Bq.)  S74; 

Bradley  v.  Pratt,  28  Vt.  878. 
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been  dispnted.  It  is  agreed,  however,  that  he  cannot  be 
held  for  more  than  their  reasonable  vahie.  He  may  bind 
himself  to  pay  what  they  are  reasonably  worth,  but  not 
what  he  may  foolishly  have  agreed  to  pay  for  them.^  "  He 
is  held  on  a  promise  implied  by  law  and  not  strictly  speak- 
ing on  his  actual  promise.  The  law  implies  the  promise 
to  pay  from  the  necessity  of  his  situation  just  as  in  the 
case  of  a  lunatic.  In  other  words  he  is  liable  to  pay  only 
what  the  necessaries  were  reasonably  worth  and  not  what 
he  may  improvidently  have  agreed  to  pay  for  them."  ^ 

§  140.  Securities  given  for  Necessajries.  —  It  has  been 
held  in  some  cases  that  an  infant  cannot  be  charged  on  a 
special  contract  or  security  given  for  necessaries,  as  for 
example  a  bill  of  exchange  or  promissory  note,^  or  an  ac- 
count stated,^  or  a  bond  with  a  penalty,^  or  a  mortgage 
deed.' 

These  conclusions  are  based  on  the  ground  that  the  infant 
could  not,  if  sued  upon  the  security,  show  by  parol  the 
actual  and  real  value  of  the  consideration.  It  would  there- 
fore follow  that  if  the  form  of  the  instrument  be  such  as 
to  preclude  an  inquiry  into  the  consideration  it  could  very 
well  be  held  that  no  action  could  be  maintained  thereon 
against  the  defense  of  infancy.  Consequently  it  would  seem 
that  no  action  could  be  maintained  at  common  law  against 
an  infant  on  a  bond  or  other  sealed  instrument  executed 
by  him  for  necessaries.  And  the  same  would  be  true  of 
an  account  stated,  whose  consideration  cannot  be  inquired 
into.     But  where  by  statute  the  consideration  of  a  bond 


1  Locke  V.  Smith,  41  N.  H.  341.  4  McCord,  221 ;  Aaron  v.  Uarley,  6  Rich. 

8  Trainer  r.  Tumbull,  141  Mass.  6S7.  (L.)  26. 

9  WillianiBOD  r.  Watts,  1  Camp.  562;  *  Tmeman  v.  Hurst,  1 T.  R.  4Q;  Stone 
Morton  v.  Stewart,  5  111.  (App.)  S33;  v.  Dennlson,  13  Pick.  1,  23  Am.  Doc 
Fenton  v.  White,  4  N.  J.  (L.)  100;  Mo-  854. 

Crellis  V.  Howe,  3  N.  H.  848;  McMlnn  v.  >  Lawson  Rights,  Rem.   A  Pr.,  $  830; 

Rlchraonds,  6  Yerg.  9;  Swasey  v.  Van-  Bliss   v.  Perry  man,  2  lU-  484;  Hussey  v. 

derhejden,  10  Johns.   83;    Bonchell  v.  Jcwctt,  9  Mass.  101. 
OlarytS  Brey.  194;  Dabose  v.  Wheddon,  *^  Id. 
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may  be  inquired  into,  an  action  would  lie  on  a  bond  given 
by  an  infant  for  necessaries.^ 

As  to  negotiable  paper  the  better  doctrine  seems  to  be 
that  an  action  can  be  maintained  against  an  infant  upon  his 
negotiable  paper  given  for  necessaries,  either  by  the  origi- 
nal payee  or  by  any  subsequent  holder,  and  that  the  plaint- 
iff may  recover  the  full  face  of  the  paper  or  so  much 
thereof  as  represents  the  reasonable  value  of  the  necessar- 
ies ;  for  infancy  can  be  shown  and  the  consideration 
of  the  paper  be  inquired  into  no  matter  who  may  be 
plaintiff.*  In  Bradley  v.  Pratt y^  Redfield,  J.,  said :  **  I  do 
not  well  comprehend  why  upon  principle  any  express  con- 
tract may  not  be  said  to  be  binding  upon  him,  when  it  is 
shown  to  have  been  given  for  necessaries  and  the  price  to 
have  been  reasonable,  if  it  be  one  where  the  consideration 
may  be  inquired  into.  *  *  *  And  as  confessedly  the 
infant  may  prima  fade  avoid  his  note  or  bill  by  merely 
showing  the  fact  of  his  infancy  at  the  time  of  making  the 
contract,  what  is  the  impropriety  in  allowing  the  plaintiff 
to  recover  in  all  such  cases  by  showing  the  consideration  to 
be  for  necessaries." 

^  §  141.  Province  of  Judge  and  Jury.  —  As  to  the  prov- 
ince of  judge  and  jury  respectively  in  deciding  the  question 
of  ^'necessaries"  the  rule  is  as  follows:  Evidence  being 
given  of  the  things  supplied  and  the  circumstances  of  the 
infant,  the  court  determines  whether  the  things  supplied 
can  reasonably  be  considered  necessaries  at  all;  and  if  it 
comes  to  the  conclusion  that  they  cannot,  the  case  may  not 
even  be  submitted  to  the  jury.  If  the  judge  conclude  that 
the  question  is  an  open  one,  and  that  the  things  supplied 
are  such  as  may  reasonably  be  considered  to  be  necessaries, 
he  leaves  it  to  the  jury  to  say  whether,  under  the  circura- 

1  Gathrie  v.  Morris,  22  Ark.  411.  36;   Askey  r.   Williams,  74  Tex.  S94; 

2  Bradley  v.  Pratt,  23  Vt.  378;  Earle  v.      Rainwater  v.   Durham,  2  NoU  A  MoO. 
Beed,  10  Met.  887 ;  Dabose  v.  Wheddon,  4      624 ;  10  Am.  Dec  687. 

MoOord,  221 ;  Aaron  r.  Barley,  6  Rich.  L.  8  28  VU  878. 
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staDces  of  the  case,  the  things  supplied  were  necessaries  as 
a  fact.  And  the  jury  determines  this  point,  taking  into 
consideration  the  character  of  the  things  supplied,  the 
extent  to  which  the  infant  was  already  supplied  with  them, 
and  the  actual  circumstances  of  the  infant.^  The  rule  is 
sometimes  stated  as  follows :  Whether  the  articles  furnished 
are  of  a  name  and  quality  coming  within  the  denomination 
of  necessaries  is  exclusively  a  question  of  law  for  the  ccurt, 
but  the  quantity,  that  is  to  say,  to  what  e!Ktent  the  articles 
are  necessary  in  the  given  case,  is  a  question  of  fact  for  the 
jury.  2 

§  142.  Batlflcatlon  after  Reaching  Majority. —An  in- 
fant's voidable  contract  may  be  confirmed  and  ratified  by 
him  after  he  reaches  his  majority ,»  and  this  maybe  done  in 
three  ways:  1.  By  an  express  ratification.  2.  By  an 
implied  ratification  from  acts  and  conduct.  3.  By  omission 
to  disaffirm  the  contract  within  a  reasonable  time  after 
reaching  majority.* 

§  143.  Bxpress   Ratification   by   New  Promise. —  The 

infant  on  coming  of  age  may  bind  himself  by  a  new 
promise  to  perform  the  contract  made  by  him  during  his 
infancy,  and  this  it  will  be  observed  is  an  illustration  of  the 
limited  class  of  cases  in  which  a  past  consideration  is  allowed 
to  support  a  subsequent  promise.*    Where  a  new  promise 


1  Beelor  v.  Yonng,  1  Bibb,  619;  Saand- 
era  v.  Ott,  1  McOord,  572;  Smltb  v. 
Toang,  2  Dev.  A  B.  S6;  Tupper  v.  Cad- 
well,  12  Met.  659;  46  Am.  Deo.  704, 
705;Herriam  v,  Cimningham,  11  Casta. 
40;  Dayls  v.  Caldwell,  12  Casta.  612; 
Oraoe  v.  Hale,  2  Hampta  27;  86  Am. 
Dec.  396;  Jordan  v,  Coffleld,  70  N.  C.  110; 
Henderson  v.  Fox,  5  Ind.  489;  Garr 
V,  Haskett,  86  Ind.  873;  McKanna  v. 
Merry,  61  111.  177;  Decell  v.  Lewenthal, 
97  UUs.  881 ;  84  Am.  Bep.  449. 

t  Bent  v.  Ifanning,  10  Vt  280; 
Strong  V.  Foote,  42  Conn.  208 ;  Parsons 
r.  Eeyes,  48  Tex.  667 ;  Stone  v,  Dennison, 


13  Pick.  7;  1  Pars.  Contr.  296;  Anson 
Contr.  112,  Knowlton's  notes. 

s  He  can  never  ratify  wtalle  his  in- 
fancy continaes  for  ttals  woald  be  giving 
him  power  to  make  a  contract.  Corey  o. 
Barton, 32  Micta.  80;  Bank  of  Silver  Creek 
r.  Browning,  16  Abb.  Pr.  272. 

«  Little  V.  Duncan,  0  Riota.  (L.)  66;  64 
Am.  Dec.  760;  Tobey  v.  Wood,  123  Mass. 
88;  26  Am.  Rep.  27;  Korris  v.  Vance,  3 
Rich.  (L.)  164. 

*  See  ante,  §  ;i06. ;  Conklin  9.  Ogbom,  7 
Ind.  6S3;  Jefford  v,  Ringgold,  6  Ala.  644; 
Obandler  r.  Simmons,  97  Mass.  608;  98 
Am.  Dec  117. 
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is  relied  upon  as  a  ratification  it  must  be  made  to  the  other 
party  or  his  agent,^  and  a  mere  acknowledgment  is  not 
sufficient ;  '  there  must  be  a  divect  promise  or  the  language 
used  must  show  a  willingness  and  intention  to  fulfill  the 
contract.* 

If  the  new  promise  is  conditional  it  must  be  shown  that 
the  condition  has  been  fulfilled.^  If  the  infant*s  new 
promise  is  that  he  will  pay  his  debt  **  as  soon  as  he  is  able/' 
or,  <^  as  soon  as  he  can  "  no  action  can  be  sustained  against 
him  by  virtue  of  such  new  promise  without  proof  of  his 
ability  to  pay.^ 

The  ratification  being  simply  a  waiver  of  the  objec- 
tion of  infancy  and  not  a  new  contract,  may  be  verbal, 
although  the  contract  ratified  be  a  deed  of  conveyance, 
or  an  instrument  under  seal  generally,  or  any  contract 
required  by  law  to  be  in  writing.*  But  in  Arkansas,  Ken- 
tucky, Maine,  Mississippi,  Missouri,  South  Carolina,  Vir- 


1  Goodsell  V.  Myers,  8  Wend  479; 
Blgelow  V.  Grannls,  2  Hill,  120;  Chand- 
ler r.  Groyer,  82  Pa.  St.  509;  Holt  v. 
Underbill,  9  N.  H.  486:  82  Am.  Dec.  880; 
BodgbS  V.  Hunt,  32  Barb.  180;  Mayer  v 
McLare,  86  Miss.  889:  72  Am.  Deo.  190. 

2  Benbam  v.  Bisbop,  9  Conn.  380 ;  28 
Am.  Deo.  868;  Wilcox  v,  Boath,  12  Conn. 
660;  Catlin  v,  Haddox,  49  Conn.  492;  44 
Am.  Bep.  249;  Bennett  v,  Collins,  52 
Conn.  1 ;  Biartin^^.  Byrom,  Dad.  (Ga.)  203 ; 
Conklin  v.  Ogbom,7  Ind.  563;  Fetrow  v. 
Wiseman,  40  Ind.  148 ;  Smith  v.  Mayo,  9 
Mass.  62;  6  Am.  Deo.  28;  Martin  v.  Mayo, 
10  Mass.  137 ;  6  Am.  Dec  108 ;  Jackson  v. 
Mayo,  11  Mass.  230;  Ford  v.  Phillips,  1 
Pick.  202 ;  Bamaby  v.  Barnaby,  1  Pick. 
221 ;  Thompson  9.  Lay,  4  Pick.  48 ;  16  Am. 
Deo.  825;  Peircev.  Tobey,  5  Met.  163; 
Smith  V.  Kelley.  13  Met.  309;  Procter  v. 
Sears,  4  Allen,  96 ;  Baker  v.  Kennett,  64 
Mo.  82;  Wright  v.  Steele,  2  N.  H.  51;  Hale 
V.  Gerrlsh,  8  N.  H.  874;  Hoit  v.  Under- 
hlU,  9  N.  H.  436;  82  Am.  Dec.  380;  Tib- 
bets  V,  Gerrisb,  26  N.  H.  41;  57  Am.  Dec. 
807;  Kew  Hampshire  Mut.  L.  Ins.  Co.  v. 
Noyes,  82N.  H.  345 ;  Alexanders.  ITntchc- 
8on,  2  Hawks,  535 ;   Dnnlap  v.  Hales,  2 
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Jones  (L.)  381;  Tomer  v,  Gaither,  88  N 
O.  867;  86  Am.  Bep.  674;  Hinely  v.  Mar- 
garita, 8  Pa.  St.  428 ;  Chambers  v.  Wherry, 
1  Ball.  L.  28;  Reed  v,  Basbears,  4  Sneed. 
118;  Hatch  v.  Hatch's  Estate,  60  Vt.  160. 
3  Benbam  v.  Bishop,  9  Conn.  830;  28 
Am.  Dec.  858;  Mlnock  v.  Shortrldge,  21 
Mich,  304 ;  Bennett  v.  Ck)Ilins,  52  Conn.  1 ; 
Martin  v,  Byrom,  Dad.  (Ga.)  203;  Ford  «. 
Phillips,  1  Pick.  202;  Dnnlap  v.  Hales,  2 
Jones  (L.)  881;  Hale  v.  Gerrlsh,  8  N.  H. 
374. 

*  Everson  v.  Carpenter,  17  Wend. 
419;  Thompson  v.  Lay,  4  Pick.  48;  Proc- 
tor D.  Sears,  4  Allen,  95;  Edgcrly  r. 
Sbaw,  25  N.  H.  617;  57  Am.  Dec.  349. 

^  Cole  V.  Saxby,  8  Esp.  159;  Thomp- 
son o.  Lay,  4  Pick.  48;  16  Am.  Dec  825; 
Proctor  V,  Sears,  4  Allen,  95;  Everson 
V,  Carpenter,  17  Wend.  419;  Chandler 
V.  Glover's  Admr.,  32  Pa.  St.  609. 

•  Phillips  V.  Green,  5  T.  B.  Mon.  844; 
Wheaton  «.  East,  5  Terg.  41 ;  26  Am. 
Dec  261;  Jefford's  Admr.  v.  Ringgold, 
6  Ala.  644;  West  9.  Penny,  16  Ala. 
187;  Vanghan  v.  Parr,  20  Ark.  600; 
Stokes  V.  Brown,  4  Chaxid.89;8  Fiimey, 
811. 
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ginia  and  West  Virginia,  a  promise  of  this  kind  is 
unenforceable  in  every  case  unless  in  writing.^  But  these 
statutes  apply  simply  to  **  new  promises  "  and  not  to  rati- 
fication by  the  other  two  means,  viz. :  by  conduct  and  by 
failure  to  disaffirm.^ 

§  144.  Most  be  Made  with  Knowledge  of  Non-Lia- 
bility. —  The  ratification  by  an  express  new  promise  must, 
in  order  to  amount  to  a  binding  ratification,  be  made  by  the 
party  ^ith  full  knowledge  that  be  is  not  legally  liable  under 
the  contract.' 

§  145.  Effect  of  Ratification. —  A  ratification  once  val- 
idly made  of  a  contract  entered  into  by  the  party  while  an 
infant  is  binding  upon  him,  and  cannot  be  recalled  or  dis- 
affirmed,^ and  it  relates  back  to  the  time  the  contract  was 
made  and  renders  it  valid  from  the  beginning.^  But  it 
must  be  made  before  suit  brought  in  order  that  the  action 
can  be  sustained  against  a  plea  of  infancy.^ 


1  Stimson  Am.  Stat.  L.  4147. 

>  Cornwall  v.  Hawkins,  41  L.  J.  Gta. 
4S5,  constraiDg  the  similar  English 
statute  (Lord  Tenterden's  act) ;  Robin- 
son V.  Hosklns,  14  Barb.  888. 

s  Harmer  v.  Killing,  6  Esp.  102; 
Tacker  v.  Moreland,  10  Pet.  69;  1  Am. 
Lead.  Cas.  224;  Cnrtin  r.  Patton,  11 
Serg.  &  R.  306;  Hlnely  v.  Margaritz,  8 
Pa.  St.  428;  Alexander  V.  Hutchinson,  2 
Hawks,  535;  Dnnlap  v.  Hales,  2  Jones 
(L.)  381 ;  Turner  v.  Gaither,  83  N.  0. 867; 
35  Am.  Rep.  574;  Scott  v.  Buchanan, 
11  Humph.  468;  Reed  v,  Bashears,  4 
Sneed,  118;  Norris  r.  Vance,  3  Rich.  (L.) 
164;  Petty  r.  RoberU,  7  Bush,  410;  Fet- 
row  o.  Wiseman,  40  Ind.  148;  Baker  v, 
Ivcnnett,  54  Mo.  82;  Owen  v.  Long,  112 
Mass.  408;  Eureka  Co.  y.  Edwards,  71 
Ala.  848;  Flexner  v.  Dickerson,  72  Ala. 
318;  Hatch  v.  Hatch's  Estate,  60  Yt. 
160.  A  few  cases,  however,  hold  that 
it  is  not  necessary  to  a  valid  ratification 
that  the  party  should  know  that  he  is 
not  legally  liable  by  reason  of  his  in- 
fancy.   Morsd  V.  Wheeler,  4  Allen,  570; 


Anderson  v.  Soward,  40  Ohio  St.  825; 
48  Am.  Rep.  687;  Ring  r.  Jamison, 
66  Mo.  424;  Clark  v.  Vancourt,  100  Ind. 
118;  50  Am.  Rep.  774. 

*  Derrick  v.  Kennedy,  4  Port.  41 ;  Mc- 
Carthy V.  Nicrosi,  72  Ala.  832;  47  Am. 
Rep.  418;  Yoltz  v.  VolU,  76  Ala.  555; 
Hastings  v.  Dollarhide,  24  Cal.  195; 
Mustard  v.  Wohlford's  Heirs,  15  Gratt. 
829;76Am.  Dec.  209. 

&  Cheshire  v.  Barrett,  4  McCord,  241; 
17  Am.  Dec.  735;  Reed  v.  Batchelder,  1 
Met.  559;  West  r.  Penny,  16  Ala.  187; 
McCormic  v.  Leggett,  8  Jones  (I>.)  425; 
Palmer  v.  Miller,  25  Barb.  399;  Hall  v. 
Jones,  21  Md.  488;  Minock  v.  Shortridge, 
21  Mich.  304. 

•  Thornton  v.  niingworth,  2  Barn.  & 
O.  824;  4  Dowl.  &  R.  545;  Hyer  v.  Hyatt, 
8  Cranch  0.  C.  276;  Ford  v.  Phillips,  1 
Pick,  202;  Freeman  9.  Xichols,  188 
Mass.  813 ;  Merriam  v.  Wilkina,  6  N.  H. 
432;  25  Am.  Dec.  472;  Hall  v.  Gerrish, 
8  N.  H.  374 ;  Aldrich  v.  Grimes,  10  N. 
H.  194;  Martin  v.  Byrom,  Dud.  (Ga.) 
203. 
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Suit  should  be  brought  on  the  old  promise  or  contract, 
and  if  infancy  is  set  up  in  defense  the  plaintiff  should  reply 
the  ratification*  This  is  the  proper  method  of  pleading 
when  a  contract  made  during  infancy  is  subsequently  rati- 
fied,  although  some  of  the  cases  intimate  that  the  plaintiff 
might,  in  case  the  defendant  had  made  a  new  promise  after 
coming  of  age,  declare  on  the  new  promise.^ 

§  146.  Implied  Ratification  from  Acts  and  Conduct.  — 

If  the  infant  after  reaching  his  majority  accepts  the  con- 
sideration of  his  contract  made  during  his  infancy,  his 
ratification  of  it  will  be  implied,  as  where  he  has  made  a 
lease  during  his  minority  and  accepts  rent  after  reaching 
full  age,^  or  receives  interest  under  his  agreement,^  or 
accepts  the  purchase  price  of  property  sold  by  him,*  or 
receives  a  portion  of  the  consideration  for  a  mortgage  of 
his  property,^  or  receives  the  proceeds  of  an  award,  pur- 
suant to  a  submission  of  his  claim  to  arbitration.*  So 
bringing  suit  on  the  contract  after  coming  of  age  is  an 
implied  ratification,^  or  retaining  either  real  or  personal 
property  purchased  by  him  during  infancy  for  an  unrea- 
sonable time  after  coming  of  age,®  or  selling  or  conveying 
the  property  to  a  third  person.^ 


1  Hunt  V.  Massey,.  5  Barn.  A  Adol. 
902;  West  v.  Penny,  16  Ala.  187;  Stern 
V.  Freeman,  4  Met  (Ky.)  309;  Wat- 
kins  V.  Stevens,  4  Barb.  168;  Hodges  v, 
Hnnt,  22  Barb,  150. 

tAshfleld  V.  Asbfleld, W.Jones,  167; 
Latcb,  199;  Godb.  864;  Smith  v.  Low,  1 
Atk.  489;  Slator  v,  Trimble,  14  Ir.  C.  L. 
342. 

•  Franklin  v.  Thomebary,  1  Vern.  132. 

*  Ferguson  v.  Bell's  Admr.,  17  Mo.  847; 
Doe  ex  dem.  McOormic  v,  Leggett,  8 
Jones  (L.)  425, 427 ;  Higbley  v,  Barron,  49 
Mo.  103. 

*  Keegan  v.  Cox,  116  Mass.  280. 

«  Jones  v.  Phoenix  Bk.,  8  N.  Y.  228. 
'  Middleton  v.  Hoge,  5  Bush,  478. 

•  Boyden  v.  Boyden,  9  Met.  519; 
Delano  v.  Blake,  11  Wend.  85;  2.'^  Am. 
Dec  617;  Alexander  v.  Heriot,  Ball.  £q. 
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223;  Bubanks  v.  Peak,  2  Bail.  (L.)  497; 
Thomasson  v.  Boyd,  13  Ala.  419;  Aldrich 
V,  Grimes,  10  N.  H.  194;  McKamy  r. 
Cooper,  81  Ga.  679;  Roberts  v.  Wiggln,  1 
N.  H.  73;  8  Am.  Deo.  38;  Brady  v.  Mc- 
Kenny,  23  Me.  517;  Baker  r.  Kennett, 
54  Mo.  82;  Henry  v.  Boot,  83  N.  T.  626; 
Walsh  9.  Powers, 43  N.  Y.  23;  3  Am.  Rep. 
654;  Callis  r.  Day,  88  Wis.  643;  Hook  o. 
Donaldson,  9  Lea,  56;  Ellis  o.  Alford,  64 
Miss.  8;  Aritillcld  v.  Tate, 7 Ired.  (L.)  258; 
Middleton  v.  Hoge,  5  Bush,  478;  Ihley  v. 
Padgett,  27  S.  C.  300;  Langdon  v.  Clay- 
son,  75  Mich.  2G4. 

•  Cheshire  v.  Barrett,  4  MoOord,  241 ; 
17  Am.  Dec.  785;  Lawson  v.  Lovejoy,  8 
Me.  405;  23  Am.  Dec  526;  Williams  v> 
Brown,  34  Me.  594;  Deason  v.  Boyd,  1 
Dana,  45;  Robinson  v.  Haskins,  14  Bush. 
393;  Shropshire  v.   Bums,  46  AUu  106; 
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§  147.  Disaffirmance  Before  Beaching  Majority. — An 

infant's  personal  contracts,  whether  executed  or  executory, 
may  be  disaffirmed  by  him  either  before  or  after  he  reaches 
his  majority,^  as  for  example,  his  sales  or  exchanges  of 
personal  property ,2  his  purchases  of  chattels,*  his  chattel 
mortgages,^ his  contracts  of  service*  or  of  partnership.* 

But  an  infant's  conveyance  of  realty  cannot  be  con* 
clusively  avoided  by  him  until  he  reaches  full  age^  although 
it  seems  he  may  enter  during  his  minority  and  enjoy  the 
profits.^  The  reason  which  permits  the  infant  to  disaffirm 
his  contracts  of  a  personal  nature  and  those  relating  to 
personal' property  during  his  minority  does  not  apply  at> 
least  under  ordinary  circumstances  to  his  deeds  of  convey- 
ance. He  is  amply  protected  while  his  infancy  lasts  by 
his  right  to  enter  and  take  the  profits. 

But  though  in  some  cases,  as  we  have  seen,  an  infant's 
contract  may  be  avoided  by  him  during  his  minority,  it  is 
never  imperative,  but  simply  a  privilege  which  the    law 


HiQOCk  V.  Sbortrldge,  21  Mlcb.  804 ;  Hab- 
bard  v.  Commings,  1  Me.  11;  Dana  v. 
Combs,  6  BCe.  89;  19  Am.  Dec.  194;  Lynde 
V,  Badd,  2  Paige,  191;  21  Am.  Deo.  84; 
Henry  v.  Boot,  88  N.  Y.  526;  Walftb  v. 
Powers,  43  N.  T.  23;  3  Am.  Rep.  654; 
WUllams  V,  Mabee,  7  N.  J.  Eq.  600; 
Middleton  v.  Hoge,  6  Bash,  478 ;  Jobnston 
V.  Faraler,  69  Pa.  St  449;  Thomas  v. 
PnlUs,  96  Mo.  211 ;  Ueoker  v,  Eoebn,  21 
Neb.  BS9;  69  Am.  Bep.  849;  Bachanan  v. 
Habbard,  119  Ind.  187. 

1  Dixon  V.  Merritt,  21  Minn.  196; 
Obapln  V.  Shafer.  49  N.  Y.  407;  Walker  r. 
Bills,  12  111.  470 ;  Mastard  r.  WohUord,  16 
Gratt.  829. 

s  Sbipman  r.  Horton,  17  Conn.  481 ; 
Cbapln  9.  Sbafer,  49  N.  Y.  407;  Oarr  «. 
Clotxgh,  26  N.  H.  280;  59  Am.  Doc  346; 
Towle  V,  Dresser,  78  Me.  262;  Stafford  r. 
Boof,  90ow.  626;  Bool  v.  Mix,  17  Wend. 
119;  81  Am.  Deo.  286;  Bailey  v,  Bam- 
berger, 11  B.  Mod.  118;  Carpenter  v, 
Cazpenter,46  Ind.  142;  Bloomingdale  v. 
Cblttenden,  74  Mich.  698. 

s  Cogley  V.  Coshman,  16  Minn.  897 ; 
Bloe  V.  Boyer,  106  Ind.  472;  68  Am.  Bep. 
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68;  Biley  r.  Mallory,  83  Conn.  201; 
Indianapolis  Chair  Manfg.  Co.  v,  Wilcox, 
69  Ind.  429. 

*  State  V.  Plaisted,  48  N.  H.  413 ;  Cogley 
V.  Cashman,  16  Minn.  897;  Chapin  v. 
Shafer,  49  N.  Y.  407;  Miller  v.  Smitb,26 
Minn.  248;  37  Am.  Bop.  407. 

*  Vent  V,  Osgood,  19  Pick.  572;  Bay  v. 
Hames,  62  111.  486;  Clark  v,  Goddard,  39 
Ala.  164;  84  Am.  Dec.  777. 

<  Adam  v.  Baell,  67  Md.  53;  1  Am.  St. 
Bep.  379. 

V  Zonch  V.  Parsons,  3  Borr.  1794; 
Stafford  v.  Boof,  9  Cow.  636;  Bool  v. 
Mix,' 17  Wend.  119;  31  Am.  Dec  385 ;  Mat* 
thewson  v,  Johnson,  1  Uoff.  Ch.  SCO; 
Cammings  V.  Powell, 8  Tex.  SO;  Kilgore 
V.  Jordan,  17  Tex.  341;  Chapman  v. 
Chapman,  13  Ind.  396;  Welch  v.  Banco, 
83  Ind.  882;  Irvine  v,  Irvine,  6  Minn. 
61;  Harrod  v.  Myers,  21  Ark.  692;  76 
Am.  Dec  409;  Doo  ex  dem.  Mc- 
Cormic  V.  Leggett,  8  Jones.  (L.)  425; 
Hastings  v.  DoUarbide,  24  Cal.  196; 
McCarthy  v,  Nicrosi,  72  Ala.  882;  47 
Am.  Bep.  418,  Singer  Manf.  Co.  v. 
Lamb,  81  Mo.   221. 
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gives  him  for  his  protection  at  his  pleasure.  After  he  be- 
comes of  age  he  may  repudiate  as  well  as  confirm  any  of 
his  contracts  made  during  his  minority. 

§  148.  The  Right  to  Disaffirm. — The  infant's  right  to 
disaffirm  his  contracts  is  an  absolute  right  paramount  to  all 
equities  of  other  parties.  Hence  a  purchaser  of  personal 
property  from  the  vendee  of  an  infant  although  a  purchaser 
for  value  and  without  notice  cannot  hold  the  property  as 
against  the  infant  who  chooses  to  rescind  his  contract  of 
sale.^  Nor  is  a  bona  fide  holder  of  a  negotiable  instrument 
for  value  before  maturity  and  without  notice,  protected 
against  the  plea  of  infancy.*  And  an  infant  may  avoid  his 
deed  of  conveyance  or  executory  contract  to  convey  real 
property  as  against  a  subsequent  bona  fide  purchaser  from 
his  grantee  or  vendee  for  value,  and  without  notice  of  the 
fact  of  infancy.^  The  disaffirmance  of  his  contract  is  not 
a  fraudulent  act  which  will  avoid  it  or  render  the  infant 
liable  at  law  as  for  fraud,  or  against  which  a  court  of 
equity  will  relieve  on  that  ground.*  For  although  in  one 
sense  it  is  always  a  wrong  and  an  injury  for  a  person  labor- 
ing under  a  disability  to  enter  into  a  contract  and  enjoy  its 
fruits  and  thereafter  to  repudiate  it  to  the  prejudice  of  the 
other  party ;  yet  legal  fraud  cannot  be  predicated  of  such 
conduct  by  a  minor  where  it  has  not  been  marked  by  any 
element  of  deceit  or  intentional  wrong,  because  the  right 
of  disaffirmance  is  the  privilege  which  the  law  attaches  to 
the  condition  of  disability,  and  of  this  right  all  men  are 
bound  to  take  notice.^ 


1  Hill  V.  Anderson,  5  Sm.  &  M.216. 

>  Howard  v.  Simpklnd,  70  Ga.  322; 
Tiedeman  on  Commercial  Paper,  §  280. 

8  Mustard  r.  Wohlford'a  Heirs,  15 
Gratt  329;  76  Am.  Dec.  209;  Harrod  r. 
Myers,  21  Ark.  692;  76  Am.  Dec.  409; 
Jenkins  v.  Jenkins,  12  Iowa,  195 ;  Willis  v. 
Lingerman,  24  Ind.  885;  Sims  v.  Smtlh, 
86  Ind.  677;  Buchanan  r.  Hubbard.  96 
Ind.  1;  Brantley  r.  Molf,  60  Miss.  420; 
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McMorrls  v.  Webb,  17  S.  C.  558;  43  Am. 
Rep.  629. 

*  Tucker  v.  Moreland,  10  Pet.  59; 
1  Am.  Lead.  Gas.  S24, 284;  Clamor^n  v. 
Lane,  9  Mo.  442 ;  Huth  v.  Carondelet,  etc., 
B.  Co.,  66  Mo.  202;  Bums  r.  Hill,  19 
Ga.  22;  Seabrook  v.  Gregg,  2  S.  C.  68; 
Brantley  v.  Wolf,  60  Miss.  420. 

ft  Brantley  v.  Wolf,  60  Miss.  420. 
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§  149.  Disaffirmance  most  be  In  Toto. —  A  disaffirmance 
or  a  ratificatioQ  by  the  infant  must  be  in  toto:  if  he  disaf- 
firms or  ratifies  a  part  of  the  agreement  he  disaffirms  or 
ratifies  it  all.^  An  infant  who  purchases  lands  or  chattels 
cannot  on  coming  of  age  retain  the  property  and  repudiate 
his  note  given  for  the  price  or  other  agreement  upon  whic(i 
he  obtained  the  property.*  Where  an  infant  purchases 
land  or  chattels  and  gives  back  a  mortgage  thereon  to 
secure  the  price,  the  conveyance  or  transfer  and  the  mort- 
gage constitute  but  on^  transaction  and  the  infant  cannot 
avoid  the  mortgage  without  also  avoiding  the  conveyance 
or  transfer,  or  in  other  words  he  cannot  repudiate  the  one 
and  affirm  the  other;  and  if  after  coming  of  age  he  ratifies 
the  purchase,  he  thereby  necessarily  ratifies  the  mortgage.' 

§  150.  Form  of  Disaffirmance. —  It  is  not  essential 
that  the  infant  should  expressly  disaffirm  his  contract,  it 
being  enough  that  he  does  some  positive  act  inconsistent 
with  it  and  from  which  his  intention  not  to  be  bound  by  it 
may  be  implied  ;  *  and  therefore  any  act  on  his  part  unequiv- 
ocally manifesting  his  intention  to  disaffirm  his  contract 
will  be  sufficient.  Some  early  cases  hold  that  deeds  operat- 
ing under  the  statute  of  uses  and  statutory  grants  executed 
by  infants  must  be  disaffirmed  by  entry  or  some  other  act 


1  Roberto  v.  Wiggln,  1 N.  H.  78 ;  8  Am. 
Dec.  88;  Heath  r.  West,  28  K.  H.  108; 
Lynde  v.  Budd,  2  Paige,  191 ;  21  Am.  Dec. 
«4;  Bigclowv.  Kinney,  8  VL  353;  21  Am. 
Dec  589;  Richardson  v.  Boright,  9  Vt  372 ; 
Weedv.  Beebe,  21  Vt.  495;  Uabbardv. 
Cammings,  1  Me.  11 ;  Lowry  ,v.  Drake,  1 
Dana,  46;  Skinner  9.  Maxwell,  66  N.  C. 
45;  Cogley  r.  Cushman,  16  Minn.  402; 
Tonng  V.  McKee,  18  Mich.  656;  Overbach 
V.  Heermance,!  Hopk.  Ch.  837;  14  Am. 
Dec.  546. 

3  Kitchen  v.  Lee,  11  Paige,  107 ;  42  Am. 
Dec  101;  Henry  o.  Root,  88  N.  Y.  626; 
Weed  V.  Beebe,  21  Vt.  495;  PhUpot  v. 
Sandwich  Mfg.  Co.,  18  Neb.  64 ;  Armfleld 
«.  Tate,  7  Ired.  (L.)  258;  Bennett  v.  Mc- 
Laughlin, 18  111.  App.  849. 


*  Roberts  r.  Wiggln,  1 N.  H.  73 ;  8  Am. 
Dec.  88;  Heath  v.  West,  28  N.  H.  101; 
Hnbbard  v.  Cnmminga,  1  Me.  11;  Dana 
9.  Coombs,  6  Me.  89;  19  Am.  Dec.  191; 
Lynde  v.  Badd,  2  Paige,  191 ;  21  Am.  Dec. 
84 ;  Ottman  v,  Moak,  8  Sand.  Cb .  431 ; 
Blgelow  V.  Kinney,  8  Vt.  853 ;  21  Am.  Dec 
589;  Richardson  v.  Bright,  9  Vt.  868; 
Yonng  V.  McKee,  13  Mich.  552;  Cnrtlss  v. 
McDougal,  26  Ohio  St.  66;  Callis  v.  Day, 
88  Wis.  643;  Uecker  «.  Koehn,  21  Keb. 
559;  59  Am.  Rep.  849;  Betts  v.  Carroll,  6 
Mo.  App.  578. 

«  Mustard  r.  Wohlford,  16  Qratt829; 
76  Am.   Dec.  209;  Illinois  Land  Co.  v. 
Beem,  2  111.  App.  390;  Roberts  r.  Wig 
gin,  1  N.  H.  8  ;  78  Am.  Dec.  38;  Dixon 
V.  Merrltt,  21  Minn.  196. 
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of  equal  notoriety  with  the  original  conveyance ;  a  re-entry, 
however,  not  being  indispensable  as  in  case  of  feoffments.^ 
The  better  opinion,  however,  is  that  any  act  of  the  infant 
unequivocally  manifesting  an  intention  to  dL'^affirm  his  deed 
or  contract,  is  sufficient.*  In  Singer  Mfg.  Oo.  v.  Lamb^^ 
Martin,  C,  says:  "  The  ancient  doctrine  which  required 
the  disaffirming  act  to  be  of  as  high  and  solemn  a  character 
as  the  act  disaffirmed  has  no  place  in  modern  law.  The 
disaffirming  act  need  take  no  particular  form  or  expression. 
The  deed  of  a  minor  may  be  avoided  by  acts  and  declar- 
ations disclosing  an  unequivocal  intent  to  repudiate  the 
binding  force  and  effect  of  it  as  a  valid  instrument." 

A  distinction  has  been  made  between  the  nature  of  the 
acts  which  are  sufficient  to  ratify  an  infant's  deed  or  other 
contract  and  those  which  are  required  to  disaffirm  it. 
**  There  is,"  says  Strong,  J.,  in  Irvhie  v.  Irvine^^  **  a  well 
recognized  distinction  between  the  nature  of  those  acts  w^ich 
are  necessary  to  avoid  an  infant's  deed  and  the  character 
of  those  that  are  sufficient  to  confirm  it.  *  *  *  There 
is  reason  for  this  distinction  between  the  effect  of  acts  in 
avoidance  and  that  ©f  acts  of  confirmation.  We  have  seen 
that  an  infant's  deed  is  not  void;  it  passes  the  title  of  the 
land  to  the  grantee.  Now  if  the  deed  be  avoided  the  own- 
ership of  the  land  is  transferred.  The  seisin  is  changed. 
There  is  fitness  in  a  rule  that  title  to  land  shall  not  pass 
by  acts  less  solemn  than  a  deed ;  that  its  ownership  shall 
not  be  divested  by  anything  inferior  to  that  which  con- 
ferred it.  On  the  other  hand  a  confirmation  passes  no  title ; 
it  affects  no  change  of  property  ;  it  disturbs  no  seisin. 
It  is  therefore  itself  an  act  of  a  character  less  solemn  than 


1  Bool  V.  Mix,  17  Wend.  119;  31  Am.  115;  Allen  v.  Poole,  M  Hiss.  328;  Mc- 

Deo.  286;  Voorhlesr.  Voorhies,  24  Barb.  Carthy  r.  Nicrosl,   72  Ala.  882;  47  Am. 

150;  Domlnick  V.  Michael,  4  Sand.  874.  Bep.  418;  Singer  Manfr.  Co.  v.  Lamb, 

1  Drake's  Losaee  v,  Ramsay,  5  Ohio,  81  Mo.   221 ;  Bagley  v,  Fletoher,  4i  Ark. 

251;  White  v.  Flora,  2  Over.  426;  SUte  158. 
9.   PUisted.  43   N.   H.  413;  Cogley  v.  9  81  Mo.  225. 

Cashman,  16  Minn .  897 ;  Ghapin  v.  Sh  af cr ,  «  9  Wall,  617. 

49  N.  H.  407;  Long  v.  WiUiams,  74  Ind. 
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is  the  act  of  avoiding  a  deed,  and  it  may  well  be  effected 
in  a  less  formal  manner." 

§  151.  Same  —  Implied  Disaffirmance.  —  Therefore  the 
following  acts  on  the  part  of  the  infant  have  been  held  to 
show  a  disaffirmance,  viz. ,  a  sale  of  personal  property  to  one 
person  previously  mortgaged  by  him  to  another,*  his  execu- 
tion of  a  second  mortgage  deed  or  lease  of  property  previ- 
ously mortgaged,  conveyed  or  leased  to  another,^  his  insti- 
tution after  coming  of  age  of  an  action  to  recover  possession 
of  the  land  personally  conveyed  by  him,^  or  his  plea  of  in- 
fancy to  a  suit  to  enforce  a  contract  made  during  infancy.^ 


1  state  V,  PlalRted,  43  N.  H.  418;  State 
r.  Howard,  88  N.  0. 660 ;  Chapln  v.  Shafer, 
49  N.  Y.  407. 

2  Tacker  v.  Moreland,  10  Pet.  60;  1 
Am.  Lead.  Gas.  2*24;  Jackson  ex  dem. 
Wallace  v.  Carpenter,  11  Johns.  639; 
Jackson  ex  dem.  Bray  ton  v.  Burchin,  14 
Johns.  124;  Bool  v.  Mix,  17  Wend.  119; 
31  Am.  Dec.  285;  Roberts  v.  Wiggin,  1 
N.  H.  73;  8  Am.  Dec.  38;  Den  ex  dem. 
Hayes  r.  Stowe,2  Dev.  &  B.320;  Wim- 
berly  v.  Jones,  1  Ga.  Dec.  91 ;  Harris  v. 
Cannon,  6  Ga.  882;  Pitcher  v.  Laycock,  7 
Ind.  898;  Riggs  v,  FiBk,64  Ind.  100;  Long 
V.  Williams,  74  IndT.  115;  Losey  v^  Bond, 
94  Ind.  07 ;  Creslnger  v.  Welch's  Lessee, 
15  Ohio,  156;  45  Am.  Dec.  665;  McGanv. 
Marshall,  7  Hamph.  121 ;  Yonse  v.  Nor- 
corns,  12  Mo.  649;  51  Am.  Dec  176;  Nor- 
cam  V.  Sheahan,  21  Mo.  25;  64  Am.  Dec. 
214 ;  Peterson  v.  I^aik,  24  Mo.  541 ;  69  Am. 
Dec  441 ;  Hastings  v.  Dollarhide,  24  Cal. 
196;  Dawson  r.  Holmes,  30  Minn.  107; 
Bagley  V.  Fletcher,  44  Ark.  158;  Haynes 
V.  Bnmett,  68  Mich.  15;  Corbett  v. 
Spencer,  63  Mich.  731;  Vallandlngham  v, 
Johnson,  85  Ey.  288.  But  if  the  execu- 
tion of  the  second  Instrument  is  con- 
sistent with  the  oontinned  existence  of 
the  first  there  Is  no  disafllrmance  and  it 
remains  unaffected  by  it.  Singer  Manfg. 
Co.  V.  Lamb,  81  Mo.  221 ;  Leitensdorf  er  v. 
Hempstead,  18  Mo.  269;  Eagle  Fire  Co. 
r.  Lent,  6  Page,  685;  1  Edsw.  Ch.  301 ; 
Stuart  V.  Baker,  17  Tex.  417;  McGain  v. 
Marshall,  7  Humph.  121;  Allen  v.  Poole, 
64  Miss.  823.  And  whether  the  second 
amounts  to  a  disafilrmance  of  the  first  is 


a  question  for  the  court  and  not  one  for 
the  jury.  Peterson  v.  Lalk,  24  Mo.  641 ; 
69  Am.  Dec.  441.  Thus  a  deed  which 
purports  to  convey  the  grantor's  right 
and  interest  in  any  lands  In  a  certain 
town  not  theretofore  conveyed  by  the 
grantor,  does  not  embrace  lands  sold  by 
the  grantor  during  her  infancy.  Philips 
V.  Green,  8  A.  E.  Marsh,  7;  13  Am.  Dec 
124.  And  where  a  minor  conveyed  her 
interest  in  a  tract  of  land  and  afterwards 
acquired  another  Interest  by  inheritance 
a  deed  subsequently  executed  by  her 
after  majority  conveying  simply  her 
right,  title  and  interest  in  the  tract,  did 
not  avoid  the  prior  deed.  Leitensdorf  er 
V.  Hempstead,  18  Mo.  269. 

8  Drake  v.  Rainey,6  Ohio,  251 ;  Hughes 
V.  Watson,  10  Ohio,  127;  Hoyle  r.  Stowe, 
2  Dev.  ft  B.  320;  Ghadbourne  v,  Rackllff, 
80  Me.  354;  Webb  v.  Hall,  35  Me.  836; 
Cole  V.  Pennoyor,  14  111.  158;  Birch 
V,  Linton,  78  Va.  684;  49  Am.  Rep.  881; 
Harris  v.  Ross,  86  Mo.  89;  66  Am.  Rep. 
411;  Clark  v,  Tate,  7  Mont.  171;  Craig  v. 
Van  Bibber,  100  Mo.  684;  Roberts  v. 
Wlggln,  1  N.  H.  73;  8  Am.  Dec.  88; 
Haynes  v.  Bennett,  63  Mich.  16 ;  Harrod 
V.  Myers,  21  Ark.  692;  76  Am.  Dec  409; 
Schaffcr  v.  Larretta,  66  Ala.  14 ;  Bedlnger 
V.  Wharton,  27  Gratt.  867;  Gillespie  r. 
Bailey,  12  W.  Va.  70;  29  Am.  Rep.  446; 
Tunison  v.  Chamblin,  88  111.  878. 

*  Strain  v.  Wright,  7  Ga.  568 ;  Freeman 
r.  Nichols,  138  Mass.  313;  Shrock  v. 
Crowl,  83  Ind.  343;  Sparr  v,  Florida  S.  R. 
Co.,  25  Fla.  186. 
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§  152.  When  Disaffirmance  Required  —  Lapse  of 
Time. —  Some  contracts  are  binding  upon  the  infant  unless 
expreSvsly  or  impliedly  disaffirmed ;  others  are  not  binding 
on  him  unless  expressly  or  impliedly  ratified.  The  rule 
seems  that  where  an  infant  acquires  an  interest  in  perma- 
nent property  to  which  obligations  attach,  or  enters  into  a 
contract  which  involves  continuous  rights  and  duties,  bene- 
fits and  liabilities,  and  has  taken  benefits  under  the  con- 
tract, he  will  be  bound  unless  be  expressly  disclaims  the 
contract.  On  the  other  hand,  a  promise  to  perform  some 
isolated  act,  or  a  contract  wholly  executory,  will  not  be 
binding  upon  the  infant  unless  he  expressly  ratifies  it  upon 
coming  of  age.^ 

Thus  if  an  infant  who  has  purchased  chattels  continues 
to  hold  them  for  an  unreasonable  time  after  coming  of  age, 
without  any  act  of  disaffirmance,  he  will  be  bound  by  his 
contract,  for  his  act  is  of  itself  inconsistent  with  any  other 
idea  than  that  of  ownership.^  So  if  an  infant  purchases 
and  takes  a  conveyance  of  real  property,  or  makes  an  ex- 
change of  lands,  or  enters  into  an  agreement  to  purchase 
lands  and  goes  into  possession,  he  must  for  like  reasons 
elect  to  disaffirm  within  a  reasonable  time  after  attaining 
full  age,  or  he  will  be  held  to  have  ratified  the  transaction 
by  his  acquiescence.^ 


1  Law  V.  Long,  41  Ind.  686;  Scranton 
V.  Stewart,  62  Ind.  68;  State  v.  Rosseau, 
94  N.  0.  855;  Boody  v.  McEenney,33  Me. 
617;  Beardsley  v.  Hotchkiss,  96  N.  Y.  201. 

2  Boyden  r.  Boyden,  9  Meto.  619; 
Delano  v,  Blake,  11  Wend.  85;  25  Am. 
Dec.  617 ;  Alexander  v.  Herlot,  Bail.  (£q.) 
223;  Thomasson  v.  Boyd,  13  Ala.  419; 
Aldrich  V.  Grimes,  10  N.  H.  194;  Mc- 
Kamy  v.  Cooper,  81  Ga.  679 ;  Cheshire  r. 
Barrett,  4  McCord,  241 ;  17  Am.  Dec.  735; 
Eabanks  r.  Peak,  2  Bail.  (L.)  497 ;  Lawson 
«.  Lovejoy,  8  Me.  405;  23  Am.  Dec.  526; 
Boody  V.  McKenney,  23  Me.  517 ;  Williams 
17.  Brown,  34  Me.  694;  Dcason  r.  Boyd,  1 
Dana,  45 ;  Eobinsdti  v.  Hoskins,  14  Bash, 
893;  Shropshire  v.  Bnrns,  46  Ala.  106; 
Minock  V.  Shortridge,  21  Mich.  301. 
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3  Roberts  v.  Wlggin,  1  N.  H.  T3;  8 
Am.  Dec.  38;  Boody  r.  McKenney,  23 
Me.  517 ;  Baker  v.  Eennett,  54  Mo.  82 ; 
Henry  r.  Root,  33  N.  Y.  626;  Walsh  r. 
Powers,  43  N.  Y.  23;  3  Am.  Rep.  654; 
Callis  V.  Day,  38  Wis.  643;  Hook  r.  Don- 
aldson, 9  Lea,  56;  Ellis  v.  Alford,  64 
Miss.  8;  Evelyn  v,  Chichester,  3  Barr. 
1717;  Arm  field  v.  Tate,  7  I  red.  (L.)  258; 
Mlddleton  v.  Hoge,  6  Bush.  478.  What 
is  a  reasonable  time  depends  upon  the 
circamstance  of  each  case.  Jenkins  r. 
Jenkins,  121a.  195;  Stoat  v.  Merrill,  35 
la.  47;  Green  v.  Wilding,  69  la.  679;  44 
Am.  Rep.  696;  A  delay  of  two  years  has 
been  held  anreasonable.  Wright  v.  Ger< 
main,  21  la.  685.  So  has  foar  months. 
Stoat  V.  Merrill,  supra. 


CH.  v.]  THE   PARTIES.  §   152 

And  it  is  held  that  stockholders  who  become  possessed 
of  their  shares  during  infancy  are  liable  for  calls  which 
accrued  while  they  were  infants,  the  court  saying:  '*  They 
have  been  treated  therefore  as  persons  in  a  different  situa- 
tion from  mere  contractors,  for  then  they  would  have  been 
exempt:  but  in  truth,  they  are  purchasers  who  have  ac- 
quired an  interest,  not  in  a  mere  c/iatiel,  bid  in  a  subject  of 
a  permanent  nature^  either  by  contract  with  the  company, 
or  purchase  or  devolution  from  those  who  have  contracted, 
and  with  certain  obligations  attached  to  it  which  they  were 
bound  to  discharge,  and  have  thereby  been  placed  in  a  situ- 
ation analogous  to  an  infant  purchaser  of  real  estate  who 
has  taken  possession,  and  thereby  becomes  liable  to  all  the 
obligations  attached  to  the  estate ;  for  instance,  to  pay 
rent  in  the  case  of  a  lease  rendering  rent,  and  to  pay  a  fine 
due  on  the  admission  in  the  case  of  a  copyhold  to  which  an 
infant  has  been  admitted,  unless  they  have  elected  to  waive 
or  disagree  the  purchase  altogether^  either  during  infancy 
or  at  full  age,  at  either  of  which  times  it  is  competent  for 
an  infant  to  do  so."  ^  On  the  same  principle,  where  an 
infant  held  himself  out  as  a  partner,  until  he  came  of  age, 
and  then  though  ceasing  to  act  as  partner  did  nothing  to 
disaffirm  the  partnership  he  was  held  liable  for  debts  which 
accrued  after  ho  became  of  age.  •'  The  infant,"  said  the 
court,  *<  by  holding  himself  out  as  a  partner,  contracted  a 
continual  obligation  and  that  obligation  remains  till  he 
thinks  proper  to  put  an  end  to  it.  *  *  *  If  he  wished 
to  be  understood  as  no  longer  continuing  a  partner,  he 
ought  to  have  notified  it  to  the  world."  ^ 

In  regard  to  conveyances  of  land  made  by  an  infant  it  is 
well  settled  that  one  holding  lands  under  an  infant's  deed 
has  a  good  title,  subject  to  be  defeated  only  by  the  infant's 


1  North  Weatern,  etc.,  R.  Co.  r.  Mo-      v.  Fearnley,  4  Ex.  26;  Duhlln  R.  Co.  v, 
Miobael,  5  Ex.  114;  Cork,  etc.,  R.  Co.  v.      Black,  8  Ex.  181. 

Cazenove,  10Q.B.735;  Leeds,  etc.,R.  Co.  s  Goode   r.  Harrison,  5  B.   &,  Aid. 
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disaffirmance  of  the  deed.^  Disaffirmance  of  the  deed  must 
be  made  within  a  reasonable  time  after  the  infant  reaches 
his  majority ;  but  what  is  a  reasonable  time,  and  whether 
there  is  any  limit  other  than  the  statute  of  limitations,  is 
a  question  upon  which  the  authorities  are  in  conflict.  In 
some  States  it  is  laid  down  that  the  infant  must  avoid 
a  deed  of  his  lands  within  a  reasonable  time  after 
attaining  his  majority  or  he  will  be  bound  by  his  acquies- 
cence.^  But  the  majority  of  the  decisions  on  this  question 
are  to  the  effect  that  the  infant  is  not  barred  by  mere 
acquiescence  for  a  shorter  period  than  that  prescribed  by 
the  statute  of  limitations.^ 


4 


1  Haynes  v.  Bennett,  53  Mich.  15; 
Oreen  v.  Green,  69  N.  Y.  658;  Irvine  v. 
Irviue,  9  Wall.  617;  Scranton  v.  Stewart, 
62  Ind.  68;  Goodnow  v.  Empire  Lumber 
Co.,  31  Minn.  468;  Veal  v.  Fortson,  67 
Tex.  482;  Illinois,  etc.,  v.  Bonner,  76  III* 
515. 

2  IlastlnffB  V.  Dollarbide,  24  Cal.  195; 
Kline  V.  Bcebe,  6  Conn.  494;  Wallace's 
Lessee  v.  Lewis,  4  Harr.  (Del.)  75; 
Nathans  v.  Arkwright,  69  Ga.  179;  Cole 
V.  Peunoyer,  14  111.  158;  Blankenship  v. 
Stout,  25  111.  132;  Illinois  Land  &  Loan 
Co.  V.  Briraer.  75  III.  815;  Keil  v.  Healy, 
84  III.  104;  25  Am.  Rep.  434;  Tunison  r. 
Chamblin,  88  111.  378;  Scranton  v.  Stew- 
art, 52  Ind.  68;  Long  v.  Williams,  74  Ind. 
115;  Wiley  v.  Wilson,  75 Ind.  596;  Stringer 
r.  North  West.  Mut.  L.  Ins.  Co.,  82  Ind. 
100;  Sims  v,  Bardoner,  86  Ind.  87;  44  Am> 
Kcp.  263;  Richardson  v.  Pate,  93  Ind. 
423;  47  Am.  Rep.  374;  Goodnow  t*. 
Empire  Lumber  Co.,  31  Minn.  468;  47 
Am.  Rep.  798;  O'Brien  v.  Gaslin,  20  Neb> 
S47;  Ward  v.  Larertr,  19  Neb.  429; 
Scott  V.  Buchanan,  11  Humph.  468; 
Matherson  r.  Davis,  2  Cald.  41^;  Bing- 
ham V.  Barley,  55  Tex.  281;  40  Am.  Rep. 
801 ;  Ferguson  v.  Houston,  etc.,  R.  Co.,  73 
Tex.  814;  Askey  v.  Williams,  74  Tex. 
294;  Bigelow  v.  Kinney,  3  Vt.  3.>3;  21  Am. 
Dec.  5S«;  Richardson  v.  Borlght,  9  Vt. 
368;  Doe  ex  deni.  Moore  r.  Abernathy, 
7  Blackf.  442. 

3  BoOdy  V.  McKenney,  23  Me.  517; 
Davis  V.  Dudley,  70  Me  236;  85  Am. 
Rei^    818;  Front  v.  Wiley,  28  Mich.  |64; 
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Baker  v.  Eennett,  64  Mo.  82 ;  Heeth  v. 
Car.  Mar.  and  Dock  Co.,  66  Md.  207; 
Goodnow  V.  Kmpiro  Lumb.  Co.,  31  Minn. 
468 ;  47  Am.  Rep .  798 ;  Richardson  v.  Pate, 
93  Ind.  423;  Wells  v.  Seixas,  24  Fed.  Rep. 
82;  Bingham  v.  Barley,  55  Tex.  281; 
Sims  V.  Kverhardt,  102  V.  S.  .300;  Tucker 
V.  Moreland,  10  Pet.  59;  1  Am.  Lead.  Cas* 
224;  Irvine  r.  Irvine,  9  Wall.  617;  Wells 
V.  Seixas.  24  Fed.  Rep.  82;  Eureka  Co.  v. 
Edwards,  71  Ala.  248;  McCarthy  v. 
Nicrosi,  72  Ala.  832;  47  Am.  Rep.  418; 
Kountz  r.  Davis,  34  Ark.  590;  Steele  v. 
Harris,  51  Ark.  294;  Haffertv.  Miller,  86 
Ky.  572;  Boody  v.  McKenney,  23  Me.  517; 
Wallace  r.  Latham,  52  Miss.  291;  Allen 
r.  Poole,  54  Miss.  323;  Peterson  v.  Latk, 
24  Mo.  541;  69  Am.  Dec.  441;  Uuih  v. 
Carondelet  Marine  R.  Co.,  56  Mo.  202; 
Thomas  v.  Pullis,  56  Mo.  211;  Wallace 
V.  Carpenter,  11  Johns.  639;  Voorhles  v. 
Voorhies,  24  Barb.  150;  Green  v.  Green, 
69  N.  Y.  .W3;  26  Am.  Rep.  233;  Hoyle  v. 
Stowe,  2  Dev.  ft  B.  820 ;  Drake  v.  Ramsey, 
5  0nio,251;  Hughes  r.  Watson,  10  Ohio» 
127;  Cresinger  v.  Welch,  15  Ohio,  156; 
45  Am.  Dec.  665;  Urban  v.  Grimes,  2 
Grant's  Cas.  96;  Birch  r.  Linton,  78  Va. 
684 ;  49  Am.  Rep.  381 ;  Gillespie  v.  Bailey, 
12  W.  Va.  70;  29  Am.  Rep.  445;  Schaffer 
V.  Lorretta,  67  Ala.  14;  Bozeman  v. 
Browning,  81  Ark.  361 ;  Bagley  v.  Fletcher, 
44  Ark.  153;  Petty  r.  Roberts,  7  Bush. 
410;  Brantley  r.  Wolf,  60  Miss.  420;  Jones 
V.  Butler,  30  Barb.  641 ;  Wilson  v.  Branch, 
77  Va.  65;  46  Am.  Rep.  709.  For  lapse  of 
time  taken   in   connection  with  either 


CH.  v.] 


THE   PARTIES. 


§  153 


§  153.  Effect  of  Disaffirmance. — The  disaffirmance 
of  a  contract  by  a  minor  annuls  or  renders  it  void  on 
both  sides  ah  initio,^  Therefore  if  a  grantor  disaffirms 
a  deed  executed  during  infancy  the  conveyance  being 
rendered  void  ab  initio  he  is  entitled  to  charge  the  grantee 
for  rents  during  the  entire  time  that  he  occupied  the  land, 
claiming  under  the  deed.^  If  the  possession  of  his  real  estate 
has  passed  from  him,  the  title  is  revested  in  him  by  the 
disaffirmance  and  he  can  without  any  doubt  recover  the 
land  if  it  is  still  in  the  hands  of  the  party  who  contracted 
with  him,  and  if  it  has  been  transferred  even  to  a  bona  fide 
purchaser  for  value  he  may,  as  we  have  seen,  still  recover  it. 
If  he  sells  his  real  property  but  has  retained  possession,  no 
affirmative  action  on  his  part  is,  of  course,  required.  If  he 
sells  and  delivers  his  personal  property  the  title  is  likewise 
revested  in  him  on  disaffirming  the  contract,  and  he  is  en- 
titled to  the  property  in  whosesoever  hands  it  may  be  and 
may  retake  the  same  and  may  maintain  an  action  of 
replevin  or  trover  for  it.* 

Where  services  have  been  performed  by  a  minor  in  par- 
tial or  entire  execution  of  an  express  contract,  and  he 
avoids  it,  he  may  recover  on  an  implied  promise  the  value 
of  the  services  rendered.* 

If  the  infant  has  received  no  benefit  from  the  contract  he 
may  on  disaffirming  it  recover  back  any  money  which  he 


circamstances,  as  retcntioa  of  the  oon- 
sideration  by  the  grantor  after  coming 
of  age,  standing  by  and  seeing  improve- 
ments made  aponthe  land,  and  the  like, 
may  amount  to  a  ratiUcation  or  estop 
the  grantor  from  avoiding  the  deed. 
Irvine  v.  Irvine,  9  Wall.  617;  Davis 
r.  Dudley,  70  Me.  236;  85  Am.  Rep.  318; 
Print  V.  Wiley,  28  Mich.  164;  Wallace  v. 
Latham,  62  Mich.  291;  Allen  v,  Poole,  54 
Miss.  328;  Thomas  v.  Pallls,  66  Mo.  211; 
Drake  v.  Ramsay,  5  Ohio,  251;  Cresinger 
r.  Welch,  16  Ohio,  156;  45  Am.  Dec.  566; 
Birch  V.  Linton,  78  Va.  5S4;  49  Am.  Rep. 
881;  Gillespie  r.  Bailey,  12  W.  Va.  70;  29 
Am.  Rep.  446. 


1  Boyden  v.  Boyden,  9  Met.  619;  Mus- 
tard  ».  Wohlford'8  Hoirs,  16  Gratt.  829; 
76  Am.  Dec.  209;  French  v.  McAndrew, 
61  MisB.  187;  Shr.^ck  v.  Orowl,  83  Ind. 
243;  Rice  v.  Boycr,  108  Ind.  472;  68  Am. 
Rep.  63;  Hoy t  v.  Wilkinson,  67  Vt.  404. 

*  French  v.  McAndrew,  61  Miss.  187. 

3  Shlpraan  v.  Ilorton,  17  Conn.  481 ; 
Bailey  t\  Bamberger,  11  B.  Mon.  113; 
Towle  V.  Dresser,  73  Me.  262;  Blooming- 
dale  r.  Chi  .'tendon,  74  Mich.  698. 

4  Guffney  r.  Hayden,  110  Mass.  137; 
Whllmarsh  v.  Hall,  8  Denio,  376; 
Deiocher  v.  Continental  Mills,  68  He. 
217;  Vehue  r.  Pinkham,  60  Me.  142;  Ray 
V.  Haines,  52  111.  485. 
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may  have  paid,  and  he  has  the  same  right  when  he  restores 
or  offers  to  restore  property  obtained  by  him  by  virtue  of 
the  contract,^  and  even  here  restoration  is  not  necessary  if 
the  property  has  been  taken  from  him  either  by  the  vendor 
or  some  third  person.* 

If  a  minor  avoids  a  contract  on  which  he  has  received 
money  or  property  he  is  bound  to  restore  it  if  it  is  in  his 
power  to  do  so.^  But  where  he  has  during  minority  wasted 
or  squandered  it,  he  is  not  required  to  return  an  equivalent. 
If  it  were  so,  the  privilege  would  fail  to  protect  him  when 
most  needed.  It  is  to  guard  against  the  improvidence 
which  is  incident  to  his  immaturity  that  this  privilege  is 
allowed.* 

§  154.  Plea  of  Infancy  Personal  to  Infant. — Infancy 
is  a  personal  privilege  of  which  no  one  is  permitted  to  take 
advantage  except  the  infant  himself,*  and  hence  it  is  well 


1  McCarthy  v.  Henderson,  138  Mass. 
310;  Robinson  v.  Weeks,  66  Me.  102; 
Sburtleff  v.  MiUard,  I'i  B.  I.  272;  34  Am. 
Rep.  640;  Rnchizky  v.  DeHayen,  97  Pa. 
St.  202;  Riley  v.  Mallory,  33  Conn.  201; 
House  V.  Alexander,  105  Ind.  109;  55  Am. 
Rep.  189;  Sparman  v.  Keim,  83  N.  Y.  245; 
Heath  v.  Stevens,  48  N.  H.  251. 

2  Whitcomb  r.  Joslyn,  51  Vt.  79;  31 
Am.  Rep.  678;  Lemmon  v.  Beeman,  45 
Ohio  St.  505. 

8  Brandon  v.  Brown,  106  111.  519; 
Whitcomb  v.  Joslyn,  51  Vt.  79;  31  Am. 
Rep.  678;  Lemmon  v.  Beeman,  45 Ohio 
St.  605;  Carr  v.  Gloagh,  26  X.  H.  280;  59 
Am.  Dec,  345;  Price  v.  Farman,  27  Vt. 
268;  65  Am.  Dec.  19i;  Mannlnx  r.  John- 
son, 26  Ala.  446;  62  Am.  Dec.  732;  Green 
V,  Green,  69  N.  Y.  653;  25  Am.  Dec.  233; 
Hangen  v.  Hachmeister,  17  Jones  &  8. 
34;  Miller  V.  Smith,  26  Minn.  248;  37  Am. 
Rep.  407;  St.  Louis,  etc.,  R.  Co.  v.  Ilig- 
Kins,  44  Ark.  293;  Bennett  r.  McLaugh- 
lin, 13  111.  App.  349;  Craig  v.  Van  Bibber, 
100  Mo.  584;  Carey  r.  Burton,  32  Mich. 
30;  Mustard  v.  Wohlford's  Ilelrs,  15 
Gratt.  329;  76  Am.  Dec.  209;  Gillespie  v, 
Bailey,  12  W.  Va.  70;  29  Am.  Rep.  445. 

*  Chandler  v.    Simmons.    97     Mass. 
508;    Green  v.  Green,    09    N.    Y.    553; 
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Reynolds  v.  McGurry,  100  111.  356;  and 
see  cases  cited  in  last  note.  Cases  may 
be  found  In  the  books  where  it  is 
laid  down  on  the  one  side  that  an  Infant 
cannot  avoid  his  contract  and  recover 
back  his  money  or  property  without 
offering  to  restore  the  consideration 
which  he  received,  and  on  the  other  hand 
that  the  Infant  may  dlsafllrm  and  re- 
cover back  without  any  condition  as  to 
restoring  the  consideration  received  by 
him.  See  the  cases  collected  in  note  in 
18  Am.  St.  Rep.  587-674.  Neither  of  these 
rules  can  stand  with  the  law  as  laid  down 
in  the  text;  the  former  seems  to  be  too 
harsh,  the  latter  too  lax,  and  it  is  be- 
lieved that  the  statement  of  the  law  as 
given  in  the  text  Is  not  only  just  and 
equitable  but  supported  by  the  best  con- 
sidered of  the  adjudications  on  the 
question. 

^  Shropshire  v.  Burns,  46  Ala.  108; 
Hastings  r.  DoUarhide,  24  Cal.  195; 
Fnizicr  v.  Masscy,  14  Ind.  382;  Schrock 
V.  Crowl,  83  Ind.  243;  Cannon  v.  Alsbury, 
1  A.  K.  Marsh,  76;  10  Am.  Dec.  709;  Beeler 
V.  Uultlitt,  3  A.  E.  Marsh,  280 ;  13  Am.  Dec. 
161 ;  Hardy  v.  Waters,  38  Me.  450;  Oliver 
V.  Houdlct,  13  Mass.  237;  7  Am.  Dec.  134; 
Nightingale  v,  Withlngton,  16  Mass.  27S; 
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settled  that  a  stranger  to  the  contract  cannot  assert  that 
it  is  not  binding  because  entered  into  by  an  infant.^  There- 
fore the  maker  of  a  promissory  note  cannot  avoid  payment 
to  the  indorsee  on  the  ground  that  the  indorser  is  aminor.^ 
So  in  an  action  against  a  defendant  for  enticing  away  the 
plaintiflf's  servant,  it  is  no  defense  that  the  contract  of 
service  was  not  binding  because  the  servant  was  an  infant.^ 
And  a  conveyance,  mortgage,  assignment  or  other  transfer 
of  property  by  an  infant  cannot  be  attacked  as  invalid 
because  of  infancy  by  his  creditors.* 

In  case  of  the  minor's  death,  insanity,  or  other  disability 
rendering  him  incapable  of  exercising  the  right  of  election, 
such  contract  may  be  avoided  or  confirmed  by  his  heirs,^ 
personal  representative,^  or  conservator.^    But  the  guardian 


8  Am.  Dec.  101 ;  Hill  v.  Keyes,  10  Allen, 
258;  Monagban  r.  Agrlcnltaral  F.  Ins. 
Co.,  53  Mich.  258;  Voorhees  v.  Walt,  15 
N.  J.  (L..)  343;  Patterson  v.  Llppinoott, 
47  N.  J.  (L.)  457;  Inhabitants  of  Borden- 
town  V.  Wallace,  50  N.  J.  (L.)  18;  Van 
Bramerr.  Cooper,  2  Johns.  279;  Hartness 
r.  Thompson,  5  Johns.  100;  Mason  v. 
Denlson,  15  Wend.  64;  Parker  v.  Baker, 
1  Clarke  Ch.  136;  Beardsley  v.  Hotchkiss. 
96  N.  Y.  201 ;  Slocam  r.  Hooker,  1  Barb. 
586;  Jones  V.  Botler,30  Barb.  641 ;  Hesser 
V.  Steiner,  5  Watts  &  S.  476 ;  Enns's  Bxrs. 
r.  Tonng,  84Pa.  St.  60;  McGlU  r.  Wood- 
ward, 3  Brev.  401 ;  White  v.  Flora,  2  Over. 
426;  Harris  v.  Masgrove,  59  Tex.  401; 
Wamsley  r.  Lindenberger,  2  Band.  478. 

1  Baldwin  r.  Rosier,  1  McCrary,  384 ; 
Babcock  r.  Bowman,  8  Ind.  110 ;  Trustees 
of  LaG range  Collegiate  Institute  v. 
Anderson,  63  Ind.  867;  80  Am.  Rep.  224 ; 
Ridgeley  v.  Crandall,  4  Md.  435 ;  Thomp- 
son V.  Hamilton,  12  Pick.  425;  28  Am. 
Dec.  619;  Kendall  v,  Lawrence,  22  Pick. 
540;  McCarty  v.  Murray,  8  Gray,  578; 
Elngman  v.  Perkins,  105  Mass.  Ill; 
Mansfield  r.  Gordon,  144  Mass.  168; 
Soper  V.  Fry,  37  Mich.  236 ;  Holmes  v. 
Rice,  45  Mich.  142;  Griffith  v.  Schwender- 
man,  27  Mo.  412;  Roberts  v.  Wlggln,  1 
N.  H.  73;  8  Am.  Dec.  88;  Domlnick  v. 
Michael.  4  Sand.  374;  Rose  v.  Daniel,  8 
Brev.  438 ;  Lester  v.  Fraser,  2  Hill  (Eq.), 
689;  Riley  (£q.)  76. 


2  Nightingale  v.  Wlthlngton,  15  Mass. 
272;  8  Am.  Dec.  101. 

8  Eeane  v.  Boycott,  2  Q.  BI.  511. 

*  Kendall  v.  Lawrence,  22  Pick.  640; 
McCarty  v.  Murray,  3  Gray,  578;  King- 
man V.  Perkins,  105  Mass.  Ill ;  Roberts 
V.  Wiggin,  IN.  H.  78;  8  Am.  Dec.  88; 
Lester v.Frazier, 2  Hill  (Bq.),  529;  Riley, 
(Bq.)  76. 

6  Breckenrldge  r.  Ormsby,  1  J.  J. 
Marsh,  236;  19  Am.  Dec.  71 ;  Levering  v. 
Helghe,  2  Md.  Oh.  81;  8  Md.  Ch.  865; 
Domlnick  v.  Michael,  4  Sand.  374 ;  Hardy 
V.  Waters,  38  Me.  450;  Hill  v.  Keyes,  10 
Allen,  258;  111.  Land  &  Loan  Co.  v,  Bon- 
ner, 75  111.  815;  Bozeman  v.  Browning, 
31  Ark.  864;  Veal  v.  Fortson,  67  Tex.  482; 
Austin  V,  Charlestown  Female  Sem.,  8 
Met  196. 

*  Hussey  V.  Jewett,9  Mass.  100;  Hill 
V.  Keyes,  10  Allen,  258;  Breckenridge 
V.  Ormsby,  1  J.  J.  Marsh,  ^;  19 
Am.  Dec.  71 ;  Counts  r.  Bates,  Harp. 
(L.)  464;  Parsons  v.  Hill,  8  Mo.  1.35; 
Ferguson  v.  Bell's  Admr.,  17  Mo.  347; 
Jefford's  Admr.  r.  Ringgold,  6  Ala.  544; 
Shropshire  v.  Burns,  46  Ala.  108;  Hardy 
V.  Waters.  88  Me  450;  Vaughan  v.  Parr, 
20  Ark.  600;  Boseman  v.  Browning,  81 
Ark.  364;  Tilllnghast  v.  Holbrook,  7  R. 
I.  230;  Hastings  v.  DoUarhide,  24  Cal. 
195. 

r  Chandler  v.  Simmons,  97  Mass.  606; 
93  Am.  Dec.  117. 
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of  a  minor  cannot  avoid  or  confirm  his  ward's  oontracts, 
for  the  reason  that  the  election,  whether  to  avoid  or  con- 
firm, is  reserved  to  the  minor  until  he  comes  of  age,  and  a 
previous  determination  of  his  right  by  the  guardian  would 
be  inconsistent  with  such  a  privilege  in  the  ward.^ 

And  the  contract  is  binding  on  the  other  party,  if  he  be 
an  adult,  if  the  infant  elects  not  to  avoid  it.^  Hence  while 
the  mere  promise  of  an  infant  to  marry  is  not  binding  upon 
him,  yet  the  adult  party  to  the  contract  is  bound,  and  there- 
fore the  infancy  of  the  plaintifi*  is  no  defense  to  an  action 
for  breach  of  promise  agaiust  the  adult.^ 

§  155.  Torts  Connected  with  Contracts*  —  As  infancy 
is  no  defense  to  an  action  of  tort,  it  has  been  sometimes 
attempted  to  hold  the  infant  liable  on  his  contract  by  fram- 
ing the  petition  in  tort  for  negligence  or  fraud.  But  it  is 
well  settled  that  a  breach  of  contract  may  not  be  treated  as 
a  wrong  so  as  to  make  the  infant  liable  ;  the  wrong  must  be 
more  than  a  misfeasance  in  the  performance  of  the  contract, 
and  must  be  separate  from  and  independent  of  it.*  There- 
fore an  infant  is  not  liable  to  an  action  for  fraudulently 
representing  himself  to  be  of  full  age  and  thereby  inducing 
the  plaintiff  to  contract  with  him,'^  nor  for  fraudulently 


1  Chandler  v.  Simmons,  97  Mass. 
511 ;  93  Am.  Deo.  117 ;  Oliver  v.  Hondlet, 
13  Mass.  210;  7  Am.  Dec.  134;  Orymes  v. 
Day,  1  BaUey  (L.)  320. 

2  Chicago,  etc.,  R.  B.  v.  Lammert,  19 
111.  App.  135;  JtohnsoQ  v.  Bockwell,  12 
Ind.  764  Beeson  v.  Oarlton,  13  Ind.  854; 
Cannon  v.  Alsbury,  1  A.  K.  Marsh,  76;  10 
Am.  Dec.  709;  Arnoas  v.  Lesassier,  10  La. 
692;  29  Am.  Dec.  470;  Oliver  9.  Hoadlet, 
18  Mass.  237 ;  7  Am.  Dec.  134 ;  Boyden  v. 
Boyden,  9  Met.  619;  Stiff  v.  Keith,  143 
Mass. -2*24;  Monagtian  v.  Agricaltaral 
Fire  Ins.  Co.,  63  Mich.  238;  Voorhees  v. 
Wait,  16  N.  J.  (L.)  843;  Hunt  v.  Peako, 
6  Oow.  475;  15  Am.  Dec.  475;  Willard  v. 
Stone,  7  Oow.  22;  17  Am.  Dec.  496;  Yates 
V,  Lyon,  61  N.  Y.  344;  Orymes  v.  Day,  1 
Bail.  (L.)  320;  Harris  v.  Mnsgrove,  69 
Tex.  401. 
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s  Holt  V.  Ward  Olarencieax,  2  Strange, 
987;  Cannon  v.  Alsbury,  1  A.  K.  Marsh, 
76;  10  Am.  Deo.  709;  Hunt  v,  Peake,  6 
Cow.  475;  16  Am.  Dec.  476;  WlUard  o. 
Stone,  7  Oow.  22;  17  Am.  Dec  496. 

«  Gilson  V.  Spear,  88  Vt.  811 ;  88  Am. 
Dec.  669;  Homer  v.  Thwing,  3  Pick.  492; 
Eaton  V.  Hill,  50  N.  H.  236;  9  Am.  Bep. 
189;  Freeman  v.  Roland,  14  R.  I.  89;  Bay 
V.  Tubbs,  60  Vt.  688;  Penrose  v.  Onrren, 
2  Rawle,  351;  Mathews  v.  Cowan,  69  UL 
841 ;  West  v,  Moore,  14  Vt.  447 ;  Campbell 
V,  Perkins,  8  N.  Y.  440;  Moore  v.  East- 
man, 1  Han,  678;  Stadwell  v.  Shapter,  64 
N.Y.249. 

»  Curtin  v.  Patton,  11  S.  ft  R.  809; 
Homer  v.  Thwing,  8  Pick.  492;  Conrad  v. 
Lane,  26  Minn.  389;  87  Am.  Rep.  412; 
Bnrley  v.  Bnssell,  10  N.  H.  184;  34  Am. 
Dec.  146;  Geer  v.  Hovy,  1  Boot,  179; 
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selling  property  of  another  as  his  own,^  nor  for  a  fraudulent 
warranty,  representation  or  concealment  on  the  sale  of  a 
chattel  as  to  its  condition  or  quality.^  So  where  an  infant 
hired  a  horse  and  injured  it  by  overriding,  it  was  held 
that  he  could  not  be  made  liable  upon  the  contract  by 
framing  the  action  in  tort  for  negligence.^ 

But  while  an  infant  who  hires  a  chattel  is  not  liable  for 
any  nonfeasance,  or  want  of  or  failure  to  use  care  and 
skill  so  long  as  he  keeps  within  the  terms  of  the  bailment, 
yet  if  he  departs  from  the  object  of  the  bailment  and  uses 
the  article  for  a  different  purpose  than  that  for  which  it 
was  hired,  he  is  liable  as  for  a  conversion,  and  if  he  injures 
the  chattel  by  any  willful  and  positive  act,  he  is  responsible 
in  damages,  for  the  injury.*  Therefore  where  an  infant 
hired  a  horse  expressly  for  riding  and  not  for  jumping,  and 
then  lent  it  to  a  friend  who  jumped  the  horse  and  killed  it, 
he  was  held  liable;  for  <'  what  was  done  by  the  defendant 
was  not  an  abuse  of  the  contract,  but  was  the  doing  of  an 
act  which  he  was  expressly  forbidden  by  the  owner  to  do 
with  the  animal."  ^  And  an  infant  is  liable  for  money  or 
goods  intrusted  to  and  embezzled  by  him  ^  and  for  money 
or  the  proceeds  of  property  stolen  by  him.^ 


Watson  V.  BiniDg8,88  Ark.  278;  42  Am. 
Bep.  1 ;  Nest  r.  Jewett,  61  Vt.  501.  Contra, 
Kilgore  V.  Jordan,  17  Tex.  341;  Bice  v. 
Boyor,  108  Ind.  472 ;  68  Am.  Bep.  S3. 

1  Doran  v.  Smith,  49  Vt  858. 

2  West  V,  Moore.  14  Vt.  447;  89  Am. 
Dec.  235;  Gllson  v.  Spear,  38  Vt  811;  88 
Am.  Dec.  659;  Morrill  v.  Aden,  19  Vt 
505;  Green  v.  Greenbank,  3  Marsh,  488; 
Presoott  V.  Morris,  32  N.  H.  Ibl ;  Hewitt 
V,  Warren,  10  Hnn,  660.  Contra,  Bice  v. 
Boyer,  108  Ind.  472;  58  Am.  Bep.  68; 
Wood  V.  Vance,  1  N.  A  Mc  197. 

8  Jennings  v.  Bandall,  8  T.  B.  336 ; 
Eaton  c'.  Hill,  50  N.  H.  239;  9  Am.  Bep. 
189. 


*  Homer  v.  Th  wing,  3  Pick.  492;  Green 
V.  Sperry,  16  Vt.  390;  42  Am.  Dec  619; 
Towne  v.  Wiley,  23  Vt  366;  66  Am.  Dec 
86;  Bay  V.  Tabb8,60Vt  668;  28  Am.  Bep. 
619;  Eaton  v.  Hiil,  60  17.  H.  239;  9  Am*. 
Bep.  189;  Campbell  v.  Stakes,  2  Wend- 
137;  19  Am.  Dec.  661;  Fisk  v.  Ferris,  6 
Ihier,  49;  Moore  v.  Eastman,  1  Han,  678. 

^  Jennings  v.  Bandall,  tupra. 

«  Peigne  v.  Satcliffe, 4  McCord, 887 ;  17 
Am.  Dec  766.  See  Penrose  v.  Cnrren,  3 
Bawle,  861 ;  24  Am.  Dec.  866. 

7  Shaw  V,  Coffin,  68  Me.  264;  4  Am. 
Bep.  390;  Elwell  v.  Martin, 82  Vt  217. 
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(G) 

MARRIED     WOMEN. 

§  156.  Property  Rights  of  Wife  at  Common  jLaw.  — 

At  commoQ  law  a  married  woman  (except  in  a  few 
special  cases )^  was  not  capable  of  making  a  valid  contract, 
and  was  therefore  not  liable  on  any  contract  which  she 
might  enter  iuto.^  By  marriage  the  husband  became  en- 
titled to  the  rents  and  profits  of  all  real  estate  owned 
by  the  wife  at  the  time  of  the  marriage,  and  of  all  such  as 
might  come  to  her  during  coverture,^  and  if  a  child  was 
born  of  the  marriage  his  interest  lasted  for  the  whole  of  his 
life  whether  his  wife  survived  him  or  not.*  As  to  the  per- 
sonal property  of  the  wife  in  her  possession,  the  husband 
became  entitled  at  once  on  the  marriage  to  it  absolutely. 
He  might  dispose  of  it  as  he  saw  fit  during  his  life,  whether 
with  or  without  his  wife's  consent ;  he  might  bequeath  it 
by  will ;  and  after  his  death  such  property  was  regarded  as 
assets  of  his  estate,  the  title  passing  to  his  executors  and 
administrators  to  the  exclusion  of  the  wife,  though  she 
survived  him.*^     And  the  wife's  earnings  belonged  to   the 


1  These  cases  were:  1.  The  wife  of 
one  ciTiUy  dead— i.  e.,  outlawed  or  un- 
der conviction  of  felony,  might  contract, 
sue  and.be  sued  as  a  feme  sole.  Pollock 
Contr.  81.  2.  So  where  the  husband  was 
never  within  the  State  or  has  gone  be- 
yond the  jurisdiction,  intending  to  de* 
sert  the  wife.  Gregory  v.  Paul,  15  Mass. 
31 ;  Rhea  v.  Renner,  1  Pet.  106 ;  Phelps  v. 
Walther,  78  Mo.  820;  Blumenberg  v. 
Adams,  49  OaL  308;  Smith  v.  Silence,  4 
la.  321;  Ayer  v.  Warren,  47  Me.  217; 
Clark  V.  Valentine,  41  6a.  143;  Rosen- 
thal V.  Mayhugh,  33  Ohio  St.  155.  8.  So 
where  the  relation  of  husband  is  put  an 
end  to  by  divorce  or  a  judicial  separa- 
tion. Pollack,  83;  Anson  Contr.  118.  4. 
A  married  woman  might  acquire  con- 
tractual rights  by  reason  of  personal 
services  rendered  by  her,  or  of  the 
assignment  to  her  of  a  chose  in  action. 
In  such  cases  the  husband  might  "re- 
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duce  into  possession"  rights  of  this 
nature  accruing  to  his  wife,  but  unless 
he  did  this  by  some  act  indicating  an 
intention  to  deal  with  them  as  his,  they 
did  not  pass,  like  other  personalty  of  the 
wife,  into  the  estate  of  the  husband. 
They  survived  to  the  wife  if  she  outlived 
her  husband,  or  passed  to  her  represent- 
atives if  she  died  in  his  life -time, 
lawson  Bights,  Bern.  A  Pr.,  §  738. 

s  Lawson  Bights,  Bem.  &  Pr.,  §  747; 
Schouler  H.  A  W.  08;  Tobey  v.  Smith, 
15  Gray,  035;  Lee  r.  Lanahan,  58  Me.  478 ; 
Burton  v.  Marshall,  4  Gill,  487 ;  45  Am. 
Dec.  171 ;  Palmer  v.  Oakley,  2  Doug.  433 ; 
47  Am.  Dec.  41 ;  Harris  v.  Taylor,  8  Sneed. 
588;67  Am.  Dec.  676. 

3  Bowie  V.  Stonestreet,  6  Md.  418;  61 
Am.  Dec  818;  Harrod  v.  Myers,  21  Ark. 
692;  76  Am.  Dec  409. 

«  Schouler  H.  ft  W.  167. 

•  2  Kent's  Com.  143;  Bingham  on  In- 


CH.  v.] 


THK    PARTIES. 


§  157 


husband;^  and  so  did  real  estate  purchased  with  the  wife's 
earnings  during  coverture.^ 

§  157.  Her  Separate  Estate,  in  Eqnity.  —  But  when- 
ever the  husband  or  his  representative  was  forced  to  seek 
the  aid  of  a  court  of  chancery  to  recover  his  wife's  property , 
i.  e.y  to  reduce  it  into  his  possession,  the  court  obliged  him  to 
set  apart  a  portion  for  the  separate  benefit  of  herself  and 
her  children  and  this  was  called  the  wife's  equity  to  a  set- 
tlement.^ And  finally  it  was  held  that  not  only  when  the 
husband  was  the  suitor,  but  also  when  the  wife  alone 
petitioned  for  it,  a  court  of  equity  would  grant  her  the 
right  to  her  equity  to  a  settlement  out  of  the  personalty 
which  she  brought  to  her  husband.*  Equity  considered 
that  a  married  woman  was  capable  of  possessing  property 
to  her  own  use,  independently  of  her  husband ;  and  the 
court  of  chancery  in  England  gradually  widened  and 
developed  this  principle  until  it  became  fully  settled,  that 
however  the  wife's  property  might  be  acquired,  whether 
through  contract  with  her  husband  before  marriage  or  by 
gift  from  him  or  from  any  stranger  independently  of  such 


fancy  and  Covertnre,  208;  Legg  r.  Legg, 
8  Mass.  99;  Lamphlr  v.  Creed,  8  Ves. 
699;  WlnBlow  v.  Crocker,  17  Me.  29; 
Uoskins  v.  Miller,  2  Dev.  860;  Hjde  v. 
stone,  9  Cow.  2JK);  18  Am.  Dec.  501; 
Morgan  v.  Thames  Bk.,  14  Conn.  99 ;  Haw- 
kins v.  Craig,  6  T.  B.  Mon.  267;Caffey 
r.  Kelly,  1  Basb.  Eq.  48;  Sklllman  v, 
Sklllman,  13  N.  J.  Kq.  403;  Hopkins  v. 
Carey,  23  Miss.  54 ;  Cropsey  v.  McKin- 
ney,  80  Barb.  47;  Carleton  v.  Lovejoy, 
54  Me.  445;  Bell  v.  BeM,  87  Ala.  586;  79 
Am.  Dec.  73. 

1  McDavid  V.  Adams,  77  HI.  155; 
Bacher  v.  Beam,  68  Pa.  St.  421;  Yopst 
r.  Yopst,  51  Ind.  61;  Gonld  v.  Carlton, 
65  Mo.  611;  Woodbeck  v.  Havens,  42 
Barb.  66;  Reynolds  v.  Robinson,  64  N. 
Y.  885 ;  Prescott  v.  Brown,  23  He.  805 ; 
39  Am.  Dec.  623;  McLemore  r.  Pink- 
ston,  31  Ala.  266;  68  Am.  Dec.  167; 
Armstrong  v.  Armstrong,  82  Miss.  279; 
BeUord  V.   Crane,  16  N.  J.  £q.  265;  84 


Am.  Dec  155;  Hoyt  i».  White,  46  N.  H. 
265;  Ray  bold  v.  Raybold,20  Pa.  St.  308; 
Stlmson  V.  White,  20  Wi3.  562;  Jones  v. 
Reid,  12  W.  Va.  850;  29  Am.  Rep.  455; 
Glaze  V.  Blake,  56  Ala.  379;  Hamilton  t;. 
Booth,  55  Miss.  60;  80  Am.  ^Rep.  500; 
Lyme  V.  Riddle,  88  K.  C.  463;  Canning- 
ham  V.  Hanney,  12  111.  App.  437;  Gor- 
man V.  Wood,  73  Ga.  870;  Sklllman  v. 
Sklllman,  15  N.  J.  £q.  478;  82  Am.  Deo. 
279. 

s  Cramer  v.  Reford,  17  N.  J.  (Eq.) 
867;  90  Am.  Dec.  594;  Bynam  v,  Fred- 
erick, 81  Ala.  488. 

8  2  Kent's  Com.  187;  9  Story's  Eq. 
Jnr.  §  635;  Glen  v.  Fisher,  6  Johns. 
Ch.  83;  10  Am.  Dec.  810;  Helms  v.  Fran- 
ciscas,  2  Bland  Ch.  544;  20  Am.  Dec.  402; 
Dnvall  9.  Bank,  4  GiU  A  J.  282;  23  Am. 
Dec.  558;  Wilks  v.  Fltzpatrlck,  1  Hamph. 
54 ;  34  Am.  Dec.  618. 

« Elibank  v.  Montaliea,  1  Smith's 
Lead  Cas.  464. 
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contract,  equity  would  protect  it,  if  duly  set  apart  as  her 
separate  estate.^  Nor  was  the  interposition  of  a  trustee 
essential;  the  court  would  even  hold  the  husband,  if  neces- 
sary, a  trustee  for  her .^  It  was  necessary,  however,  that 
the  property  conveyed  or  devised  to  the  wife  in  order  to  be 
held  by  her  as  separate  estate,  should  have  been  so  con- 
veyed or  devised  with  the  intention  of  being  held  by  her  as 
her  separate  property.  But  the  courts  looked  at  the  inten- 
tion and  no  particular  form  of  words  was  necessary  to 
create  it.' 


§  158.  Contracts  of  Wife  in  Equity. —  The  chancery 
courts,  though  granting  and  recognizing  the  separate  estate  of 
a  married  woman,  for  a  long  period  refused  to  grant  her 
the  power  of  contracting  debts  or  making  contracts  which 
would  bind  her  separate  property.  Eventually,  however, 
being  pressed  by  the  injustice  of  allowing  her  after  having 
solemnly  and  deliberately  entered  into  an  engagement  for 
the  payment  of  money,  to  continue  in  the  enjoyment  of  her 
separate  property  without  paying  her  creditors,  the  courts 
at  first  ventured  so  far  as  to  hold,  that  if  she  made  a  con* 
tract  for  payment  of  money  by  a  written  instrument,  with 
a  certain  degree  of  formality  and  solemnity,  as  by  a  bond 
under  her  hand  and  seal,*  in  that  case  the  property  settled 
to  her  separate  use  should  be  made  liable  to  the  payment 
of  it ;  and  this  principle  —  if  principle  it  could  be  called  — 
was  subsequently  extended  to  instruments  of  a  less 
formal  character,  such  as  bills  of  exchange  ^  or  promissory 


1  Schooler  on  Husband  and  Wife, 
191;  Beaafortv.  OoUler,  6  Hamph.  487; 
44  Am.  Dec.  821. 

2  Rech  V.  Cockell,  9  Ves.  375;  Barron 
V.  Barton,  24  Vt.  875;  Steel  v.  Steel,  1 
Ired.  (Eq.)  452;  Carroll  v.  Lee,  3  Gill  A  J. 
604;  22  Am.  Dec.  350;  Boykin  v.  Olples,  2 
Hill  Ch.  200;  89  Am.  Dec.  67;  Hamilton 
tf.  Bishop,  8  Yerg.  33;  29  Am.  Dec.  101. 

8  Nix  o.  Bradley,  6  Rich.  (Eq.)  48; 
Schooler  on  Husband  and  Wife,  192; 
Marbn  v.  Bell,  9  Rich.  Eq.  42;  70  Am. 
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Dec.  200;  Gaines  v.  Poor,  3  Met.  Ky.  503; 
79  Am.  Dec.  559;  Hagill  v.  Trust  Oo.,  81 
Ey.  129;  Duke  v.  Duke,  81  Ky.  306;  Fox 
V  Jones,  1  W.  Va.  205;  91  Am.  Dec.  383; 
Clark  V.  Peck,  41  Vt.  145;  98  Am.  Dec. 
573;  Robinson  v.  Randolph,  21  Fla.  629; 
68  Am.  Rep.  692. 

*  Hulme  V.  Tenant,  1  Smith's  Lead. 
Gas.  525;  Heatley  v.  Thomas,  15  Ves.  696. 

6  Stuart  V.  Kirkwall,  8  Madd.  387 ; 
Owen  V.  Homan,  4  H.  L.  Gas.  997;  Mc- 
Henry  v.  Dayls,  L.  R.  10  Eq.  88. 


CH.  v.]  THE  PARTIES.  §  159 

notes,^  then  to  any  written  agreement,^  and  ultimately  to 
mere  verbal  agreements.^ 

This  rule  originating  with  the  English  courts  has  been 
generally  followed  in  the  United  States,  where  it  is  held  that 
unless  specially  restrained  by  the  instrument  creating  the 
separate  estate,  a  married  woman  is  with  respect  to  that 
estate  a  feme  sole  in  equity,  and  may  dispose  of  the  estate 
in  any  way  she  please ;  and  a  specification  in  the  deed  of 
settlement  of  particular  modes  in  which  she  may  dispose  of 
the  estate  will  not  of  itself  restrain  her  from  disposing  of 
it  in  any  other  manner.^  This  rule  has  been  followed  in 
the  Federal  courts  and  in  the  courts  of  all  the  States  except 
South  Carolina,^  Pennsylvania,^  Alabama,^  Illinois,^  Khode 
Island,*  Mississippi,^®  Tennessee  ^^  and  Ohio.^ 

§  159.  The  Wife's  Statatory  Estate.  —  Within  late 
years  in  nearly  all  the  States,  statutes  have  been  passed 
making  sweeping  changes  in  the  property  rights  of  married 
women  and  their  power  to  make  contracts.  These  statutes, 
though  having  the  same  end  in  view,  are  so  different  in  their 
provisions  that  a  review  of  them  in  this  place  is  impossible 
and  the  statutes  themselves  and  the  construction  given  them 
by  the  court  must  be  sought  in  the  special  text-books  on 

1  Balpin  V.  Clarke,  17  Ves.  866;  Field  «  Lancaster  v,  Dolan,  1  Rawle,  981;  18 

V.  Sowle,  4  Rass.  112.  Am.  Dec.  686;  West  v.  West,  10  Serg.  A 

<  Master  v.   Faller,  1  Ves.  Jr.   616;  R.  446;  Jones'  Appeal,  67  Pa.  St.  867; 

Murray  v.  Barlee,  6  Mylne  ft  K.   209;  Thomas  v.  FolweU,  2  Whart.  11 ;  80  Am. 

Picard  V.  Hlne,  L.  R.  6  Ch.  App.  274.  Dec  280. 

s  Matthewson's  Oase,  L.  R.  8  Eq.  787.  ?  Short «.  BatUe.  62  Ala.  46tt. 

*  Jaqnes  v.  Meth.   Epis.  Church,  17  *  Cookson  v.  Toole,  66  III.  616;  BresB- 

Johns.  649;  8  Am.  Dec.  447;  Harris  v.  ler  v.  Kent,  61  III.  426;  14  Am.  Rep.  67. 

Harris,  7 Ired.  (Eq.)  Ill ;  63  Am.  Dec  893 ;  *  Metcalf  v.  Cook,  2  R.  1. 366. 

Patton  V.  Bank,  12  W.  Va.687:  Radford  i^  Doty  o.   Mitchell,  9  Smedea  &  M. 

V.  Oarwlle,  13  W.  Va.  672;  Johnson  v.  486. 

Cnmmlns,16  N.  J.  (Eq.)  97;  84  Am.  Dec  n  Marshall  v,  Stephens,  8  Homph.  169; 

142 ;  Rogers  v.  Ward,  8  Allen,  887 ; 86  Am.  47  Am.  Dec  601 ;  Lsird  v.  Scott,  6  Heisk. 

Dec  710.  850;  Dodrick  v.  Armonr,  10  Hamph.  606; 

ft  Swing  V.  Smith,  8  Desans,  417;  6  Littono.  Baldwin,  8  Hamph.  909;  47  Am. 

Am.  Dec.  667;  Reid  v.  Lamar,  1  Strobh.  Dee.  606. 

(Eq.)  27;  Robinson  v.  Dart,  Dad.  (Eq.)  i*  Macher  v.  Bnirongha,  14  Ohio  St 

128 ;  81  Am.  Dec  668 ;  Calhoan  v.  Calhoan,  619. 
2  Stzob.  (Eq.)  231 ;  49  Am.  Dec  667. 
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the  law  of  married  women.*  They  provide  generally  that 
the  real  and  personal  property  of  a  woman  owned  by  her 
on  her  marriage  shall  remain  her  separate  property  free 
from  the  interference  or  control  of  her  husband ;  that  all 
real  property  acquired  after  marriage  by  the  wife  either  by 
devise  or  descent,  by  purchase  or  gift,  by  her  own  labor 
or  by  any  other  manner,  shall  remain  her  sole  and  separate 
property ;  that  all  personal  property  acquired  in  the  same 
manner  shall  follow  the  same  rule. 

§160.  Wife's  Contracts  for  <<  Necessaries.*'  — The 
wife,  as  agent  for  the  husband,  has  an  authority  to  bind  the 
husband  for  *^  necessaries  "  '  purchased  by  her.  But  it 
must  be  borne  in  mind  that  this  agency  does  not  arise  from 
the  relation  of  the  parties  alone  but  must  be  founded 
on  (1)  express  authority^  (2)  estoppel^  or  (3)  necessity. 
The  fact  that  a  wife  is  living  with  her  husband  does  hot 
entitle  persons  dealing  with  her  to  presume  that  the  hus- 
band has  given  her  authority  to  pledge  his  credit  even  for 
necessaries.^ 


1  Especially  the  works  of  Bishop 
and  Schouler.  See  also  Stewart  (Law 
of  Hasband  and  Wife,  1885),  and  Kelly 
(Contracts  of  Married  Women,  1882). 
The  statutes  will  be  found  well  Indexed 
in  1  SUmson  Stat.  L.  64 iO  et  $eq.,  and  a 
summary  of  them  is  given  In  a  note  to 
Kirkpatrick  v.  Bnford.  21  Ark.  868,  in  76 
Am.  Dec.  867,  401. 

s  Lawson  Rights,  Bern.  &  Pr.,  $  719. 

8  «*  Necessaries  '*  as  in  the  case  of  an 
infant  are  such  things  as  are  necessary 
to  her  health  and  comfort  having  regard 
to  the  means  and  social  position  of  hus- 
band and  wife.  Hall  v.  Weir,  1  Allen, 
251;  Parke  v.  Kleeber,  87  Pa.  St.  251. 
Food,  lodging,  clothing,  fuel  and  wash- 
ing are  within  the  term.  So  is  furniture. 
Hunt  V.  DeBlaquiere,  6  Blng.  650. 
Jewelry  suitable  to  her  station  in  life.' 
Baynes  v.  Bennett,  114  Mass.  424.  Med  - 
icine  and  medical  attendance.  Mayhow 
r.  Thayer,  8  Gray,  172;  Carstens  v. 
Hanselman,  61  Mich.  426;  1  Am.  St.  Bep. 
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606;  Webber  v.  Spambake,  2  Bedf.  2S6; 
Spawn  V.  Mercer,  8  Met.  8S7;  Cothran  v. 
Lee,  24  Ala.  880.  Dentistry.  Freeman  v. 
Holmes,  62  Gla.  656;  Oilman  v.  Andrus, 
28  Vt.  841;  67  Am.  Dec  713;  Serrants. 
Bazeley  r.  Fowler,  L.  B.  8  Q.  B.  562. 
A  horse  worth  $40,  for  the  exercise  of 
an  invalid  wife  of  a  miiler  earning  |80  a 
month.  Ck>rnelia  v.  Ellis,  11  111.  584.  A 
piano.  Parke  v.  Kleeber,  87  Penn.  St. 
841.  But  the  following  are  not  "  neces- 
saries: "  Articles  beyond  the  husband's 
means  and  his  place  in  society.  Caney 
V.  Patton,  2  Ashm.  140;  PhiUipson  v. 
Hayter,  L.  B.  6  C.  P.  88.  Money  lent 
to  purchase  necessaries.  Walker  v. 
Simpson,  7  WAS.  83;  42  Am.  Dec.  216; 
contra,  Kenyon  «.  Farris,  47  Conn.  610; 
86  Am.  Bep.  86.  The  services  of  a  quack 
doctor.  Wood  v.  O'Eelley,  8  Oush.  406. 
A  pew  in  church.  St.  Johns  Parish  v. 
Brownson,  40  Conn.  78;  16  Am.  Bep.  17. 
£67  worth  of  dry  goods,  outfit  for  a 
watering-place,  for  the  wife  of  a  poor 
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1.  Where  the  husband  has  given  the  wife  express  author- 
ity to  purchase  necessaries  upon  credit,  here  of  course  he 
is  bound,  and  the  same  result  follows  where  he  ratifies  her 
contracts  made  without  his  authority.^ 

2.  Where  the  husband  has  habitually  ratified  the  acts  of 
his  wife  in  pledging  bis  credit,  he  cannot,  as  regards  those 
whom  he  has  induced  to  look  to  him  for  payment,  revoke 
her  authority  without  notice.  <*  If  a  tradesman  has  had 
Coalings  with  the  wife  upon  the  credit  of  the  husband,  and 
the  husband  has  paid  him  without  demur  in  respect  of  such 
dealinga*  the  tradesman  has  a  right  to  assume,  in  the  a6- 
sence  of  notice  to  the  contrary ^  that  the  authority  of  the 
wife  which  the  husband  has  recognized  continues.  The 
husband's  quies<}enoe  in  such  a  case  amounts  to  acquies- 
cence, and  forbids  his  denying  an  authority  which  his  own 
conduct  has  invited  the  tradesman  to  assume.^  But  in  the 
absence  of  such  authority  arising  from  conduct  the  hus- 
band is  entitled  as  against  persons  dealing  with  his  wife  to 
revoke  any  express  or  implied  authority  which  he  may  have 


barrlBter.  Atkins  v,  Garwood,  7  0.  ft  F. 
750.  Bonnets,  laces,  feathers,  and  rib* 
bons,  to  the  amoant  of  £5,387,  tn  part  of 
a  year.  Lane  v.  Ironmonger,  18  M.  ft 
W.  868.  Jewelry  for  the  wife  of  a 
special  pleader.  Montague  «.  Benedict, 
SB.  ft  0. 681.  Passage  money  to  enable 
wife  to  Join  hasband.    Knox  v.  Bashell, 

8  O.  B.  (N.  B.)  834.  A  pianette. 
Cbappell  V.  Niinn,  20  Alb.  L.  J.  Id.  £909 
worth  of  foreign  birds  for  the  rich  wife 
of  a  poor  rector.  Freestone  v.  Batcher, 
6  C.  ft  P.  648.  A  ball  dress  worth  $80. 
Sharpley  v.  Doatre,  4  Can.  Leg.  News, 
18S.  Pipes,  tobacco,  and  cigars.  Brad- 
ley V.  Murray,  66  Ala.  270.-  Costs  of 
divorce  and  other  legal  proceedings 
agaiubt  the  hasband  are  held  in  a  num- 
ber of  cases  to  be  **  necessaries ; " 
Grlndellv.  Godmond,  5  Ad.  ft  Bl.  765; 
Wilson  V.  Ford,  L.  It.  8  Ex.  63;  Spray- 
berry  v.  Merk,  80  Ga.  81;  76  Am.  Dec. 
637;  Porter  «.  Briggs,  88  la.  166;  18  Am. 
Bep.  27;  Warner  v.  Helden,  28  Wis.  617; 

9  Am.  Rep.  515;  Conant  v.  Bamham, 
188^Masa.  606;  43  Am.  Bep.  532.     While 


in  others  they  are  held  not  to  be  such. 
Johnson  v.  Williams,  8G.  Green,  97;  64 
Am.  Dec.  491;  Pearson  «.  Darrlngton,  82 
Ala.  227;  Ray  v,  Adden,  50  N.  H.  82;  9 
Am.  Rep.  176;  Dow  v,  Eyster,  79  III. 
254;  Whipple  v.  Giles,  55  N.  H.  189; 
Williams  v.  Munro,  18  B.  Mon.  514; 
Wing  V.  Hnrlbnrt,  15  Vt  607;  40  Am.  Dec 
695;  Coffin  v.  Dunham,  8  Cash.  404;  64 
Am.  Dec  769;  Shelton  v.  Pendleton,  18 
Conn.  417;  Johnson  v.  Williams,  8  la. 
97;  Drais  v,  Hogan,  50  Cal.  121;  Morri- 
son V.  Holt,  42  N.  H.  478;  80  Am.  Dec. 
121 ;  Thompson  v,  Thompson,  8  Head. 
627. 

1  Lawson  Rights,  Rem.  ft  Pr.,  S  728; 
Oilman  v.  Andrus,  28  Tt  241;  67  Am. 
Dec.  718;  Delano  v.  Blanchard,  53  Vt 
678;  MHCkiniey  v.  McGregor,  3  Whart. 
869;  81  Am.  Dec  522;  Segelbaum  v, 
Knsmlnger,  117  Pa.  8t.  248;  2  Am.  Si. 
Rep.  662. 

s  Debenham  v.  Mellor,  6  Q.  B.  DIt. 
894;  6  App.  Cas.  24;  Olark  v.  Cox,  82 
Mich.  204. 
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given  her,  and  to  do  so  without  notice  to  persons  so  dealing. 
The  tradesman  must  be  taken  to  know  the  law  ;  he  knows 
that  the  wife  has  no  authority  in  fact  or  in  law  to  pledge 
the  husband's  credit  even  for  necessaries,  unless  he  ex- 
pressly or  impliedly  gives  it  her,  and  that  what  the  husband 
gives  he  may  take  away."  ^ 

3.  The  husband  being  bound  to  maintain  his  wife  in  a  man- 
ner suitable  to  his  estate  and  condition,  if  he  fail  to  supply 
that  maintenance,  except  under  certain  circumstances  which 
justif/  him  in  withdrawing  it,  she  may  be  entitled  from 
necessity  to  pledge  his  credit  to  that  extent ;  *^  nor  can  the 
husband  revoke  or  deprive  her  of  such  authority,  even  by 
express  notice  to  the  party  who  supplies  her.*  Thus  if 
a  husband  by  his  conduct  compels  his  wife  to  leave  his 
bouse,  she  has  power  to  pledge  his  credit  for  her  neces- 
sary maintenance  elsewhere.^  So  also  where  he  abandons 
her.*  And  during  a  husband's  absence  from  home  the  wife 
as  his  agent  has  extensive  powers.^ 

If  the  wife  of  her  own  fault  desert  her  husband  or 
refuse  to  live  with  him,  her  authority  as  his  agent  ceases, 
especially    if    she    also    commit    adultery.^    But    if    she 


1  Itebenham  v.  Mellor,  supra, 

*  Manby  v.  8cott»  2  Smith's  Lead  Gas. 
876;  Morrison  v.  Holt,  42  N.  H.  478;  80 
Am.  Dec.  120. 

*  Bolton  V.  Prentice,  2  Strange,  1214. 
**  She  is  considered  his  agent  with  un- 
conntermandable  authority  to  order  the 
necessaries  on  his  credit."  Campbell, 
C.  J.,  in  Jenner  v.  Morris,  8  De  Gex,  F. 
^kJ.61. 

<  Uoaliston  v.  Smyth,  3  Blng.  127; 
Hancock  v,  Merrick,  10  Cash.  41 ;  Mayhcw 
V,  Thayer,  8  Gray,  172;  Reynolds  v. 
Sweetzer,  16  Gray,  78;  Hultz  r.  Glbbs,  66 
Pa.  St.  360;  Billing  v.  Pilcher,  7  B.  Mon. 
468;  4fi  Am.  Deo.  623;  Shrock  v.  Shrock, 
4  Bush,  684;  Mitchell  v.  Treanor,  11  Ga. 
824 ;  66  Am.  Dec.  421. 

*  Eiller  «.  Crull,  99  Ind.  875;  Carstens 
V.  Hanselman,  61  Mich.  496;  1  Am.  St. 
Bep.  606. 

*  Meader  «.  Page,  89  Vt  806 ;  Benjamin 
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V.  Benjamin,  16  Conn.  347;  89  Am.  Dec. 
884;  Savage  v.  Davis.  18  Wis.  608;  Hnmes 
V.  Taber,  1  B.  I.  464;  Rotch  v.  Miles,  8 
Conn.  638;  McAfee  v.  Robertson,  41  Tex. 
855 ;  Bntt  s  v.  Newton,  29  Wis.  632 ;  Bof ord 
V.  Speed.  11  Baeh,  858;  Krcbsv.O'Grady, 
23  Ala.  726;  68  Am.  Dec  812;  Felker  v. 
Emerson,  16  Vt.  658;  42  Am.  Dec  632; 
Ranson  v.  Spangler,  18  Cent.  L..J.  29 
(Iowa) ;  Casteel  v,  Oasleel,  SBlackf.  240; 
44  Am.  Dec.  763. 

f  Atkyns r.  Pearce,  2  Conn.  B.  (N.  B.) 
7ft3;  Cooper  v.  Lloyd,  6  Conn.  B.  (n.  8.) 
579;  Eastland  v.  Burchell,  L.  R.  3Q.  B. 
D.  432;  Morris  v.  MarUn,  1  Strange,  647; 
Child V. Hardyman,  2  Strange,  875;  Man- 
by  V.  Scott,  1  Sid.  109;  McCntchln  r.  Mc- 
Gahay,  11  Johns.  281;  6  Am.  Dec.  873; 
Henderson  v.  Stringer,  2  Dana, 292;  Han- 
ter  V.  Boucher,  8  Pick.  289;  Oinson  v. 
Heritage,  45  Ind.  78;  Beyier  o.  Galloway, 
7  111.  M7;  Stortevant  v.  Starln,  19  Wl«- 
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offer  to  retura  and  be  will  not  receive  her,  he  becomes 
liable.' 

Except  in  these  three  cases  the  wife  cannot  bind  the  hus- 
band for  necessaries  supplied  to  her ;  and  it  will  be  a  good 
defense  to  such  a  suit  that  she  was  supplied  by  him  with 
necessaries  or  had  a  separate  allowance  for  their  purchase.^ 
And  of  course  where  it  appears  that  the  credit  was  givea 
exclusively  to  the  wife,  the  husband  cannot  be  Charged.^ 

(H) 

INSANE  PERSONS. 

§  161.  Contracts  of  Insane  Persons.  —  The  contract  of 
an  insane  person  is  voidable  at  his  option,^  and,  therefore. 


968;  Brown  v.  Mndgeit,  40  Vt.  68;  Porter 
V,  Bobb,  25  Mo.  86;  Billing  v.  PUcher,  7 
B.  lion.  468;  46  Am.  Deo.  628;  GUI  v. 
Read,  5  B.  I.  S48;  73  Am.  Deo.  7S;  Thome 
V,  Kashan,  61  Vt.  680. 

1  Cannlngham  v.  Irwin,  7  Serg.  A  R. 
247;  10  Am.  Dec  458. 

s  Jolly  V.  Reos,  16  O.  B.  (N.  S.)  688; 
Rioliardson  v.  Dubola,  L.  R.  5  Q.  B.  61 ; 
Mott  V.  Oom8tock,8  Wend.  544;  Kimball 
«.  Keyes,  11  Wend.  6S;  Baker  r.  Barney, 
8  Johns.  72 ;  6  Am.  Deo.  826 ;  Cromwell  v. 
Benjamin,  41  Barb.  658;  Carey  v.  Patton, 
8  Asbm.  140;  Fnrlong  v.  Hy8om,80  Me. 
382 ;  Bea  «.  Durkee,  26  Ul.  603 ;  Olnson  v . 
Heritage,  46  Ind.  78;  16  Am.  Rep.  268; 
Alley  r.  Winn,  134  Mass.  77 ;  48  Am.  Rep. 
297.  In  Clark  v.  Cox,  32  Mich.  204,  Mr. 
Justice  Cooley  says:  '*  The  points  In  dif? 
ference  between  the  parties  in  this  case 
may  be  settled  thus:  The  plaintiffs 
maintain  that  the  wife  Is  presumably 
agent  of  the  husband  In  the  purchase  of 
her  own  apparel  and  of  such  articles  of 
use  and  comfort  for  the  family  as  are 
usually  purchased  by  the  wife  rather 
than  the  husband ;  and  that  while  bus- 
band  and  wife  are  living  together  a 
dealer  who  has  no  knowledge  of  any  ex- 
press limitations  imposed  by  the  hus- 
band on  the  wife's  authority  to  make 
such  purchases  may  safely  rely  upon  the 
legal  prMamption  of  her  authority,  and 


hold  the  husband  liable  on  her  pur- 
chases. The  defendant  on  the  other 
hand  Insists  that  the  presumption  goes 
no  further  than  this.  That  If  the  hus- 
band does  not  himself  procure  for  her 
the  necessary  articles  suitable  to  her 
and  his  condition  or  furnish  her  with 
money  to  procure  them  for  herself,  it 
is  presumed  he  authorised  her  to  pur- 
chase them  on  bis  credit;  in  other 
words  that  any  presumption  that  he  au- 
thorizes her  to  employ  his  credit  In  the 
purchase  of  necessaries  Is  rebutted  by 
his  purchasing  them  himself  or  giving 
her  money  for  the  purchase,  and  this 
was  the  yiew  taken  by  the  circuit  judge. 
There  can  be  no  doubt,  we  think,  that 
the  authorities  fully  sustain  the  rulings 
of  the  court  below.'* 

*  Metcalfe  v,  Shaw,  8  Oamp.  22; 
Mitchell  V,  Treanor,  11  Ga.824;  66  Am. 
Dec.  421;  Happek  v.  Harthy,  7  Baxt.  411 ; 
Wilson  V.  Herbert,  41  N.  J.  L.  464 ;  82  Am. 
Rep.  248. 

«  Lazell  «.  Plnnlek,  1  Tyler,  247;  4 
Am.  Dec.  728;  Grant  v.  Thompson,  4 
Conn.  208;  10  Am.  Deo.  119;  Eaton  v. 
Eaton,  87  N.  J.  (L.)  108;  18  Am.  Rep.  716; 
Ingraharo  v.  Baldwin,  0  N.  T.  45;  Hovey 
V.  Hobson,63  Me.  468;  89  Am.  Doo.  706; 
Hovey  v.  Chase,  62  Me.  804;  88  Am.  Dec 
614;  Allen  v.  Berryhlll,  87  Iowa,  640;  1 
Am.  Rep.  800;  Elstoa  v.  Jasper,  46  TOx. 
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one  may  prove,  in  avoidance  of  his  contract,  that  he  was 
non  compos  mentia  when  he  entered  into  it,^  although  a 
similar  privilege  is  not  allowed  to  the  party  with  whom  he 
contracted/'*  The  insanity  to  avoid  the  contract  must  be  an 
absolute  incapacity  to  understand  the  nature  and  effect  of 
the  act,^and,  therefore,  mere  weakness  of  mind,^  or  partial 
insanity  or  monomania,  unconnected  with  the  subject-matter 
of  the  contitict,'  is  not  sufficient,  though  a  moderate  degree 
of  incapacity  may  be  sufficient  where  the  transaction  is 
accompanied  with  fraud,  imposition  or  duress.^ 

Where  the  person  has  been  adjudged  a  lunatic,  and  placed 
under  guardian>hip,  contracts  made  by  him  thereafter  are 
absolutely  void,^  unless  the  guardianship  has  been  aban- 


409;  Eye  v.  Dayls,  1  Md.  82;  Chew  v. 
Bankf  14  Md.  899;  Croase  v.  Holman,  19 
Iiid.  80;  Somers  v.  Pumphrey,  X4  Ind. 
S81 ;  Klcbol  v.  Thomas, 63  Ind.  4i ;  Hallett 
V.  Oakes,  1  Cn^h.  296;  Arnold  v.  Rich- 
mond  Iron  Works,  1  Gray,  iAi ;  Breckcn- 
ridge  V.  Orm^iby,  1  J.  J.  Marsh,  i86;  10 
Am.  Deo.  71 ;  FlUgeraM  v.  Reed.  9Smedes 
AM.  94;  Barke  v.  Allen, 23 N.  H.  106;  61 
Am.  Dec  642;  Oarrfer  v.  Sears,  4  Allen, 
888;  Wuito.  Maxwell, 6  Pick  217;  16  Am. 
Dec 391 ;  Satton  v.  Beagan,5 Blackf.217; 
88  Am.  Dec.  466;  Bensell  v.  Chancellor, 
6  Whart.  871 ;  84  Am.  Dec  661 ;  Alhs  v. 
Billings,  6  Met.  416;  80  Am.  Dec.  744; 
Coleman  o.  Frazer,  8  Bosh, 300.  In  a  few 
cases  It  has  been  Incorrectly  held  that 
the  contract  is  absolately  void,  and  not 
merely  voidable.  DealWer's  Estate,  5 
Bawle,  110;  28  Am.  Dec.  645;  Van  Deasen 
r.  Sweet,  61  N.  Y.  878;  Dexter  «.  Hall,  18 
Wall.  9;  Rogers  v.  Walker,  6  Pa.  St.  871; 
47  Am.  Dec.  470. 

1  Mitchell  V.  Kingman.  6  Pick.  481; 
Webster  o.  Woodford,  8  Day,  90;  Grant 
V.  Thompson,  4  Conn.  203;  10  Am.  Dec 
110;  I^Qg  o.  Whldden,  2  N.  H.  486; 
Thornton  v,  AppIeton,29  Me.  208;  Tolson 
V.  Garner,  16  Mo.  494;  Elce  v.  Pect,  16 
Johns.  608.  The  contract  i-i  voidable  In 
favor  of  the  person  of  nnsonnd  mind 
althoagh  he  has  brought  on  that  condi- 
tion by  habitual  drnnkenness.  Menklns 
V.  Llghtner,  18  UL  282;  Bliss  «.  R.  B.  Co., 
S4Vt.424. 
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s  Howe  o.  Howe,  99  Mass.  98. 

8  Tltcomb  o.  Vanlyle,  84  111.  871 ;  Wall 
9.  Hill,  1  a.  Mon.  290;  36  Am.  Dec  678; 
Ho7ey  V.  Chase,  02  Me.  805 ;  88  Am.  Dec 
614 ;  Stewart  v.  Llspenard,  26  Wend.  255; 
Davren  v.  While,  42  N.  J.  (Eq.)  669; 
Young  o.  Stevens,  48  N.  H.  188;  97  Am. 
Dec  692. 

«  Baldrlck  v,  Garvey,  66  la.  14;  Kim- 
ball V.  Cuddy,  117  111.  218;  Llndsey  v. 
Lindsey,  60  III.  77;  99  Am.  Dec  489; 
Jack:ion  v.  King,  4  Cow.  207;  16  Am.  Dec- 
864 ;  Delafield  v.  Parish,  25  N.  Y.  1 ;  Kills 
9.  Matthews,  19  Tex.  39U;  70  Am.  Dee 
853;  Juzan  v.  Toulmln,  9  Ala.  66i;  44 
Am.  Dec  448;  Smith  v.  Beatty,  S  Ired. 
(Kq.)  456;  40  Am.  Dec  436;  Dennett  r. 
Dennett,  44  N.  II.  631;  84  Am.  Dec  97; 
Owlng's  Case,  1  Bland,  870;  17  Am.  Dec 
811. 

>  Galpln  V.  Wilson, 40  la.  90;  Marks  v 
Hill,  16  Gratt.  422;  Scarle  v.  Galbreath, 
73  III.  267;  Lewis  v,  Baird,  8  Mclean,  66; 
Staples  V.  Wellington,  68  Me.  463;  Boyce 
o.  Smith,  9  Gratt.  704;  60  Am.  Dec.  818. 
As  for  example,  a  belief  in  spiritualism. 
Connor  v.  Stanley,  72  Cal.  656;  1  Am.  St 
Bep.  84. 

*  Corbit  V.  Smith,  7  la.  60;  71  Am. 
Dec  431. 

t  Walt  0.  Maxwell.  6  Pick.  217 ;  Rannells 
V.  Gerner,  80  Mo.  477;  Ingraham  r.  Bald- 
win, 9  X.  Y.  45;  Blston  v.  Jaspar,  45  Tex. 
409;  Fitz  Hugh  v.  Wilcox,  12  Barb.  235; 
Wadsworth  v.   Sherman,  14  Barb.  160; 
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doned,  or  no  guardian  has  been  appointed,  or  the  guardian 
appointed  has  resigned.^ 

A  contract  or  liability  assumed  by  a  person  while  of 
sound  mind  may  be  enforced  against  him  when  he  is  of 
unsound  mind,^  and  a  contract  made  during  a  lucid  interval 
is  valid.*  The  party  may  ratify  the  contract  if  he  after- 
wards becomes  sane  ;  ^  or  in  a  subsequent  lucid  interval ;  ^ 
or  if  he  continues  insane,  his  heirs,  after  his  death,  may 
ratify  it.« 

§  162.  Insanity  Not  Known  to  Other  Party. —  It  seems 
doubtful,  even  in  the  case  of  executory  contracts,  whether 
the  transaction  can  be  avoided  on  the  ground  of  lunacy  as 
against  a  contracting  party  who  had  no  reason  to  suppose 
that  he  was  dealing  with  an  insane  person.^  But  it  may  be 
safely  said  that  when  such  person  is  not  under  a  conserv- 
ator or  guardian  duly  appointed  by  law,  and  is  apparently 
of  sound  mind,  and  the  other  contracting  party  has  no  rea- 
sonable cause  to  believe  otherwise,  the  contract  cannot  be 
avoided,  if  it  is  fair  and  has  been  so  far  performed  that 
the  other  party  cannot  be  restored  to  his  former  position.* 


Pearl  v.  McDowell,  8  J.  J.  Manh,  658; 
80  Am.  Dec  199;  Leonard  v.  Leonard,  14 
Pick.  2dU;  I/Amoareox  V.  Crosby,  8  Palffe, 
Oh.  422 ;  82  Am.  Dec.  655. 

1  EUlon  9.  Jaepar,  45Tex.  400;  Mohr 
V.  Tulip,  40  Wis.  66. 

3  Kingo.  Robinson,  33  Me.  114;  64  Am. 
Dec  614;  Haggart  v.  Ranger,  IS  Fed. 
Bep.SGO 

*  Hall  V.  Warren,  9  Vea.  606;  Lee  v. 
Lee,  4  McCord,  183;  17  Am.  Dec.  722; 
Gan&wcre's  Estate,  14  Pa.  St.  417;  53  Am. 
Dec.  554 ;  Jonea  v.  Perkins,  6  B.  Mon.  222. 

*  Howe  V.  Howe,  99  Ma#8.  98 ;  Cole  «. 
Cole,5Sneed.68;  70  Am.  Dec  275;  Hovey 
V,  Obase,  52  Me.  804 ;  8:1  Am.  Dec  514. 

*  Brown  V.  Hodgdon.  81  Me.  67. 

*  Hovey  v.  Hobaon,63Me.451;  89  Am. 
Dec  706. 

Y  Anson  Contr.,  115. 

*  Behrena  v.  McKensle,  23  Iowa,  883; 
98  Am.  Dec  428;  Rusk  v.  Fenton,  14 
Baah,  490;  89  Am.  Rep.  418;  Ballard  v. 


McKenna,  4  Rich.  (Eq.)  858;  Molton  v. 
Camroax,  8  Ex.  601;  Heavan  o.  McDon- 
nell, 0  Ex.  309;  Loomis  v.  Spencer,  2 
Paige,  153;  Sprairne  v.  Dnel,  11  Paige, 
480;  Baton  V.  Eaton,  87  K.  J.  (L.)  106;  18 
Am.  Re.p.  716;  Scanlan  v,  Cobb,  86  DL 
869;  Wilder  v,  Weakley,  84  Ind.  184; 
Young  17.  Stevens,  48  N.  H.  133 ;  07  Am. 
Dec  593;  Iteals  v.  See,  10  Pa.  St.  56;  49 
Am.  Dec.  573;  Lancaster  Bank  v.  Moore, 
78  Pa.  St.  4U ;  81  Am.  Rep.  24 ;  Lincoln  v. 
Backma8ter,33  Vt.  658;  Fay  9.  Darditt,  81 
Ind.  133;  42  Am.  Rep.  142;  Carr  r.  Uolli. 
day,  5  Ired  (Eq. )  167 ;  Langley  v.  Langley 
45  Ark.  302;  Cribben  v.  Maxwell,  34  Kan! 
8;  55  Am.  Rep.  23;);  Sims  v.  McLnre,  8 
Rich,  (hq.;  286;  70  Am. Dec  196;  Alexan- 
d  r  r.  Hawkins,  68  Iowa,  73;  Riley  v. 
Bank,  86  Hun,  579;  Mutual  In  so  I  anceOo. 
V,  Hunt,  79  N.  Y.  541;  Matbei-on  v.  Mc- 
Mahon,  88  K.  J.  (L.)  587;  Cribben  r. 
Maxwell,  34  Kan.  8;  Burnam  v.  Kiiinell, 
118  111.  425;  Shelters  «.  Allen,  51  Mich- 
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[part  I. 


§  163.  Contracts  for  Necessaries. — The  insane  person 
is  liable  for  necessaries  supplied  to  him  even  by  one  who 
had  notice  of  his  incapacity  ^  and  even  though  he  is  in 
charge  of  a  conservator  or  guardian.'  And  his  estate  is  liable 
likewise  for  the  maintenance  of  his  wife  and  family »'  and 
for  the  costs  of  a  commission  of  lunacy** 


(I) 

DRUNKARDS. 

§  164.  Contracts  Made    by  Intoxicated  Persons. — A 

contract  entered  into  with  one  60  intoxicated  as  to  be  de- 
prived of  the  exercise  of  his  understunding  is  voidable, 
although  the  intoxication  were  voluntary,  and  not  procured 
through  the  intervention  of  the  other  party.*     Merely  being 


.'VI.  In  the  MassaehasettB  case  of 
Beaver  v.  Phelps,  U  Pick.  30i»  22  Am. 
Dec.  872,  the  contrary  was  held,  the 
ooort  saying  that  the  fairness  of  the 
defendant's  obndact  could  not  supply 
the  plaintiff's  want  of  capacity.  And 
some  cases  following  the  principle  of 
this  case  hold  that  where  the  insane 
person  received  no  heneflt  under  the 
contract,  the  contract  cannot  be  en- 
forced against  him,  and  if  executed  he 
may  recover  whatever  of  value  he  parted 
with,  notwithstanding  the  other  party  to 
the  contract  may  have  acted  in  good 
faith  without  knowledge  of  the  inflrm* 
Ity.  Van  Patton  v.  Seals,  46  Iowa,  63; 
Northwestern  Mutual  Ins.  Co.  v.  Blank- 
enship,  94  Ind.  536;  Lincoln  v.  Buck- 
master,  82  Vt.  658.  And  a  few  cases  hold 
that  the  deed  of  an  Insane  person,  who 
never  recovers  his  reason,  is  void,  and 
that  in  an  action  to  recover  the  land  by 
his  heirs  it  is  no  defense  to  show  that 
his  grantee  purchased  in  good  faith. 
Sogers V.  Blackwell,  49 Mich.  192;  Van- 
dusen  v.  Sweet,  51  N.  T.  378;  Dexter  v. 
Hall,  15  Wall.  9;  Somers  «.  Pumphrey, 
24  Ind.  231.  But  Seaver  v.  Phillips  is  not 
law,  and  the  rule  as  stated  in  the  text 
is  sustained  by  a  great  majority  of  the 
adjudications,  and  seems  to  be  as  well 
setUed  as  any  rule  of  law  can  be. 
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1  Baxter  v.  Portsmouth,  6  B.  A  O. 
170;  La  Bue  v.  Qilkyson,  4  Pa.  St.  375; 46 
Am.  Dec.  700;  Read  v.  Legard,  6  Exch. 
636;  Shaw  v,  Thompson,  16  Pick.  880; 
Ingraham  v,  Baldwin,  9  N.  Y.  48 ;  Surles 
V.  Pipkin,  69  N.  C.  518;  Skid  more  v. 
Bomalne,  2  Bradf.  122»  610;  Young  v. 
Stevens,  48  N.  U.  133;  97  Am.  Dec.  592; 
Ex  parte  Northington, 37  Ala .  496 ;  79  Am. 
Dec  67;  Tally  v.  Tally,  S  Dev.  A  B  385; 
34  Am.  Dec.  401 ;  Darby  v.  Cabanne,  1 
Mo.  App.  127;  Beals  v.  See,  10  Pa.  St.  56; 
49  Am.  Dec.  573;  Sawyer  v.  Lufkin,  66 
Me.  308;  Van  Horn  v.  Hahn,  89  N.  J.  (L.) 
207;  Hallett  v,  Oakes,  1  Gush.  296;  Ken- 
dall V.  May,  10  Allen,  59 ;  Richardson  v. 
Strong,  13  Ired.  106;  65  Am.  Dec.  430; 
McOormick  v.  Littler,  85  111.  62;  28  Am. 
Rep.  610;  Henry  v.  Fine,  23  Ark.  417. 

8  Sawyer  v,  Lufkin,  56  Me.  808;  Mc- 
GrUlis  V,  Bartlett,  8  N.  H.  669;  Fruitt 
V.  Anderson,  12  III.  App.  421. 

"  Read  V.  Legard,  6  Ex.  636. 

«  Williams  v.  Wentworth,  5  Beav.  825. 

>  Bush  V.  Brelnig,  113  Fa.  St  310;  67 
Am.  Rep.  469;  Mcnkinsv.  Lightner,  18 
111.  282;  Burroughs  v.  RIchman,  13  N. 
J.  (L.)233;  23  Am.  Dec.  717;  Foot  r. 
Tewksbury,  2  Vt.  97;  Taylor  r.  Patrick, 
1  Bibb,  168;  White  v.  Cox.  8  Hayw. 
(Tenn.)  82;  Curiis  v.  Hall,  4  K.  J. 
(L.)  361;  Holland  v.  Barnes,  68  Ala. 
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ttuder  the  influence  of  liquor  is  not  enough ;  there  must  be 
that  state  of  excessive  drunkenness  which  deprives  the 
person  of  the  consciousness  of  wh:it  he  is  doing.^ 

If  the  drunkurd  after  becoming  sober  ratifies  his  contract 
it  becomes  binding  on  him,'  and  he  is  liable  for  necessaries 
supplied  to  him  while  intoxicated.^ 

A  coutmct  made  by  a  drunkard,  under  guardianship,  is 
void  though  he  is  proved  sober  when  it  was  made;^  though 
when  there  has  been  no  judicial  finding  or  commission  put- 
ting him  under  guardianship,  an  habitual  drunkard  may 
make  a  valid  contract  while  sober.^ 

The  other  party  canuot  avoid  his  agreement  on  account 
of  the  intoxication,*  but  the  drunkard  on  rescinding  his 
contract  is  obliged  to  restore  the  consideration.^  The 
drunkenness  of  the  maker  of  a  negotiable  instrument  is  no 
defense  against  a  bona  fide  holder  for  value  without  notice.^ 

(3) 

AGENTS. 

§  165.  The  Bight  to  Contract  by  an  Agent  —  Divisions 
of  The  Subject.  —  Although  it  is  a  rule  of  the  common 

88;    85    Am.    Rep.    695;    Menkins    v.  Fritche7,89  Md.  258;  Wright  v.  Fishor, 

ligklner,   18    UL     282;     Carpenter    o.  85  Mich.  279;  8  Am.  St.  Rep.   886.    See 

Rodgers,    61     Mich.    384;    1    Am.    St.  WUson «.  Bigger.  7  W.  ft  S.  111. 

Rep.  596;  Gore   v,  Gibson,  13  Meee.  ft  '        2  Matthews  v.  Baxter,  L.  R.  8Ex.  132; 

W.  633;  Butler  v.  MalvlhUl,  1  BUgb,  Carpenter  v.  Rodgers,  61  Med.  884;  1 

187;  Wlgglesworth  v.  Steers,  1  Hen.  ft  Am.  St  Rep.  505;  Lyon  r.   Phillips,  106 

M.  70;  S  Am.  Dea  602 ;  Wade  v,  ColFert,  Pa.  St.  (^. 

2  Mill  Const.  27;  12  Am.  Dec  662;  Batea  3  Qore  «.  Gibson,  IS  M.  ft  W.  62S. 

V.  Bell,  71  III.  108;  Johns  v.  Fritcbey,  *  Wadsworth  v.  Sbarpsteen,  8  N.  Y. 

38  Md.  256;  Woodson  v,  Gordon,  1  Peck,  388;  60  Am.  Dec.  499l 

196;  14  Am.  Dec.  743;  Barrett  v.  Buxton,  &  Gardner  v.  Gardner,  22  Wend.  526; 

2  Alk.   167;  16  Am.  Dec  691;  Crane  v.  34  Am.  Dec  840;  Van  Wych  v.  Brosher, 

Conklin,  1  N.  J.  (Eq.)  346;  22  Am.  Dec.  81  N.  Y.  262. 

619;  Harbison  v.  Lemon,  3  Blackf.  51;  *  Matthews  v.  Baxter,  ncpra;  Oarpen- 

23  Am.  Dec  377;    French  v,  French,  ter  v.  Bodgers,  svpra. 

8  Ohio,  214;  31  Am.  Dec  44L  ^  Joest  v.   WUltama,  42  Ind.  665;  IS 

1  Eweirs  Leading  Cases,  738,  MlUor  Am.  Rep.  877. 
V.  Flnley,  26  Mich  254;  Caulklns  e.  Fry,  •  State  Bk.  v.  MoOoy,  69  Pa.  St.  904; 

85  Conn,  170;  Pickett  v.  Sutter,  5  Gal.  8  Am.  Rep.    246;    Caulkln    v.    Fry,    85 

412;  Cavender  v  Waddlngham,  6  Mo  Conn.   17u;  Miller  v.    Finley,  26  Mich. 

App.  457;  Reynolds  v,  Dechanms,  24  249;  12  Am.  Rep.  306. 


Teic  174;  76  Am.  Dec.  101;  Johns  «. 
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law  that  one  cannot  by  a  contract  with  another  confer 
rights  or  impose  liabilities  upon  a  third  person,  neverthe- 
less one  man  may  represent  another  by  virtue  of  a  contract 
of  employment  between  them,  and  this  employment  for 
the  purpose  of  representation  is  called  a  contract  of  agency. 

So  far  as  we  are  concerned  with  agency  for  iHe  purpose 
of  creating  contractual  relations  it  retains  no  trace  in  the 
common  law  of  its  origin  in  status.  Even  where  a  man 
employs  as  his  agent  one  who  is  incapable  of  entering 
into  a  contract  with  himself,  as  where  he  gives  author- 
ity to  his  child,  being  an  infant,  the  authority  must 
be  given,  it  is  never  inherent.  There  must  be  evidence 
of  intention  on  the  one  side  to  confer,  on  the  other 
to  undertake,  the  authority  given,  though  the  person  em- 
ployed may,  from  defective  status,  be  unable  to  sue  or  be 
sued  on  the  contract  of  employment. 

From  this  geneial  rule  we  must,  however,  except  that 
form  of  agency  known  as  '*  agency  of  necessity,"  a  quasi- 
contractual  relation  formed  by  the  operation  of  rules  of 
law  upon  the  circumstances  of  the  parties,  and  not  by  the 
agreement  of  the  parties  themselves.  In  all  other  cases 
one  cannot  become  the  agent  of  another  except  by  his 
authority  either  express  or  implied.^ 

The  rules  which  govern  the  relation  of  principal  and  agent 
fall  under  three  heads: 

I.  The  mode  of  forming  the  relation. 

II.  The  effect  of  the  relation  when  formed :  under  which 
we  will  consider.  ( 1 )  The  effect  of  the  contract  of  em- 
ployment as  between  principal  and  agent.  (2)  The  rights 
and  liabilities  of  the  parties  where  the  agent  contracts  for  a 
named  principal.  Is  the  agent  more  than  a  mere  instru- 
ment of  communication;  and  does  he  incur  any  liabilities, 
and  of  what  Fort,  if  he  exceeds  his  powers  or  asserts  an 
authority  which  he  does  not  possess?     (3)  The  rights  and 

1  MoGoldrick  «.  WiUite,  62  K.  T.  812;  Strlngham  v.  St  Nicholas  Ins.  Go.,  4 
Abb.  App.  Dec  81ft. 
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liabilities  of  the  parties  where  he  has  contracted  as  agent, 
but  without  disclosing  his  principal's  name :  or  in  his  own 
name,  without  disclosing  his  principal's  existence.  What 
then  are  the  relations  to  each  other  of  the  two  real  parties 
to  the  contract,  and  of  the  agent  to  the  party  who  is  not 
his  employer? 

III.  The  mode  in  which  the  relation  is  brought  to  an 
end,  i.  e.  the  determination  of  the  agent's  authority. 

(I) 

THE  MODE  OF  FORMING  THE  RELATION. 

§  166.  lotrodactoiy.  —  The  mode  of  forming  the  relation 
of  principal  and  agent  will  be  considered  in  reference  to  (a) 
the  capacity  of  the  parties,  (b)  the  form  of  the  contract 
of  employment. 

(a)   The  Capacity  of  the  Parties. 

§  167.  Who  May  be  Principal  and  Agent.  —  In  re- 
gard to  the  capacity  of  the  parties  to  form  tbe  contract  of 
agency  it  may  be  said  generally  that  no  one  can  appoint  an 
agent,  i.  e.,^e  a  principal,  who  is  not  capable  of  making  a 
contract,  and  that  on  the  other  hand,  whatever  a  person 
may  legally  do  himself,  he  may  legally  do  by  the  hand  of 
another.^  Therefore,  persons  under  disabilities,  as  idiots, 
lunatics,  persons  non  compos  mentis^  infants,  married 
women,  alien  enemies  and  convicts  are  so  far  as  they 
are  incapable  of  making  contracts,  incapable  of  being 
principals:^ 

On  the  other  hand,  any  one  may  be  an  agent,  and  it  mat- 
ters not  (hat  he  has  not  in  other  respects  the  capacity  to 
make  a  contract.^  Tbe  reason  given  for  this  disiinction  is 
that  the  execution  of  a  naked  authority  can  in  no  way  be 

1  Weaver  v.  CarnaU,  85  Ark.  108;  87  *  See  cap.  aa  to  Parties,  and  see 

Am.  Rep.  23 ;  Montgomery  Go.  v.  Robin*      Lawson  Bights,  Rem.  ft  Pr . ,  S  8-5. 
•on,  85  111.  174.  s  Lyon  v.  Kent,  45  Ala.  696. 
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prejudicial  to  the  person  under  such  disability  or  incapacity 
as  infancy  or  the  like,  or  to  any  other  person  who  by  law 
may  claim  any  interest  of  such  person  after  their  death.^ 
But  a  person  haying  an  adverse  interest  cannot  act  as  an 
agent  in  the  transaction.'  Hence  a  person  cannot  be  the 
agent  of  both  parties,  where  their  interests  are  adverse  or 
incompatible,^  nor  can  one  act  in  the  same  transaction  for 
himself  and  for  another.*  Yet  when  the  double  agency  is 
with  the  consent  of  the  principals  it  is  valid.*  And  one  can- 
not appoint  an  agent  to  do  a  purely  personal  act.*  Thus  a 
man  cannot  appoint  an  agent  to  marry  a  woman  for  him  orto 
make  a  will  forhim.^  Nor  where  an  act  is  required  by  stat- 
ute to  be  done  by  the  party,  if  it  can  be  inferred  from  the 
nature  of  the  act  that  it  was  intended  to  be  personally  done, 
can  it  be  done  by  an  attorney  or  agent,  as  for  example  the 
making  of  a  deed  by  a  married  woman,  with  the  formali- 
ties of  acknowledgment  and  private  examination.^  Nor  can 
one  appoint  an  agent  to  do  an  illegal  act.^ 

(b)  The  Form  of  the  Contract  of  Employment. 

§  168.  Formation  of  the  Contract  of  Agency  —  In  Gen- 
eral.—  The  methods  by  which  the  contract  of  agency  may 
be  formed,  are  the  methods  by  which  a  contract  of  any  kind 
may  be  formed,  i.e,:  (1)  by  an  offer  of  a  promise  for  an 
act,  as  where  one's  services  are  requested  in  such  a  manner 
as  to  import  a  promise  to  indemnify  for  any  loss,  risk 
or  expense  in  rendering  them  —  the  case  of  gratuitous 
agency.*®     (2)  By  an  offer  of  an  act  for  a  promise,   as 


1  EyanB  Agency,  17.  *  Bx  parte  Ugra  Bank,  L.  B.  6  Oh. 

I  Bain  v.  Brown,  56  N.  T.  285.  206. 

*  Hlnchley  v,  Arey,  27  Me.  362 ;  Sam-  ^  Lawson  Biffhts,  Bern.  A  Pr.,  $  26. 

ner  v.  Charlotte  R.  C,  78  N.  C,  286;  *  Story  Agency,  §  12,  note. 

Greenwood  v.  Spring,  54  Barb.  78.    See  •  Elmore  v,    Brooke,  6   Helsk.  45; 

post,  §  181.  Davis  17.  Barger,  67  Ind.  54;  Brown  v. 

4  Nenendorff  V.  World  Life  Ins.  Oo.,  Howard,  14  Johns.  120;  State  v.  Mathlii, 

69  N.  T.  S89.  1  Hill  (S.  0.),  87. 

6  LawBon  Bights,  Bern.  A  Pr.,  $S  7,  i^  One  who  nndertakes  to  do  a  serrlM 

94.  for  another,  grataitoosly.  is  liable  only 
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where  one  makes  a  contract  for  another  without  his  author- 
ity, but  the  latter  afterwards  accepts  the  act  and  ratifies  it ; 
(3)  By  an  offer  of  a  promise  for  a  promise y  as  where 
the  promises  are  mutual  to  employ  and  remunerate  on  the 
one  side,  and  to  do  the  work  required  on  the  other. 

§  169.  Form  of  the  Contract. — It  is  a  rule  of  the 
common  law  that  to  authorize  an  agent  to  make  a  binding 
contract  under  seal  it  is  essential  that  he  should  receive  his 
authority  by  an  instrument  under  seal.^  A  disposition  is 
manifest  in  the  American  courts  to  relax  the  strictness  of 
this  rule,  especially  in  its  application  to  partnership  and  com- 
mercial transactions,^  and  it  is  held  that  if  the  instrument 
would  be  effectual  without  a  seal,  the  a.ddition  of  a  seal  will 
not  render  an  authority  under  seal  necessary,  but  if  exe- 
cuted under  a  parol  authority  or  subsequently  ratified  by 
parol  it  will  be  valid  and  binding  upon  the  principal.^  So 
a  deed  of  land  made  by  an  agent  under  a  parol  authority, 
though  inoperative  to  convey  the  title,  will  in  equity  be 
regarded  as  evidence  of  a  contract  to  convey  and  will  bind 
the  principal  to  make  the  conveyance.^  And  where  the 
deed  is  made  by  the  agent  in  the  presence  of  the  principal 
a  verbal  or  even  an  implied  authority  is  sufficient.'    And  in 


for  wii»fea»cmce  and  not  for  mmfeoMnoe, 
In  an  BngllBh  case  It  was  held  a  good 
caoseof  action  that  the  defendant  grata- 
itoosly  undertook  to  effect  a  Are  Insnr- 
ance  for  the  plaintiff  and  by  omitting 
some  necessary  formalities  made  it  im- 
possible for  the  plaintiff  to  recover  apon 
the  policy.  No  action  would  have  lain  If 
he  had  simply  neglected  to  insure  stall; 
Wilkinson  v.  Coverdale,  1  Esp.  75. 

1  Lawson  Rights,  Bern.  A  Pr.,  §  13; 
Schuetze  v  Bailey, 40  Mo.  69 ;  Preston  r. 
Hull,  28  Gratt.600;  14  Am.  Rep.  1S3; 
Humphreys  v.  Flnch»  97  N.  0. 303 ;  2  Am. 
St  Rep.  293. 

•  Worrall  v,  Monn,5  N.  Y.22»;M  Am* 
Dec.  880. 

8  Worrall  v.  Munn,  aupra;  Dloker- 
v.  Ashton,  21  Minn.  SSB;  Ingraham 


V.  Edwards,  64  Jll.  628;  l/ove  v.  Sierra 
Key.  Co.,  82  Oal.  639;  91  Am.  Deo.  602; 
Tapley  v.  Butterfleld,  1  Met.  516;  86 
Am.  Dec.  374;  Despatch  Line  v.  Bellamy, 
12  N.  H.  205 ;  87  Am.  Dea  203 ;  Drumrlght 
o.  Pbilpot,  16  Qa.  424;  60  Am.  Dec.  73S; 
State  V,  Watts,  44  N.  J.  (L.)  126. 

*  Groff  V.  Ramsay,  19  Minn.  44; 
Schuetze  v,  Bailey,  40  Mo.  69;  Newton 
V.  Bronson,  13  N.  T.  693;  67  Ara.  Doc. 
89;  Jackson  v.  Murray,  5  T.  B.  Mon. 
184;  17  Am.  Dec.  63;  Force  o.  Dutcher, 
18  N.  J.  (£q.)  401;  Dodge  o.  Hopkins,  14 
Wis.  630;  Johnson  v.  McGruder,  15  Wis. 
865. 

«  Jansen  v.  McCahill,  22  Oal.  568;  88 
Am.  Dec.  84;  Gardner  v.  Gardner,  6 
Oush.  483;  McMurtry  v.  Brown,  6  Keb. 
863. 
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all  other  cases  it  is  not  required  that  the  aoClMri^  should 
be  ^iven  in  any  special  form,  either  writing  or  worch  bfiag 
sufficient.^ 

Formerly  it  was  said  that  an  authority  to  act  as  one's 
agent  should  in  every  instance  be  given  by  deed  or  other 
instrument  under  seal  so  that  the  proof  of  the  authority 
would  be  clear  and  indisputable  in  every  case.  But  such  a 
rule  would  be  clearly  absurd  in  our  day,  when  the  multi- 
farious transactions  of  commerce  must  be  carried  on  with 
speed  and  without  circumlocution.^ 

§  170.  Acts  and  Condact. — The  autnority  may  also  be 
inferred  from  the  acts  and  conduct  of  the  parties,  and  this 
inference  is  more  readily  drawn  when  they  stand  in  certain 
relations  to  each  other.'  Thus  if  a  master  allows  his  servant 
to  purchase  goods  for  him  of  another  habitually,  upon 
credit,  that  other  becomes  entitled  to  look  to  the  master 
for  payment  for  such  things  as  are  supplied  in  the  ordinary 
course  of  dealing.^  So  if  the  wife  is  allowed  to  deal  with 
a  tradesman  for  the  ordinary  supplies  of  the  household  the 
husband  will  be  considered  to  have  held  her  out  as  his  agent 
and  to  be  liable  for  her  purchases.^  Yet  there  is  nothing 
in  the  relations  of  master  and  servant  or  hubband  and  wife 
to  give  any  inherent  authority  to  the  servant  or  the  wife. 
The  authority  can  only  spring  from  the  words  or  conduct 
of  the  master  or  husband.  On  the  other  hand  the  contract 
of  partnership  confers  on  each  partner  an  authority  to  act 
for  the  others  in  the  ordinary  course  of  the  partnership 
business.     And    each    partner    accepts    a    corresponding 


1  story  on  Agency,  $  46;  Longo.  Ool-  not  essential.   Lawson  Bights,  Bern.  A 

burn,  11  Mass   97;  6  Am.  Dec.  160.    In  Pr.,§  16. 

some  cases,  the  aatborlty  is  required  by  s  Lawson  Bights,  Bern.  A  Pr.,  S 10. 

statate  to  be  in  writing,  as  under  the  8  story  on    Agency,  §  54,   66;  QU- 

Missouri  statute  of   frauds,  where  the  braith  v.  Uneberger,  69  N.  0. 145. 
authority  of  the  agent  to  sign  a  memoran-  *  1  Shower,  96. 

dnm  for  the  sale  of  lands  is  required  to  *  Debenham  v.  Mellor,    5  Q.  B.  D. 

be  in  writing.    But  under  the  statutes  408;<iii(«§160. 
of  frauds  of  nearly  all  the  States  this  is 
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liability  for  the  acts  of  his  fellows.^  The  relations  of 
iqarriage  and  employment,  enable  an  authority  to  be  readily 
inferred  from  conduct.  But  apart  from  these,  conduct 
alone  may  create  so  strong  a  presumption  of  authority  that 
the  person  so  acting  is  estopped  from  denying  that  it  has 
been  conferred.^  To  all  these  cases  (excepting,  of  course, 
partnership)  the  term  agency  by  estoppel  may  be  applied. 
They  differ  only  in  the  greater  or  less  readiness  with  which 
the  presumption  will  be  created  by  the  conduct  of  the  par- 
ties. By  esioppd  is  meant  a  prohibition  to  deny  facts  a 
belief  in  which  has  been  created  by  the  conduct  of  the  party 
estopped. 

§  171.  Necessily.  —  Circumstances  operating  upon  the 
conduct  of  the  parties  may  create  in  certain  cases  agency 
from  necessity.  A  husband  is  bound  to  maintain  his  wife :' 
if  therefore  he  wrongfully  leave  her  without  means  of 
subsistence  she  becomes  **  an  agent  of  necessity  to  supply 
her  wants  upon  his  credit."  ^  A  carrier  of  goods  or  a 
master  of  a  ship  may  under  certain  circumstances,  in  the 
interest  of  his  employer,  pledge  his  credit,  and  will  be  con- 
sidered to  have  his  authority  to  do  so.  It  has  even  been 
held  that  where  go6ds  are  exported,  unordered,  or  not  in 
correspondence  with  samples,  the  consignee  has,  in  the 
interest  of  the  consignor,^  an  authority  to  effect  a  sale  of 
them.  But  here  the  relation  of  principal  and  agent  does 
not  arise  from  agreement ;  it  is  imposed  by  law  on  the 
circumstances  of  the  parties. 


1  Hawkea  v.  Bourne,  8  M.  A  W.  710; 
liftwaon  Bights,  Rem.  ft  Pr.,  Title  III. 

*  Fanners, etc,  Bk.  r. Batchers  Bk.,  16 
N.  T.  145;  e9  Am.  Deo.  678;  Am.  Ins.  Co. 
V.  Oaklc7,9  Paige,  496;  88  Am.  Dec.  661; 
Qnllck  v.  Grower, 88  N.J.  (L.)  465;  97  Am* 
Deo.  7!28;  Kiley  v.  Forsee,  67  Mo.  890; 
Bweetser  v.  French,  2  Cnsh.  800;  48  Am. 
Deo.  666 ;  Weaver  v, Ogletree,  89  Am.  666 ; 
PennsyWanla  R.  R.  Co.  v,  Atha,  22  Fed*. 
Rep.  920;  Freiberg  v.  Beach  Hotel,  etc, 


Oo.,  68  Tex.  449;  Paine  v.  TUUnghastt 
62  Go  nn.  682;  Webster  v.  Wray,  17  Neb. 
679;  Bmerson  v.  Miller,  27  Pa.  St.  278. 

3  Eastland  v,  Bnrchell,  8  Q.  B.  D.  at 
p.  436. 

«  Eller  V,  Orali,  99  Ind.  875;  Watklns 
r.  DeArmond,  89  Ind.  563;  Ferren  v. 
Moore,  59  N.  H.  106;  Plerpontv.  Wilaon, 
49  Conn.  450;  ante  §  160. 

^  Kemp  V.  Pryor,  7  Ves.  946. 
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§  172.  Ratification* — The  relation  of  principal  and 
agent  may  also  arise  by  ratification^  i.  e.,  by  the  party 
adopting  and  taking  the  benefit  and  liabilities  of  a  contract 
made  by  another  person  on  Lis  behalf,  but  without  his 
authority, —  ratification  being  equivalent  to  antecedent 
authority.  For  example,  if  A  professes  to  enter  into  a 
contract  for  me  without  my  authority,  and  I  afterwards 
ratify  it,  my  ratification  relates  back  so  as  to  have  the  same 
effect  as  if  I  had  authorized  him  to  enter  into  the  contract 
for  me.^  But  if  third  persons  acquire  rights  after  the  act  is 
done  and  before  it  has  received  the  sanction  of  the  princi- 
pal, the  ratification  cannot  operate  retrospectively  so  as  to 
defeat  those  rights.^ 

The  principal  is  bound  by  the  act  whether  it  be  to  his 
detripeut  or  to  his  advantage,  and  whether  it  be  in  con- 
tract or  ill  tort.^  A  ratification  once  made  cannot  be  re- 
voked by  the  principal.^  And  it  must  be  in  toio;  the 
priucipal  cannot  ratify  one  part  of  the  agent's  acts  and 
reject  the  other  part,  for  that  would  allow  him  to  accept 
the  accent's  unauthorized  act  so  far  as  it  was  beneficial  to 
him,  and  to  reject  what  was  against  his  interest  —  a  thing 
the  law  will  not  allow.^  By  adopting  a  part  he  is  bound  by 
the  whole.^    Thus  where  A  sells  B's  live  stock,  and  gives 


1  LawBon  Rights,  Bern.  A  Pr.,  §  29; 
Drakely  r.  Gregg,  8  WuU.  ^3;  Gosa  v. 
Stevens,  83  Mlniu  472;  Hawley  «.  Keel- 
er,  63  N.  Y.  114;  Sbcldcn  H.  B.  Co.  v. 
Eschemeyer  H.  B.  Co.,  90  K.  T.  613; 
Gulich  V.  Grover,  33  N.  J.  (L.),  463;  97 
Am.  Dec.  728;  Blch  v.  State  Bank,  7  Neb. 
201;  23  Am.  Rep.  382;  Planters  Bk.  v. 
Sharp,  4 S.  AM.  75;  48  Am.  Doc.470;  Ever- 
ett v.  U.  S.,  6  Port  166;  80  Am.  Deo.  664; 
GUmore  v»  Wilbur,  12  Rich.  120;  22  Am* 
Dec.  410;  Vincent  v.  Rather,  31  Tex .  77; 
98  Am.  Dec.  616;  Francis  v.  Kerker,  85 
Ul.  190;  Wallace  v.  Lawyer,  90  Ind.  499; 
McDovrell  v.  McKenzle,  63  6a.  B30;  Davis 
V.  Krum,  12  Mo.  App.  279;  Grogan  v. 
San  Francisco,  ISCaL  590;  Bargese  v. 
Harris,  47  Vt.  822. 

3  Wood  V.  MoClain,  7  Ala.  800;  42  Am. 
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Dec.  612;  liewis  r.  Battrick,  102  Mass. 
412. 

'  Wilson  V,  Tniman«  6  M.  &  G.  8S6 ; 
Moorehonse  v.  Northrop,  38  Conn.  880;  8J 
Am.  Dec.  211. 

«  BelLo.  Byerson,  li  la.  288;  77  Am. 
Dec  142;  Breck  v.  Jones,  16  Tex.  441; 
Hazleton  v.  Batchelder,  44  N.  Y{.10:  Beall 
«.  January,  62  Mo.  434. 

^  Bennett  v.  Jndson,  21  N.  Y.  2889; 
Cochran  0.  Chitwood,  69  HI.  58;  Sooth- 
em  Ex.  Co.  v.  Palmer,  48  Ga.  85;  Men- 
kins  v.  Wataon,27  Mo.  168;  Drennan  «. 
Walker,  21  Ark.  539;  Billings  r.  Morrow, 
7  Cal.  171 ;  68  Am.  Dec  235 ;  Babcock  v. 
De  Ford,  14  Kan.  408;  Taylor  v.  Ooimor, 
Mass.  722;  97  Am.  Dec  419. 

<  Odiorne  v,  Maxey,  18  Mass.  188; 
Skinner  v.  Dayton,  19  Johns.  554 ;  10  Am. 
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a  warranty  of  their  souodness,  B,  by  ratifying  the  sale  and 
accepting  the  money,  ratifies  also  the  giving  of  the  war- 
ranty.^ So  a  debtor  cannot  have  the  benefit  of  a  compro- 
mise made  by  another  with  his  creditors  without  adopting 
all  the  representations  made  by  that  other  in  negotiating 
it.^  And  a  principal  cannot  say  that  he  will  ratify  the  act 
*«  if  he  receive  no  harm  thereby;"  he  must  repudiate  ab- 
solutely or  be  bound  absolutely.' 

But  where  the  ratification  is  made  under  a  mistake  or  in 
ignorance  of  the  full  extent  of  the  agent's  act  it  is  voidable 
to  the  extent  of  the  mistake.^  And  the  ratification  is  bind- 
ing only  where  it  is  made  with  full  knowledge  on  the  part 
of  the  principal  of  all  the  material  facts.^  Thus  where  an 
agent  for  the  sale  of  real  estate  exceeded  his  instructions 
m  selling  one  part  of  the  land  which  he  was  not  authorized 
to  sell,  and  the  principal  afterwards  impliedly  ratified  all 
his  acts  by  receiving  the  money  for  the  sale  of  all  the  land 
but  it  appeared  that  he  did  not  know  that  the  part  in  ques- 
tion had  been  sold,  it  was  held  that  the  agent's  sale  was 
neither  authorized  nor  ratified.^  And  in  an  English  case  a 
landlord  authorized  a  bailiff  to  distrain  for  rent  due  to  him 
from  his  tenant  of  a  farm,  directing  him  not  to  take  any- 
thing that  was  not  on  the  premises.  The  bailiff  distrained 
cattle  of  another  person,  supposing  them  to  be  the  tenant's, 
beyond  the  boundary  of  the  farm ;  the  cattle  were  sold  and 
the  landlord  received  the  proceeds.     The  court  ruled  that 

D«c.  886;  Kennett  v.  Jadson,  21  N.  Y.  Mapp  r.  Phillips,  82  Ga.  72;  BUIlngs  r. 

288;  Mandorif  v.  Wlckersham,  63  Pa.  St,  Morrow,  7  Cal.  171 ;   68  Am.  Dec.  2:^'j  ; 

87.  Tedrlch  v.  Ulce,  13  Iowa,  214;  Owlngj*  r. 

1  Cochran  v.Chltwood, 59  UI.  53.  Hall,  9  Pet.  607;  Day  v.   Holmes,   lo; 

s  CranB  v.  Hunter,  28  N.  Y.  889.  Mass.  306;  Hankln  r.  Baker,  A^  N.  Y.  ro ; 

3  Fort  p.  Coker,  11  Heisk,  579.  Walters  r.  Munro,  17  Md.  150;  77  Am 

«  Smith  V.  Tracy,  63  K.  T.  79 ;  Baldwin  Dec.  328 ;  Reynolds  v.  Feorco,  86  111.  670 ; 

V.  Barrows,  47  N.  Y.  199;  Lester  v,  Kinne,  Miller  v.  Bd.  of  Bdacation,  44  Cal.  16<; ; 

87  Conn.  9;  Miller  v.  Board  of  Ednca-  Snow  v.  Grace,  29  Ark.  181;  Vincent  r. 

lion,  44  Cal.  166.  Rather,  81  Tex.  77 ;  98  Am.  Dec.  616 ;  Man  - 

&  LawBOnKlffhts,Rem.&Pr.,§34:Bank  ning  r.  Gashaue,  27  Ind.  399;'Hovey  v. 

of  Owensboro  V.  Westen  Bk.,  13  Bash.  Brown,  59  N.  H.  114;  Dean  v,  Bassett, 

628;  26  Am.  Rep.  211;  ^tna  Ins.  Co.  r.  57  Cal.  640. 
Northwestern  Ins.  Co.  21  Wis.  458;  Mor*  ^  Letter  r.  Kiune,  37  Conn.  9. 

ris,etc.  U.  Co  r.  Green,  15N.  J.  (Eq.),470; 
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the  landlord  was  not  liable  for  the  bailiff's  act,  unless  he 
had  ratified  it  with  knowedgeof  the  irregularity,  or  unless  he 
had  chosen,  without  inquiry,  to  take  the  risk  upon  himself 
and  to  adopt  all  of  his  acts.^  But  knowledge  of  material 
facts  may  be  inferred  from  circumstances,  and  the  principal 
may  by  his  conduct  preclude  himself  from  denying  such 
knowledge. ^ 

The  afrent  must  have  contracted  for  such  matters  as  the 
principal  had  power  to  do,  for  if  the  agent  enters  into  a 
contract  on  behalf  of  a  principal  who  is  incapable  of  mak- 
ing it  or  for  an  illegal  purpose  there  can  be  no  ratification.^ 
On  this  ground  it  has  been  held  in  England  that  a  person 
cannot  ratify  a  forgery  of  his  name,*  though  this  principle 
does  not  obtain  in  the  United  States.^ 

The  agent  must  have  made  the  contract  as  a7i  agent;  i.e.  on 
behalf  of  the  person  who  ratifies  it.*  If  having  a  principal 
he  contracts  in  his  own  name  he  cannot  divest  himself  of  his 
personal  liability  to  have  the  contract  enforced  as  against 
him  or  against  his  principal  when  discovered,  at  the  option 
of  the  party  with  whom  he  has  dealt,  and  if  he  has  no  principal 
and  contracts  in  his  own  name  he  can  only  divest  himself  of 
his  rights  and  liabilities  by  assignment.^ 

The  agent  must  act  for  a  principal  who  is  in  contempla- 
tion,® and  therefore  he  cannot  make  a  contract  with  a  vague 
expectation  that  some  one  will  relieve  bim  of  his  liabili- 


1  Lewis  V.  Read,  18  M.  A  W.  834. 

9  Scott  V.  Middleton,  etc.,R.  R.  Co., 
86  N.  Y.  200;  Forbes  v.  Haymann,  75  Vo., 
158. 

3  Mason  v.  Caldwell,  &  Gilm.  196;  48 
Am.  Dec.  330;  Sceery  v,  Sprayfleld,  112 
Mass.  512;  0*Conncll  r.  Arnold,  53  Ind. 
105;  Armltage  v.  Widoe,  36  Mich.  124; 
Board  of  Sapervisors  r.  Arrighl,54  Miss. 
C68;McCracken  t>.  San  Francisco,  16  Gal. 
59;  Richardson  v.  Payne,  114  Mass.  429; 
Ilanrlson  v.  McHenry,  9  Qa.  164;  52  Am* 
l>ec  485 ;  State  V.  Math  Is.  1  mil  ( S.  C.) ,  37. 

*  Brook  V.  Hook,  L.  R.  6  Ex.  79; 
McKensle  v.  British  Linen  Co.,  6  A  pp. 
Cas.  62. 
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^  Lawson  Rights,  Rem.  ftPr.,§  82  and 
cases  cited.  Bat  see  contra,  Shlsler  r. 
Vandike,  92  Pa.  St.  447;  37  Am.  Rep.  704. 

•  Oondit  V.  Baldwin,  21  N.  Y.  219; 
78  Am.  Dec.  187;  Vanderblltv.  Turnpike 
Co.,2N.  T.  479;  01  Am.  Dec.  316;  Alldred 
V.  Bray,  41  Mo.  484 ;  Bevenogc  r.  Rawson, 
51  111.  504;  Grand  v.  VanVleck,  69  111. 
47d;  Com.  Bank  v.  Jones,  18  Tex.  811; 
Richardson  v.  Payne,  114  Mass.  429; 
CoUan  V,  Swan,  7  Robt  623. 

'  Anson  Contr.,  §  886. 

«  VanderblU  v.  Turnpike  Co.,  9  N.  Y. 
479;  Bevenoge  v  Rawson,  51  Ul.  994; 
Roby  r.  Cossltt,  78  111.  638. 
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ties.  But  this  rule  does  not  present  ratification  in  the  case 
of  brokers  making  contracts,  as  agents,  in  the  expectation 
that  customers  with  whom  tbey  are  in  the  habit  of  deal- 
ing will  take  them  off  their  hands.  Thus,  in  contracts 
of  marine  insurance,  persons  ^<  who  are  not  named  or  as- 
certained at  the  time  the  policy  is  effected  are  allowed  to 
come  in  and  take  the  benefit  of  the  insurance.  But  then 
they  must  be  persons  who  were  contemplated  at  the  time 
the  policy  was  made."  And  the  principal  may  exist  only 
in  contemplation  of  law,  as  in  the  case  of  estates  of  de- 
ceased or  bankrupt  persons;  an  agent  may  contract  on  be- 
half of  the  estate,  and  the  administrators  or  trustees  may 
take  advantage  of  the  contract  though  they  were  not  ap- 
pointed or  even  ascertained  at  the  time  of  its  making. 

The  principal  must  be  in  existence  at  the  time  the  un- 
authorized transaction  took  place. ^  Thus  where  a  person 
enters  into  a  contract  as  promoter  or  trustee  on  behalf  of 
a  corporation  not  yet  formed,  and  the  company  when  formed 
adopts  his  acts,  this  is  making  a  new  contract  by  it,  and 
not  ratifying  the  existing  one.^  In  Kelner  v.  Baxter^  the 
promoters  of  a  company  as  yet  unformed  entered  into  a 
contract  on  its  behalf  and  the  company  when  duly  incor- 
porated ratified  the  contract.  It  became  bankrupt  and  the 
defendant  who  had  contracted  as  its  agent  was  sued  upon 
the  contract*  It  was  argued  that  the  liability  had  passed, 
by  ratification,  to  the  company  and  no  longer  attached  to 
the  defendant,  but  the  court  held  that  this  could  not  be. 
'*  Could  the  *  company,'  "  said  Willis,  J.,  '*  become  liable 
by  a  mere  ratification?  Clearly  not.  Katification  can 
only  be  by  a  person  ascertained  at  the  time  of  the  act 
done, —  by  a  person  in  existence  either  actually  or  in  con- 
templation of  law,  as  in  the  case  of  the  assignees  of  bank- 
rupts, or  administrators  whose  title  for  the  protection  of 
the  estate  vests  by  relation.'* 

1  Watson  r.  Swan.  11  C.  B.  (m.  8.)  771;  <  Lawson  Bights,  Rem.  ft  Pr.,  $  S3. 

Lawson  Bights,  Bern,  ft  Pr.,  §  83.  *  L.  B.  2  C  P.  175. 
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§  173.  Form  of  Ratification. —  Where  there  is  an  ex- 
press assent  to  or  an  express  confirmation  of  the  transac- 
tion either  by  word  of  mouth  or  in  writing,  the  proof  of 
the  ratification  is  not  difficult,  though  it  is  to  be  borne  in 
mind  that  if  the  agent's  contract  is  required  by  law  to  be 
under  seal  then  the  principal's  ratification  must  be  under 
seal  likewise.^  But  where  the  agent  has  unnecessarily  af- 
fixed a  seal  to  the  contract  the  ratification  need  not  be 
under  seal.^  And  in  all  cases  no  formal  words  are  essential, 
if  it  can  be  gathered  from  the  contents  of  the  instrument  or 
the  language  used  that  an  express  ratification  was  intended.^ 

§  174.  Ratification  by  Acts  and  Condact. —  It  is  not 
even  necessary  that  the  principal  should  declare  the  unau- 
thorized act  confirmed  by  him  in  so  many  words.^  His  acts 
and  conduct  are  always  construed  liberally  in  favor  of  the 
agent ;  and  when  they  are  inconsistent  with  anjrthing  else 
but  a  ratification,  the  presumption  of  ratification  is  almost 
conclusive,*  and  especially  is  this  so  where  it  was  manifestly 
for  his  benefit.^  Thus  silence  may  raise  a  prctjumption  of 
ratification,  for  a  principal  who  knows  of  an  unauthorized 
act  having  been  done  in  his  name  by  his  agent  must  give 
notice  of  his  dissent  within  a  reasonable  timc,^  though  he  is 
not  required  to  disown  the  act  the  very  instant  he  hears  of 
it.®    So  accepting  the   benefits  of  the  unauthorized  act^ 


1  I^wsoD  Rights,  Rem.  &  Pr.,  §  40  and 
cases  cited.  Bat  there  are  cases  deny- 
ing that  this  is  reqalslte.  Holbrook  v, 
Chamberltn,  116  Mass.  115;  17  Am.  Rep. 
lA 

s  Ledbetter  «.  Walker,  31  Ala.  175; 
Bates  V.  Best,  13  B.  Hon.  216. 

8  Story  on  Agency,  §  292. 

«  Lovejoy  r.  Middlesex  R.  Co..  128 
Mass.  480;  Hawkins  v.  Lange,  22  Minn. 
557;  Leaving  r.  Bntler,  69  111.  575; 
Cooper  V,  Schwartz,  40  Wis.  64 ;  Szyman- 
ski  V.  Plassan,  20  La.  Ann.  00;  96  Am. 
Dec.  882. 

*  Pcnn.  Nav.  Co.  v.  Dandrldge,  8  Gill 
&  J.  248;  29  Am.  Dec.  5t3;  Bryant  v. 
Moore,  26  Me.  84 ;  45  Am.  Dec  97. 
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*  Flemmlng  v.  Marine  Ins.  Co.,  4 
Whart.  60;  33  Am.  Dec.  33. 

7  Lee  V.  Fontaine,  10  Ala.  766;  44  Am. 
Dec.  6^;  Phil.,  etc.,  R.  0.  v.  CoweU«  28 
Pa.  St.  329;  70  Am.  Deo.  128;  Smith  r. 
Sheehey,  12  Wall.  358;  Falnell  v.  How 
ard,  26  la.  381 ;  Williams  v,  Merritt,  23  111- 
623;  Lawson  Rights,  Rem.  A  Pr.,  \  41. 

s  MiUer  V.  Excelsior  Stone  Co.,  1  111. 
App.  773;  Daponti;.  Wetherman,  10  Cal 
354;  Robinson  v.  Chapline,  9  Iowa,  91; 
Walters  v.  Manroe.  17  Md.  160;  77   Am. 
Dec.  828. 

•Gibson  V.  Norway  Sav.  Bk.,  69  Me. 
579;  Darstv.  Gale.  S3  III.  136;  ForrcsU^r 
V.  Boardmnn.  1  Story,  43;  Gold  Mining 
Co.  V.  Nat.    Bk.,  9«    I'.  S.    r^ii);    Edle  r. 
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(provided y  of  course,  that  the  principal  was  aware  of  all 
the  material  facts)  :^  suing  the  party  on  the  contract,^  or 
suing  the  agent  for  the  money  received  ^^  or  defending  an 
action  arising  out  of  the  contract,^  have  all  been  held  to 
imply  a  ratification.^ 

§  175.  Beclarations  of  Agent. — The  authority  of  the 
agent  to  bind  the  principal  cannot  be  proved  by  the  agent's 
statements  as  to  the  extent  of  his  authority;*  nor  can  an 
agent  give  himself  authority  to  bind  iiis  principal  by  false 
statements  to  those  with  whom  he  deals  as  to  the  extent  of 
his  authority;^  nor  can  a  special  agent  enlarge  his  authority 
by  such  statements.®  Statements  by  an  agent  before  he 
received  authority  to  act  or  after  it  had  been  withdrawn, 
or  not  within  the  scope  of  his  agency,  do  not  bind  his 
principal.^ 

§  176.  Batification  Shifts  LiabUity  to  Principal.  —  The 

ratification  by  the  principal  absolves  the  agent  from  all 
liability  and  estops  the  principal  from  claiming  damages 
against    the  agent  for  his  unlawful  interference.^^    The 


AahbMgh,  44  la.  519;  Sartwell  v.  Frost, 
12S  Hass.  184;  Pike  v.  DnglMS,  28  Ark. 
119;  Brown  v,  LaCrosse  City  Ins.  Co.,  SI 
Wts.  61 :  Gnlick  v,  Qrover,  88  N.  J.  (L.) 
488;  97  Am.  Deo.  728;  Mundorf  v.  Wlck- 
ersham,  68  Pa.  St  87;  8  Am.  St.  Rep.  681. 

1  Peon.  R.  Co.  v.  Dandrldge,  8  GiU 
&  J.  84B;  19  Am.  Dec  648;  Bnsby  v. 
North  Am.  Ins.  Oo.,  40  Md.  672;  17  Am. 
Hep.  684;  Thaoher  v.  Pray,  118  Mass. 
291;  18  Am.  Bep.  480;  Smith  v.  Kidd,  68 
N.  T.  189;  28  Am.  Bep.  167;  Bryant  v 
Moore,  26  Me.  84 ;  46  Am.  Deo.  96. 

i  Oopeland  v.  Ins.  Co.,  6  Pick.  198; 
Ham  V.  Boody,  90  S.  H.  411 ;  61  Am. 
Dec  285;  Drennan  v.  Walker,  21  Ark* 
589;  Beldman  v.  Goodell,  60  la.  692. 

8  Story  on  Agency,  §  280. 

4  Latbrop  V.  Oom.  Bk.,  8  Dana,  118;  83 
Am.  Dec  481. 

*  And  see  iUnstratiye  oases  cHed  on 
this  point  in  Lawson  Rights,  Rem.  A  Pr., 
}  41,  p.  48-64. 

•  Howe  Machine  Co.  r.  Clark,  15  Kan. 


492 ;  Reynolds  v.  Continent  Ins.  Co.,  86 
Mich.  181 ;  Maxey  «.  Heckethom,  44  111. 
438;  Rawson  v.  Curtis,  19  111.  474;  Brig- 
ham  V.  Peters,  1  Gray,  189;  Peck  v. 
Rltchey,  66  Mo.  114;  Streeter  v.  Poor,  4 
Kan.  413;  Chicago,  etc,  R.  Co.  v.  Fox,  41 
111.  106;  Harker  v.  Dement,  9  Gill,  7;  62 
Am.  Dec.  670;  Perkins  v,  Stebblns,  29 
Barb.  628;  McDoi^gald  v.  Dawson,  80 
Ala.  668;  Scarborongh  v.  Reynolds,  12 
Ala.  252;  .Strlngham  v.  Ins.  Co.,  4  Abb. 
App.  315;  87  How.  Pr.  875;  Whiting  v. 
Lake,  91  Pa.  St  849.  Bat  an  agency  may 
be  proved  by  the  agent  himself.  Tliayer 
V.  Meeker,  86  111.  470. 

7  Strlngham  v.  St.  Nicholas  Ins.  Co.,  4 
Abb.  App.  815;  Grover  &  Baker  Co.  v. 
Pobkemos,  84  BClch.  247. 

«  Stollenwerok  v.  Thaefaer,115  Maas. 
294. 

•  Clark  V.  Baker,  2  Whart.  840. 
v>  Meehan  v,  Forrester,  62  N.  T.  277; 
McCracken  v,  San  Francisco,  16  Cal.  591 ; 
Caimee    v.   Blcecker,    12   Johns.  8^0; 
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principal  becomes  as  liable  for  the  agent's  acts  as  though 
he  had  originally  authorized  them,  and  all  the  responsibilities 
are  shifted  from  the  agent  to  the  principal.^  The  princi- 
pal may  in  like  manner  bring  suit  on  the  contract,^  and  the 
agent  becomes  entitled  to  the  same  rights  and  compensation 
as  if  his  act  had  been  originally  authorized.^  If  an  agent 
improperly  appoints  a  subugent,  the  ratification  of  the  acts 
of  the  subagent  by  the  principal  will  bind  him  in  the  same 
manner  as  though  he  had  originally  given  the  agent  author- 
ity to  delegate  the  execution  of  his  orders.^  But  it  will 
create  no  liability  on  the  principaPs  part  to  pay  for  the 
services  of  the  subagent.^ 

§  177.  What  Acts  Cannot  be  Ratified.  —  '*  Where  an  act 
is  beneficial  to  the  principal  and  does  not  create  an  immediate 
right  to  have  some  other  act  or  duty  performed  by  a  third 
person,  but  amounts  simply  to  the  assertion  of  a  right  on 
the  part  of  the  principal,  there  the  rule  [that  the  prin- 
cipal may  ratify  an  unuuthorized  act]  seems  generally 
applicable*  »  *  »  Qn  the  other  hand  if  the  act  done 
by  such  person  would  if  authorized  create  a  right  to  have 
some  act  or  duty  performed  by  a  third  person  so  as  to 
subject  him  to  damages  or  losses  for  the  non-performance 
of  that  act  or  duty,  or  would  defeat  a  right  or  estate 
already  vested  in  the  latter,  there  the  subsequent  ratifica- 
tion or  adoption  of  the  unauthorized  act  by  the  principal 
will  not  give  validity  to  it  so  as  to  bind  such  third  person 
to  the  consequences."  *    The  cases  cited  in  illustration  of 


Owing  V,  Hull,  2  Pet.  607 ;  Thorndike  v. 
Godfrey,  3  Greenl.  429;  Towie  v.  Johnson, 
1  Johns.  Gas.  110 ;  Farwell  v.  Meyer,  35  m. 
41 ;  Bray  v.Gann,  63  Ga.  144 ;  Woodward  v. 
Snydam,  11  Ohio,  860;  Meyer  v.  Morgan, 
51  Miss.  21 ;  24  Am.  Rep.  617. 

1  Ballon  V.  Talbot,  16  Mass.  461;  8 
Am.  Dec  146;  Lncas  v,  Barrett,  1  G. 
Greene,  511;  Lent  r.  Padleford,  10 
Mass.  230;  6  Am.  Dec.  119;  Rogers  v. 
Kneeland,  10  Wend.  213;  Clark  r  Van- 
Rennsdvk,  9  Cranch.  153;  Holjy  r.  Cos- 
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sett,  78  III.  638;  Bray  v.  Gnnn,  85  Ga. 
144 ;  Palmer  r.  Stephens,  1  Denlo,  472 ; 
Mason  V.  Caldwell,  5  Gilm.  196:  48  Am. 
Dec  830;  Violctt  v,  Powell,  10  B.  Mon. 
847;  52  Am.  Dec.  648. 

2  Story  on  Agency,  §  244. 

'  Hopkins  V,  Molllneux,  4  Wend.  465. 

«  Strickland  v.  Hudsotf;  56  Miss.  23.^. 

6  Homan  v.  Brooklyn  Ins.  Co.,  7  Mo. 
App.  23. 

•  Story  on  Agency,  §§  245, 216. 
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this  rule  by  Story  are  the  case  of  a  lease  containing  a  con- 
dition for  determination  by  either  party  on  six  months' 
notice,  such  notice  being  given  by  an  unauthorized  agent  ;^ 
the  case  of  a  demand  by  one  without  authority  on  a  debtor 
for  a  debt;  ^  a  notice  of  dishonor  of  a  note  ;  ^  and  others. 
The  ground  upon  which  this  is  put  is,  that  in  these  cases 
the  advantage  is  all  with  the  principal;  he  may  play  fast 
and  loose ;  he  may  adopt  the  agent's  acts,  if  he  subsequently 
thinks  it  beneficial  to  him,  and  repudiate  them  if  otherwise. 
So  it  has  been  held  in  Louisiana  that  the  ratification  of  an 
unauthorized  contract  of  re-insurance  or  double  insurance 
must  be  made  before  the  loss  occurs,  or  it  will  be  of  no 
avail.* 

n. 

THE  EFFECT  OF  THE  BELATION. 

§  178.  Introdactory. —  Having  seen  the  modes  in  which 
the  relation  of  principal  and  agent  may  be  formed,  we  pass 
now  to  the  effect  of  that  relation.  And  the  subject  will 
be  considered  under  three  heads:  A.  The  rights  and  liabili- 
ties of  principal  and  agent  inter  se.  B.  The  rights  and 
liabilities  of  the  parties  where  the  agent  contracts  as  agent 
for  a  named  principal.  C.  The  rights  and  liabilities  of 
the  parties  where  the  agent  contracts  for  a  principal  whose 
name  or  whose  existence  he  does  not  disclose. 

(A.)  Rights    and    Liabilities    of   Principal  and  Agent 

Inter  JSe, 

§  179.  Duty  of  Principal  to  Reward  or  ludemnify 
Agent.  —  The  principal  is  bound  to  pay  the  agent  such 
compensation  or  commission  for  the  employment  as  may 
have  been  agreed  upon  between  them  or  as  may  be  cus- 

1  Bason  v  Deninazi,2Ex.  167;  Lyster  8  Tlndall  r.  Brown,   1  Term.    Rep. 

V,  Goldwin.  2  Ad.  A  E.  (N.  8.)  143.  167;  Stanton  v.  Blossom,  14  AJuss.  116. 

s  Coore     v,    Callaway,    1    Esp.    83;  «  Alliance  Asa.  Co.  r.  State  Ins.  Co., 

Freeman  r.  Buynton,  7  Moss.  483.  La.  1;  28  Am.  Dec.  117. 
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tomary  m  similar  cases  for  similar  services,^  unless  he  is  a 
gratuitous  agent  ^  or  unless  the  value  of  the  service  per- 
formed or  the  express  or  implied  understanding  between 
the  parties  show  that  no  claim  for  pay  was  intended.'  And 
one  who  acts  without  authority  as  an  agent,  if  his  acts  arc 
afterwards  ratified,  becomes  entitled  to  the  same  compensa- 
tion as  if  he  had  been  duly  authorized.^  Where  the  agent 
has  agreed  to  leave  the  amount  of  his  compensation  to  the 
principal's  discretion  or  generosity  he  cannot  recover  more 
than  the  principal  chooses  to  give,*  although  if  the  agree- 
ment is  that  he  is  to  be  allowed  a  reasonable  compensation 
to  be  fixed  by  his  employer,  he  may  bring  his  action  for  a 
reasonable  compensation,  if  his  employer  neglect  or  refuse 
to  fix  it.* 

But  the  agent  can  recover  nothing  for  his  services  where 
the  service  was  for  an  illegal  purpose  ^  or  where  he  has 
been  guilty  of  gross  neglect,  unfaithfulness  or  fraud  in  the 
performance  of  his  duties®  or  has  violated  his  instruc- 
tions. ' 

He  is  bound  likewise  to  indemnify  the  agent  for  all  acts 
lawfully  done  in  the  execution  of  his  authority.*®  This  ex- 
tends not  only  to  all  expenses  legally  and  properly  incurred 
on  the^principars  behalf  ^^  but  to  all  acts  done  by  him  in  the 
course  of  his  agency,  in  which  he  has  undertaken  a  liability 


1  SCangnm  v.  BaU,  43  Miss.  288;  5  Am. 
Rep.  488;  Briggsv.  Boyd,  66  N.  Y.  289; 
Dexter  v,  Campbell,  137  Mass.  19S; 
Faller  V.  Elll9,89  Vt  845;  LaWBon  Usages 
ACastoms,  §  Iftl. 

s  Story  on  Agency,  §  324 ;  Morrison  r. 
Orr,  8  St.  A  P.  47;  23  Am.  Dec  319;  Mor- 
row V,  Allison.  89  Ala.  70. 

9  Id. 

*  Wilson  V.  Dame.  68  N.  H.  392;  BeaU 
V,  January,  62  Mo.  434. 

»  Taylor  v.  Brewer,  1  M.  ft  S.  290.  See 
**Contract8  Conditional  on  Will  of  Prom- 
isor;" 

*  Story  on  Agency,  §  825. 

7  Trist  V,  Child,  21  Wall.  441 ;  Farelra 
V.  Gabell,  89  Pa.  St.  89;  McBratney  v. 
Chandler,  22  Kan.  ($92;  Crane  v.  Whitte- 
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more,  4  Mo.  App.  610;  Gray  v.  Hook,  4 
N.  T.  449;  Clippingerr.  Hepbangh,5  W. 
A  S.  815;  40  Am.  Dec.  619. 

<  Fisher  v.  Dynes ,  62  Ind.  348;  Smith 
V.  Crews,  2  Mo.  App.  269;  Vennam  «• 
Gregory, 21  la.  826;  Sea  v.  Carpenter,  16 
Ohio,  413;  Short  v.  Millard,  68  UL  292; 
Segar  v.  Parrish,  20  Gratt.  672. 

•  Jones  V.  Hoyt,  25  Conn.  886;  Hoyt 
V.  Shipherd,  70  111.  309;  Fraser  v. 
WyckoiF,  68  N.  Y.  446;  BeaU  v.  Janaary, 
62  Mo.  434. 

10  Lawson  Rights,  Rem.  A  Pr.,  §  97. 

11  White  V.  National  Bk.,  102  U.  S.  666; 
Dnrant  v,  Burt,  98  Mass.  161 ;  Brown  v. 
Phelps,  108  Mass.  813;  Beach  v.  Branch, 
67  Ga.  868. 
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or  Bttstained  a  damage.^  In  Hbtve  v.  BufalOy  etc. ,  Railroad 
Co.^  a  railroad  conductor  was  instructed  t)y  the  qompany 
not  to  receive  for  fare  a  certain  class  of  tickets.  A  pas- 
senger having  presented  one  of  these  tickets^  the  conductor 
refused  to  receive  it  and  ejected  the  passenger.  The 
passenger  having  brought  suit  against  him  and  obtained 
judgment  it  was  held  that  he  had  a  right  to  recover  against 
the  company  the  amount  of  the  judgment  and  the  damage 
sustained  by  him  in  carrying  out  his  orders.  <^  The  plaint- 
iflf,"  said  the  court,  ^^  acted  in  good  faith  and  in  obedience  to 
the  defendant's  instructions.  He  supposed  the  company 
to  possess  the  authority  it  assumed,  and  he  found  himself 
involved  in  a  serious  liability  by  fidelity  in  discharge  of  a 
duty  imposed  by  his  principal  where  he  was  wholly  free 
from  intentional  wrong.  *  *  »  The  court  below  was 
right  in  holding  that  the  plaintiff  was  entitled  to  redress. 
There  is  an  implied  obligation  on  the  part  of  the  principal 
to  indemnify  an  innocent  agent  for  obeying  his  orders, 
where  the  act  would  have  been  lawful  in  respect  to  both,  if 
the  principal  really  had  the  authority  which  he  claimed." 
The  liability,  however,  must  not  have  been  incurred  with- 
out cause  or  beyond  the  agent's  authority  or  instructions,' 
or  after  his  authority  has  been  revoked ;  ^  nor  must  the 
agent  have  been  guilty  of  negligence  or  unfaithfulness  in 
his  agency.'  If  the  money  advanced  by  the  agent  or  the 
liability  incurred  by  him,  were  advanced  or  incurred  for  an 
illegal  or  immoral  purpose,  no  suit  will  lie  by  the  agent 
against  the  principal  for  re-imbursement,^  unless  the  agent 


1  Nobawk,  eto.,  R.  Oo.  v.  OosUgan,  2 
Sandf.  Ob.  806;  Green  v.  Goddard,  9 
Mete.  883;  Howard  «.  Clark,  43  Mo.  844; 
Teatman  v.  Oorder,  88  Mo.  837;  OoTentry 
V.  Barton,  17  Johns.  142;  8  Am.  Deo.  876; 
Clark  V.  Jones,  16  Lea  851 ;  Grace  v.  Mlt- 
ebell,  81  Wis.  588;  11  Am.  Rep.  618;  Tarr 
V.  Kortby,  17  Me.  113;  85  Am.  Dec.  282. 

t37N.T.  298. 

s  Pickering  v.  Demerrltt,  160  Mass. 
415;  Dayv.  Holmes,  lOS  Mass.  807;  Van 
Dyke   v.    Brown,  8  N.    J.    (Bq.)    657; 


Sobraok  v.  MoKnlght,  84  Pa.  St.  96; 
Oorblnv.  American  Mills,  27  Gonn.  274; 
71  Am.  Deo.  63;  Williams  v.  Llttleileld, 
\l  Wend.  862;  Howard  v.  Tnckor,  1  Bam. 
ft  Aid.  772;  Saveland  v.  Green,  88  Wis. 
612. 

«  Story  on  Agency,  §  849. 

» Dodge  V.    Tlleson,  12    Pick.    838; 

Montrloa  v.  Jeffreys,  2  Oar.  ft  P.  113; 

Storer  v.  Eaton,  60  Me.  219;  79  Am.  Dec 

611. 

•  Armstrong  v.  Toler,  11  Wheat.  266; 
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had  no  knowledge  of  the  illegality  of  the  transaction,  or 
his  act  was  not  a  part  of  it.^ 

And  the  loss  must  have  proceeded  directly  from  the 
execution  of  the  authority.  An  agent  who  should  be 
robbed  of  his  own  money  while  on  a  journey  for  his  prin- 
cipal^ or  should  receive  an  injury  while  similarly  engageil, 
would  clearly  have  no  recourse  against  his  principal  for 
indemity.^ 

§  180.  Daties  of  Agent — In  General.  —  For  a  violation 
of  those  4uties  which  the  agent  owes  to  the  principal  and 
which  the  principal  has  a  right  to  expect  of  the  agent,  the 
latter  is  responsible  for  all  the  damages  which  are  the 
natural  result  thereof.^  These  duties  are  to  enter  upon 
the  performance  of  the  agency  after  having  accepted  the 
employment/  to  use  ordinary  skill  and  diligence  in  the 
discharge  of  his  duties,^  to  act  in  good  faith  in  the  interest 
of  the  principal,*  to  obey  his  orders  and  instructions,^  to 
give  notice  to  the  principal  of  every  fact  which  it  is  to  his 
interest  to  know  for  his  guidance,^  to  keep  regular  accounts 
of  his  transactions   in   his   principal's   business,^  and   to 


Eennett  t;.  Chambers,  U  How.  88;  Calla- 
gan  V.  Hallett,  1  Calnes,  104;  Graves  v. 
Delaplaine,  U  Johns.  146;  Fareira  v. 
Gabell,  89  Pa.  St.  89 ;  Ward  v,  VanDazer, 
3  Hall,  182;  Stebbins  v.  Leowolf»  3  Cnsh. 
137;  Trasteesv.  Galatlan,4Oow.840;  St. 
John  V,  St.  John's  Church,  15  Barb.  846. 
The  rule  In  England  seems  to  be  differ • 
ent.  See  Reed  v.  Anderson,  13  Q.  B.  D. 
779;  Seymoar  v.  Bridge,  14  Q.  B.  D. 

1  Armstrong  v.  Toler,  11  Wheat.  258; 
Greenwood  v.  Cartis,  6  Mass.  358 ;  4  Am. 
Dec  145;  Rosewamo  v.  Billing,  15  C.  B. 
(N.  B.)  316;  Moore  v.  Appleton,  26  Ala. 
633;  Drummond  r.  Hampbreys,  39  Me. 
347;  Warren  v,  Hewitt,  45  Ga.  501. 

s  Powell  V.  Trustees,  19  Johns.  284. 

s  Price  v.  Keyes,  62  N.  Y.  378;  Dodge 
V.  Tillotflon,  12  Pick.  328;  Bell  v.  Cun- 
ningham, 3  Pet.  69;  Johnson  v.  Wade,  58 
Tenn.  480. 
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^  Myles  V.  Blyles,  6  Bubh,  237;  Moore 
r.  Gholson,  34  Miss.  372;  Hemenway  v 
Hemenway,  5  Pick.  889 ;  Mitchell  v.  Aten, 
37  Kan.  331 ;  1  Am.  St.  Rep.  231. 

^  Holladay  r.  Davis,  5  Oregon,  49; 
Rubidoex  r.  Parke,  48  Cal  215. 

7  Clarke  v.  Roberts,  26  Mich.  506; 
Follansbee  v.  Parker,  70  111.  11;  Williams 
V,  Higgins,  30  Md.  404 ;  Robinson  Machine 
Co.  V.  Vorse,  52  Iowa,  207;  Thompson  r. 
Stewart,  3  Conn.  171;  8  Am.  Dec  168; 
Laverty  v.  Suethen,68  N.  Y.  522;  23  Am 
Rep.  184;  Bank  of  Owensboro  v.  West- 
ern Bank,  13  Bush,  526;  26  Am.  Rep. 
211 ;  Rechtscherd  v.  Bank,  47  Mo.  181. 

»  Clark  V.  Bank,  17  Pa.  St.  324;  For- 
restior  r.  Boardman,  1  Story,  41 ;  Dodge 
V.  Perkins,  9  Pick.  868. 

0  White  V.  Lincoln,  8  Vesey,  363; 
Lawson  Rights,  Rem.  ft  Pr.,  §  89. 


oil.  V.J  THE   PABTIE8,  §   181 

account  to  his  principal  for  money  received,  goods  sold 
and  orders  obtained.^ 

The»«e  duties  are  clear  and  need  no  extended  illustration 
or  explanation.  But  there  are  others  to  which  a  more 
extended  discussion  will  not  be  inappropriate,  viz. :  The 
agent's  duty  to  make  no  profit  out  of  the  agency  beyond  his 
compensation  or  commission,  and  his  duty  to  perform  the 
service  of  the  agency  in  person. 

§  181.  Same  —  To  Make  no  Personal  Profit. —  The  agent 
is  bound  not  to  make  any  profit  out  of  transactions  into 
which  he  may  enter  on  behalf  of  his  principal  in  the  course 
of  the  employment,  other  than  the  commission  or  compen- 
sation agreed  upon  between  them.  Such  a  failure  by  the 
agent  to  fulfill  his  obligations  to  his  principal  may  take 
place  in  three  ways,  viz. :  (1)  He  may  accept  reward  from 
the  other  party  to  the  transaction  in  which  he  is  engaged, 
and  thus  may  acquire  an  interest  adverse  to  that  of  his  em- 
ployer. In  other  words,  he  may  be  bribed  to  make  a  bad 
bargain  for  his  principal.  Or  (2)  he  may  depart  from  his 
character  as  agent  and  assume  that  of  principal,  becoming 
the  buyer  of  that  which  he  is  employed  to  sell,  or  the  seller 
of  that  which  he  is  employed  to  buy.  Or  (3)  he  may  by 
taking  advantage  of  his  position  as  agent,  and  through  the 
information  he  receives  as  such,  make  a  profit  or  procure  an 
advantage  for  himself. 

(1)  This  case  is  an  obvious  fraud  on  the  principal,  and 
it  is  clear  that  he  can  neither  recover  the  money  promised, 
nor  retain  it  even  after  it  is  paid  over  to  him.  Thus  where 
an  engineer  in  the  employ  of  a  railroad  company  was  prom- 
ised a  commission  by  another  company  for  the  use  of  his  in- 
fluence with  his  employers^to  obtain  an  acceptance  by  them 
of  a  tender  made  by  the  latter  company,  it  was  held  that  he 
could  not  recover  the  amount  promised.  '*  It  needs  no  au- 
thority," said  the  court,  'Ho  show  that  even  though  the 

1  Lawson  Rights,  Rem.  A  Pr.,  $  89;  Sonhegan  Bk.  v.  Wallace,  61  N.  H.  24. 
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employers  are  not  actually  injured  and  the  bribe  fails  to 
have  the  intended  effect,  a  contract  such  as  this  is  a  corrupt 
one  and  cannot  be  enforced."  ^  In  another  case  the  agent 
was  employed  to  purchase  a  ship.  The  vendor  had  promised 
his  broker  that  he  should  have  all  that  he  got  for  the  ship 
over  £8,5009  and  the  agent  purchased  the  ship  for  his 
employer  for  £9,250,  receiving  from  the  broker  by  an 
arrangement  with  him  the  sum  of  £225,  a  part  of  the  excess 
price.  It  was  held  that  the  purchaser  was  entitled  to 
recover  the  £225  from  his  agent.'^ 

(2)  In  this  case  there  need  be  no  actual  fraud  on  the  part 
of  the  agent,  nevertheless  it  is  well  settled  that  if  one  is 
employed  to  buy  or  sell  on  behalf  of  another  he  may  not 
sell  to  his  employer  or  buy  of  him.  Nor,  if  he  is  em- 
ployed to  bring  his  principal  into  contractual  relations  with 
others  may  he  assume  the  position  of  the  other  contracting 
party  .^  This  rule  of  law  is  generally  based  on  the  fiduciary 
relation  of  agent  and  principal ;  the  agent  is  bound  to  do 
the  best  he  can  for  his  principal ;  if  he  puts  himself  in  a 
position  in  which  he  has  an  interes.t  in  direct  antagonism  to 
this  duty,  it  is  difficult  to  suppose  that  the  special  knowl- 
edge, on  the  strength  of  which  he  was  employed,  is  not  ex- 
ercised to  the  disadvantage  of  his  employer.  Or  it  may  be 
based  on  the  ground  that  if  A  employs  B  to  make  a  bargain 
for  him  with  some  third  party,  the  contract  of  employment 
is  not  fulfilled  if  B  makes  the  bargain  for  himself.  The 
employer  may  sustain  no  loss,  but  he  has  not  got  what  he 
bargained  for.* 


1  Harrington  v.  Victoria  Graying 
Dock  Co.,  3  Q.  B.  D.  S49. 

8  MorrlBon  v.  Thompson,  L.  R.  9Q.  B. 
480. 

<  Ringo  9.  Bams,  10  Pet.  209 ;  Smith  v. 
Brotherllne,  62  Pa.  St.  461;  Collins  v. 
Rainey,  42  Ark.  631 ;  Woodman  v.  Davis, 
82  Kan.  844;  FonL  aln  Coal  Co.  v.  Phelps, 
96  Ind.  271;  Kllsworth  v.  Cordrey,  63  la. 
676 ;  Peckham  Iron  Co.  v.  Harper,  41  Ohio 
StlOO;  Armstrong  V.   Elliott,  29  Mich. 
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486;  FoUansbe  v.  Kilbreth,  17  HL  622;  66 
Am.  Dec  691 ;  Plnnock  v.  Clongh,  16  Vt. 
600;  42  Am.  Deo.  621;  Bain  v.  Brown,  66 
N.  Y.  285;  Scott  v.  Mann,  86  Tex.  157; 
Mason  v.  Banman,  02  Ul.  76;  Grnmley  r. 
Webb,  44  Mo.  444;  100  Am.  Deo.  804; 
Gaines  v.  Allen,  68  Mo.  541 ;  CoUins  v. 
Case,  28  Wis.  280;  Taussig  v.  Hart,  58  K. 
T.4a6. 

*  On  this  second  argnment  see  Shar« 
man  v.  Brandt,  L.  E.  6  Q.  B.  720. 


CH.  v.]  THE   PARTIES.  §   181 

This  fiduciary  relation  stands  also  in  the  way  of  one 
secretly  acting  as  agent  for  both  the  parties  to  a  contract 
when  the  matter  requires  the  exercise  of  discretion  and 
judgment.^  The  principle  on  which  rests  the  well-settled 
doctrine  that  a  man  cannot  become  the  purchaser  of  prop- 
erty for  his  own  use  and  benefit  which  is  intrusted  to  him 
to  sell,  is  equally  applicable  when  the  same  person  with- 
out the  authority  or  consent  of  the  parties  interested,  under- 
takes to  act  as  the  agent  of  both  vendor  and  purchaser. 
The  law  does  not  allow  a  man  to  assume  relations  so 
essentially  inconsistent  and  repugnant  to  each  other.  The 
duty  of  an  agent  for  a  vendor  is  to  sell  the  propei'ty  at  the 
highest  price;  of  the  agent  for  the  purchaser,  to  buy  it  for 
the  lowest.  These  duties- are  so  utterly  irreconcilable  and 
conflicting  that  they  cannot  be  performed  by  the  same 
person  without  great  danger  that  the  rights  of  one  principal 
will  be  sacrificed  to  prosecute  the  interests  of  the  other,  or 
that  neither  of  them  will  enjoy  the  benefit  of  a  discreet  and 
faithful  exercise  of  the  trust  reposed  in  the  agent.  As  it 
cannot  be  supposed  that  the  vendor  and  purchaser  would 
employ  the  same  person  to  act  as  their  agent  to  buy  and 
sell  the  same  property,  it  is  clear  that  it  operates  as  a 
surprise  on  both  parties  and  is  a  breach  of  the  trust  and 
confidence  intended  to  be  reposed  in  the  agent  by  them 
respectively,  if  his  intent  to  act  as  agent  of  both  in  the 
same  transaction  is  concealed  from  them.^  A  double 
agency  may  be  undertaken  with  the  consent  of  the  prin- 
cipal and  in  certain  cases  it  is  customary  to  do  so.  Thus, 
brokers,'^  or  a  middleman  in  an  exchange,^  may  act  for  both 


1  Oopelaud  v.  Ins.  Co.,  6  Pick.  204;  s  Rowe  v.  Stevens,  3  Jones  ft  8.  189; 

Rnpp  V.  Sampson,  16  Gray,  396;  77  Am.  Spyer  r.  Fisber,  6  Jones  A  S.  93. 
Dec.  416;  Grant  r.  Hardy,  33  Wis.  668;  «  Mallcn  v,   Eeetzleb,  7   Bnsb,  253; 

UoUman  v.  Loomis,  41  Conn.  581;  Lyncb  Rnpp  r.  Sampson,  16  Gray,  898;  77  Am. 

V.  Fallon.  11  R.  I.  311;  23  Am.  Rep.  458;  Dec.  419;  Siegel  r.  Goald,  7  Lans.  177; 

Mercantile  Ins.  Co.  v.  Hope  Ins.  Co.,  8  Orton  r.  SchofieId,61  Wis.  882;  Green  «. 

Mo.  A  pp.  408.  Robertson,  64  Cal.  7fi. 

s  nigelow,  C.   J.,  In   Farnsworth    v. 
Hemmer,  1  Allen,  494;  79  Am.  Dec.  756. 
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parties  and  receive  compensation  from  e:icli ;  ^  and  so  of 
course  where  eacli  party  has  notice  .  that  he  is  acting  for 
both  and  each  agrees  to  pay  him  a  commission.^ 

(3)  The  agent  is  not  permitted  to  make  any  secret  profit 
or  advantage  out  of  his  agency,  and  uU  profits  or  advantages 
directly  or  indirectly  made  by  him  in  the  course  of  or  in 
connection  with  his  employment,  whether  in  performance 
of  or  in  violation  of  his  duty  belong  to  the  principal.^  He 
will  not  be  allowed  to  take  advantage  of  information  which 
he  has  acquired  through  his  position  to  use  it  for  his  own 
benefit.*  In  Davis  v.  Hamlin-^^  an  employee  of  a  lessee  of 
a  theater,  shortly  before  the  lease  expired,  secretly  procured 
a  lease  of  the  premises  for  a  new  term  to  himself  at  an 
advanced  rent.  It  was  held  that  the  employer  was  entitled 
to  the  new  lease,  as  he  would  be  considered  as  holding  it  as 
trustee  for  him.  "The  renewal  of  the  lease,"  said  the 
court,  "  was  obtained  by  a  confidential  agent  in  violation 
of  the  duty  of  his  relation  and  acquired  presumably  because 
of  peculiar  means  of  knowledge  of  the  profitableness  of  the 
business  afforded  him  by  the  confidential  position  in  which  he 
was  employed.  A  personal  benefit  thus  obtained  by  an  agent 
equity  will  hold  to  inure  for  the  benefit  of  the  principal." 

§  182.  liosses  Fall  on  Principal. — And  because  to  the 
principal  belong  the  profits,  he  must  bear  the  losses  which 


1  Alexander  r.  University,  67  Ind.  466; 
Lynch  r.  Fallon.  11 IL  L  811 ;  28  Am.  Bep- 
458;  Meyer  V.  Hancliett,89  Wis.  419. 

s  Rowe  «.  Stevens,  53  N.  Y.  621 ; 
Alexander  v.  Northwestern,  etc.,  Co.,  67 
Ina.  466;  Bell  v,  MoOonncll,  87  Ohio  St. 
896;  41  Am.  Rep.  628;  JosUn  v.  Gowee,  56 
N.  Y.  626;  Pugsley  v.  Murray,  4  E.  D. 
Smith, 246;  Rolling  Stock  Co.  v.  Railroad 
Co.,  84  Ohio  St.  460;  Adams  Mining  Go* 
V.  Senter,  26  Mich.  73;  Gapener  r.  Hogan, 
40  Ohio  St  208. 

<  Bain  V.  Brown,  56  N.  Y.  285;  Dodd  v. 
Wakeman,26  N.  J.  (Eq.)  484;  Stoner  v. 
Welser,  24  la.  484;  Leake  v.  Sutherland, 
25  Ark.  219;  Krntz  v.  Fisher,  8  Kan.  90; 
Moinett  V.   Days,  1  BaxL  431;  Rhea  v. 
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Pnryear,  26  Ark.  344 ;  Jaques  v.  Bdgell,  40 
Mo.  76;  Banker  v.  Miles,  80  Me.  481;  60 
Am.  Deo.  633;  Pegram  v.  Charlotte,  etc 
R.  Go.,  84  N.  G.  686;  87  Am.  Rep.  639; 
Grumley  v.  Wehb,44  Mo.  444 ;  100  Am.Dec. 
304 ;  Simons  r.  Volcan  OH  Co.,  61  Pa.  St- 
202;  100  Am.  Dec.  628;  Miller  r.  L.  &  N. 
R.  Co.,  83  Ala.  274;  8  Am.  St.  Rep.  722. 

4  Rlngo  V.  Binns,  10  Pet.  829 ;  Henry  v. 
Raiman,  25  Pa  St.  854;  64  Am.  Dec.  70S; 
Gardner  r.  Ogden,  22  K.  Y.  827;  78  Am. 
Dec.  102;  Norris  v.  Tayloe,  49  111.  17;  95 
Am.  Dec  568;  Pegram  r.  Charlotte,  etc., 
R.  Co.,  84  N.  G.  696;  37  Am.  Rep.  689; 
Gower  o.  Andrew,  69  Gal.  119;  48  Am. 
Rep.  242. 

M08  111.  39;  48  Am.  Rep.  541. 
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may  occur  in  the  course  of  the  agency  and  which  are  not 
the  result  of  the  agent's  lack  of  diligence  or  neglect  of  duty  .^ 

§  183.  Agent  May  Not  Delegate  His  Authority.  —  The 

agent  may  not  as  a  rule  delegate  to  another  person  the 
power  to  do  that  which  he  has  undertaken  to  do  himself.^ 
Delegata  potestas  non  potest  delegari  is  a  maxim  of  the  law 
for  the  reason  that  one  who  selects  another  to  do  an  act  for 
him  relies  on  the  skill  and  integrity  of  the  person  selected 
and  cannot  be  presumed  to  intend  that  another  not  selected 
by  him  should  exercise  the  authority  conferred  on  the  man 
of  his  choice.^  But  the  principal  may  authorize  the  dele- 
gation either  directly  or  indirectly,*  and  the  authority  may 
be  implied  from  necessity,  or  the  nature  of  the  business,^  or 
from  the  usage  of  the  particular  trade.*  The  delegation  is 
likewise  legal  when  the  act  delegated  is  a  purely  ministerial 
one  and  does  not  require  the  exercise  of  judgment  and  dis- 
cretion.^ In  Weaver  v.  Carnally^  A  authorized  B  to  bor- 
row money  for  him  and  sign  his  name  to  a  note  therefor. 
B  borrowed  the  money  and  in  his  prCv^^ence  and  at  his 
request  D  signed  the  note  in  A's  name.  This  was  held 
valid.  "  An  agent,"  said  the  court,  «'  cannot  delegate  any 
portion  of  his  power  requiring  the  exercise  of  discretion  or 
judgment ;  otherwise  however  as  to  powers  and  duties 
merely  mechanical  in  their  nature." 
Where  such  authority  exists  either  expressly  or  impliedly 


1  D*  Arcy  r.  Lyle,  fi  Bioney,  441 ;  Rich- 
ftrdson  v.  Futrell,  42  Mtiss.  525. 

*  Bocock  V.  Pavey,  8  Ohio  St  270; 
Warner  r.  Martin,  11  How.  209;  Loeb  v. 
Drakeford,  75  Ala.  414;  O'Connor  v. 
Arnold,  58  Ind.  208;  Smith  v.  Sub1ett,28 
Tex.  168;  Loomis  v.  Simpson,  13  la.  532; 
BiBsell  r.  Roden,  34  Mo.  63;  84  Am.  Dec. 
71;  Lyon  v.  Jerome,  26  Wend.  485;  87 
Am.  Dec.  271 ;  Locke's  Appeal,  72  Pa.  St. 
491 ;  13  Am.  Kep.  716 ;  Wright  r.  Boynton, 
37  N.  H.  9;  72  Am.  Dec  319;  Hill  v,  Mor- 
ris, 15  Mo.  App.  322;  McCIure  v.  Miss. 
Valley  Ins.  Co.,  4  Mo.  App.  148;  Sheehan 
v.  Gleeson,  46  Mo.  100. 


3  Lawson  Bights.  Bern,  ft  Pr..  {  26. 

<  Furnas  v.  Fiankman,  6  Neb.  429; 
VanSchoich  v.  Niagara  Ins.  Oo.,  68  N.  Y. 
484;  Gray  r.  Murray,  3  Johns  Gh.  167. 

ft  Dorchester  Bk.  V.  New  England  Bk., 
1  Gush.  177. 

•  Lawson  Usages  &  Onstoms,  §  145. 

T  Bodine  r.  Exchange  Fire  Ins.  Go., 
61N.  Y.  117;10  Am.  Rep.  666;  Grady  v. 
Am.  Gent.  Ins.  Go.,  60  Mo.  116;  Gom.  Bk. 
V.  Norton,  1  Hill.  501;  Eldridge  v. 
Holway,  18  111.  445;  WUllams  v.  Woods, 
16  Md.  220. 

»  85  Ark.  196;  87  Am.  Rep.  32. 
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and  is  duly  exercised,  privity  of  contract  arises  between 
the  principal  and  the  substitute  and  the  latter  becomes  as 
responsible  to  the  former  for  the  due  discharge  of  the  duties 
which  the  employment  casts  on  him  as  if  he  had  been  ap- 
pointed by  the  principal  himself.^  The  agent  is  liable  for 
negligence  in  appointing  the  subagent  but  not  for  his 
negligent  acts.'  But  where  there  is  no  such  express  or 
implied  authority,  and  the  agent  employs  a  subagent  for 
his  own  convenience  no  privity  of  contract  arises  between 
the  principal  and  the  subagent.  On  default  of  the  agent 
the  principal  cannot  intervene  as  an  undisclosed  principal 
to  the  contract  between  agent  and  subagent.  Nor  can  he 
follow  his  property  into  the  hands  of  the  subagent  as  being 
his  employer.  And  the  agent  will  be  liable  to  the  principal 
for  the  subagent' s  negligence.^ 

(B)  Rights  and  Liabilities  of  the  Parties  Where  Principal 

Named. 

§  184.  Principal  Bound,  Agent  Not. —  Where  an  agent 
acting  within  his  authority  makes  a  contract  in  the  name  of 
his  principal,  the  latter  is  bound,  and  the  agent  incurs  no 
personal  liability  whatever.*  And  so  where  one  contracts 
with  or  sells  goods  to  the  agent  of  a  known  principal,  the 
principal  and  not  the  agent  is  liable  on  the  contract,  and 
for  the  price.^  But  this  rule  does  not  apply  where  it  is 
clear  that  the  other  party  contracted  upon  the  credit  of  the 
agent  alone,  and  the  principal  was  not  either  expressly  or 
impliedly  named  as  the  person  to  be  responsible.*      ^^  In 


1  De  BasBOhe  r.  Alt,  8  Gh.  Diy.  810. 

2  Warren  Bk.i;.  Snffolk  Bk.,  10  Cash. 
586 ;  Tleman  o.  Oommerdal  Bk.,  7  How. 
648;  40  Am.  Dec  83;  Bath  v.  Caton,  87 
Mich.  199.  Bat  see  Barnard  v.  Coffin, 
141  Mass.  87;  55  Am.  Rep.  443;  Morgan  v. 
Tener,  83  Pa.  St.  305. 

3  Barnard  v.  Coffin,  141  Mass.  37 ;  55 
Am.  Rep.  443. 

*  Oelrichs  v.  Ford,  28  How.  49;  Whit- 
ney V.  Wyman,  101  U.  S.  392 ;  Michael  v. 
Jones,  S4  Mo.  578;  Seery  r.  Socks,  29  111. 
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818;  Frazier  v.  Hendren,  80  Ya.  266; 
Simons  V.  Heard,  23  Pick.  120;  34  Am. 
Dec  41;  Hall  v.  Hantoon,  17  Vt  244;  44 
Am.  Dec  382 ;  Davis  v.  Bnmett,  4  Jones, 
71;  67  Am.  Dec  268;  Rathbon  r.  Bad- 
long,  16  Johns.  1. 

*  Meeker  v.  Olaghorn,  44  N.  Y.  349; 
Ferris  v.  Kilmer,  48  N.  Y.  302. 

« Ferris  v.  KUmer,  48  N.  Y.  318; 
Meeker  v.  Gleghorn,  44  K.  Y.  349;  Batler 
V.  Evening  Mall  Assn.,  61  N.  Y.  634. 
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the  common  case  of  an  upholsterer  employed  to  furnish  a 
house,  dealing  himself  in  only  one  branch  of  business,  he 
applies  to  other  persons  to  furnish  those  articles  in  which 
he  does  not  deal.  These  persons  know  the  house  is  mine. 
That  is  expressly  stated  to  him.  But  it  does  not  follow 
that  I9  though  the  person  to  have  the  enjoyment  of  the  ar- 
ticles furnished,  am  responsible.  Suppose  another  case. 
A  person  instructs  an  attorney  to  bring  an  action,  who 
employs  his  own  stationer  [to  supply  him  with  paper]  gen- 
erally employed  by  him.  The  client  has  nothing  to  do  with 
the  stationer,  if  the  attorney  becomes  insolvent.  The  client 
pays  the  attorney.  The  stationer,  therefore,  has  no  remedy 
against  the  client."  ^ 

Where  the  principal  is  named  as  the  contracting  party, 
the  only  questions  which  arise  are  as  to  (a)  the  nature  and 
extent  of  the  agent's  authority,  (b)  the  form  of  the  con- 
tract, (c)  the  rights  of  the  parties  where  the  agent  con- 
tracts beyond  his  authority. 

(a)  Nature  and  Extent  of  Agent^s  Authority. 

§  185.  General  and  Special  Agency  Distinguished.  — 
An  agency  is  either  general  or  special.  A  general  agent  is 
one  who  is  authorized  to  transact  all  the  business  of  his 
principal  or  all  his  business  of  a  particular  kind:  a  special 
agent  is  one  who  is  authorized  to  act  only  in  a  particular 
transaction.^  The  only  difference  which  arises  out  of  this 
distinction  is  that  all  the  restrictions  upon  the  authority  of 
the  special  agent  take  effect  and  the  principal  is  not  bound 
by  his  unauthorized  acts,  while  in  the  case  of  a  general 
agent  all  acts  embraced  in  the  delegation  are  valid  as  to 
third  parties  though  directly  opposed  to  the  private  instruc- 
tions of  the  principal.^  But  what  is  a  special  authority  as 
between  principal   and  agent  may  have    the  effect  of  a 

!  liord  Breklne  In  Bx  parte  Hartop,  ^  8  Farmers  Bk.  v.  Batchers  6k.,  16  N. 
12  Vesey.  852.  T.  148;  69  Am.  Deo.  178. 

'   *  I/dwson  Rights,  Bern.  A  Pr.,  §§  1, 66. 
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general  authority  as  to  third  persons,  the  rule  being  that 
while  the  principal  is  not  bound  by  the  act  of  a  special 
agent  beyond  his  authority,  —  third  persons  in  dealing  with 
such  an  agent,  being  bound  to  ascertain  the  limits  of  his 
authority  —  yet,  where  he  has  held  out  the  agent  as  having 
a  larger  authority  than  he  really  possesses,  he  will  be 
estopped  from  setting  up  the  actual  terms  of  his  authority.^ 
Therefore  as  to  third  persons  the  authority  of  the  agent 
need  not  be  express,  but  it  may  be  implied  from  the  per- 
formance with  the  knowledge  of  the  principal  of  acts  of  a 
similar  character.' 

So  the  power  to  employ  all  the  usual  and  necessary  means 
to  execute  the  authority  with  effect  is  an  incident  of  every 
contract  of  agency,^  and  the  authority  may  be  enlarged  or 
restricted  by  the  custom  of  the  country  or  the  usage  of  the 
trade  or  business  in  which  he  acts.*  And  under  extraordi- 
nary circumstances  he  may  assume  extraordinary  powers.* 

And  certain  powers  are  recognized  by  the  courts  to  be 
vested  in  certain  classes  of  agents,  as  for  example: 

§  186.  Aactioneers.  —  An  auctioneer  is  an  agent  to  sell 
goods  at  a  public  auction.^  He  is  primarily  agent  for 
the  seller,  but,  upon  the  goods  being  knocked  down,  he 
becomes  also  the  agent  of  the  buyer ,^  and  he  is  so  for  the 

1  Gelding  V.  Merchant,  48  Ala.  705;  *  Story  v,  Stewart,  9  Helsk.  1S7;  Mc- 

Cocke  v.  Campbell,  IS  Ala.  286;  Kelly  v.  Alpln  t?.  Oassldy,  17  Tex.  449;  Merrick 

Fall  Brook  Coal  Co.,  4  Han,  261;  Cos-  v.   Wagner,  44  ni.  266;  Ahem  v  Good- 

jgrove  V.   Ogden,  49  N.   Y.  256;  10  Am.  speed,  72  N.  Y.  108;  Barns  v.  Olty  of 

Bep.  861;  Morton  v.  Scnll,  28  Ark.  289;  Hannibal,  71  Mo.  449;  Williams  v,  Getty. 

Orazan  v.  Smith,  41  Ind.  283;  Nelson  v.  31  Pa.  St.  461;  72  Am.  Dec.  757;  Huntley 

Cowing,  6  Hill,  886;  Hanterv.  Jameson,  o.  Mathias,  90  N.  O.  101;  47  Am.  Bep. 

6  Ired.  263;  Qallnp  r.  Ledner,  1  Hun,  517;  Bentley  v.  Doggett,  51  Wis.  224;  87 

282;  Kerslake  v.  Schoonmaker,  1  Han,  Am.  Rep.  827. 

486;  St.  Louis,  etc,  B.  Go.  r.  Parker,  *  La wson  Usages  and  Customs,  §  148, 

59  111.  39;  Nixon  v.  Brown,  57  N.  H.  84;  et  uq. 

Merchant's  Bank  v.  Central  Bank,  1  Ga.  ^  Foster  o.  Smith,  2  Cold.  474;  88  Am. 

418;  44  Am.  Dec.  665;  Towle  v.  Leavltt,  Dec  604. 

23  N.  H.  860;  55  Am.  Dec  195;  Lister  v.  •  Lawson  Rights,  Rem.  &  Pr.,  §  212. 

Allen,  81  Md.  548;  100  Am.  Dec  78.  ^  Smith  v.  Jones,  7  Leigh,  165;  80  Am. 

s  Frieldlander  V.  Cornell,  45  Tex.  585;  r.  Dec.  498;  Pike  v.  Balch,  88  Me.  812;  61 

Edwards  v.  Thomas,  66  Mo.  468;  Hooe  Am.  Dec  248;  Johnson  v.  Buck,  85  N.  J. 

V.  Oxley,  1  Wash.  17;  1  Am.  Dec  425.  (L.)   338;  10  Am.    Bep.  248;    Pogh   v. 
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purpose  of  the  signatures  of  both  parties  within  the  fourth 
and  seventeenth  sections  of  the  Statute  of  Frauds.  Ho  has 
not  merely  an  authority  to  sell,  but  actual  possession  of  the 
goods,  and  a  lien  upon  them  for  his  charges.  He  may  sue 
the  purchaser  in  his  own  name,'  and  may  receive  payment 
for  them.^  But  he  has  no  authority  to  purchase  himself,' 
nor  to  give  a  warranty,*  nor  to  sell  on  credit,*  nor  to  nego- 
tiate with  the  purchaser  after  the  sale  is  made.* 

§  187.  Factors.  —  A  factor  is  an  agent  to  whom  goods 
are  consigned  for  the  purpose  of  sale,  and  he  has  posses- 
sion of  the  goods,  authority  to  sell  them  in  his  o^vn  name, 
and  a  general  discretion  as  to  their  sale.^  He  may  sell  on 
the  usual  terms  of  credit,  may  receive  the  price,  and  give  a 
good  discharge  to  the  buyer.^ 

§  188.  Brokers.  —  A  broker  is  an  agent  employed  to 
make  bargains  and  contracts  between  other  persons  in  mat- 
ters of  trade  and  commerce.®  Not  having  the  possession 
of  the  goods  he  has  not  the  wide  authority  of  a  factor.'® 

§  189.  Del  Credere  Agents.  —  A  del  credere  agent  is  an 
agent  for  the  purpose  of  sale^  and  in  addition  to  this  gives 
an  undertaking  to  his  employer  that  the  parties  with  whom 
he  is  brought  into  contractual  relations  will  perform  the 
engagements  into  which  they  enter.  He  does  not  guaran- 
tee the  solvency  of  these  parties  or  promise  to  answer  for 
their  default;    his  undertaking  does  not  fall   within  the 


Chesseldine,  11  OUio,  109;  87  Am.  Deo. 
4U;  Walker  v.  Herring,  21  Oratt.  678;  8 
Am.  Rep.  616 ;  Doty  v.  WUder.  15  Dl.  410; 
eo  Am.  Dec  756;  Craig  v.  Godfrey,  1  Ca]. 
415;  64  Am.  Deo.  299;  Morton  v.  Dean, 
18  Mete.  385. 

1  Seller  v.  Block,  19  Ark.  666 ;  Thomp- 
son V.  Kelly,  101  Maas.  291 ;  3  Am.  Bep. 
857. 

t  Tonrt  V.  Hopkins,  24  UL  826. 

8  Story  on  Agency,  S  27;  Brock  v. 
llice,27Qntt.812. 


«  The  Monte  Allegro,  9  Wheat  646; 
Blood  V.  French,  9  Gray,  197. 

•  Story  on  Agency,  S  107. 

•  Pinckney  v,  Hagadom,  1  Dner,  89; 
Boinest  v.  Leignez,  2  Rich.  464. 

7  Lawson  Rights.  Rem.  Si  Pr.,  $  227. 

•  Id, 

»  Evans  on   Agency,  (4;    Story  on 
Agency,  §  28. 

10  Lawson  Rights,  Rem.  A  Pr.,  5  224. 
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statute  of  frauds,  but  is  rather  a  promise  of  indemnity  to 
his  employer  against  his  own  inadvertence  or  ill-fortune  in 
making  contracts  for  him  with  persons  who  cannot  or  will 
not  perform  them.^ 

§  190.  Foreisrn  Principal.  —  In  England  in  the  case  of 
an  agent  of  a  foreign  principal  the  rule  was  that  the  credit 
was  presumed  to  be  given  to  the  agent  even  where  the 
principal  was  known.^  The  American  courts  after  some 
hesitancy  refused  to  apply  this  principle  where  the  principal 
was  simply  a  ^<  foreigner"  in  the  sense  of  residing  in 
another  state  of  the  Union.^  And  the  well-established 
doctrine  at  the  present  day  both  in  England  ^  and  America 
is  that  the  agent  of  a  foreign  principal  is  not,  as  matter  of 
law,  personally  liable,  but  it  is  a  question  of  fact  for  the 
jury,  to  be  decided  on  the  terms  of  the  contract  and  the 
surrounding  circumstances.^  In  Bray  v.  KetieU^  a  con- 
tract was  entered  into  in  New  York  for  the  sale  of  stone  by 
the  agent  of  A.  F.,  who  lived  in  New  Brunswick,  and  was 
signed  **  A.  F."  by  K.,  *«  agent,"  and  it  was  held  that  K. 
was  not  bound.  **  The  question  is,"  said  Bigelow,  C.  J., 
<<  to  whom  credit  was  in  fact  given.  When  goods  are  sold, 
it  is  certainly  reasonable  to  suppose  that  the  vendor  trusted 
to  the  credit  of  a  person  residing  in  the  same  country  with 
himself,  subject  to  laws  with  which  he  is  familiar  and  to 
process  for  the  immediate  enforcement  of  debt,  rather  than 
to  a  principal  residing  abroad,  under  a  different  system  of 
laws  and  beyond  the  jurisdiction  of  the  domestic  forum. 


1  See  note  to  68  Am.  Deo.  171. 

t  Thompson  v.  Davenport,  9  Bam.  & 
G.  78;  Story  on  Agency,  %  288;  New  Oas- 
tle  Mfg.  Co.  V,  Bed  River  R.  R.  Co.,  1 
Rob.  (La.)  145;  36  Am.  Dec.  (i86;  Mc- 
Kenzie  v,  Nivlas,  22  Me.  138;  88  Am. 
Dec  291;  except  where  the  contract 
provided  that  the  agent  should  not  be 
bound;  Ogleby  «.  Tglesias,  1  El.  B.  AE. 
980;  Federson  v.  Lotinga,  28  L.  T.  Rep. 
267. 
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*  Taintor  tr.  Prendergast,  8  Hill,  72; 
38  Am.  Dec.  618;  Rlrkpatrlck  o.  Stalner, 
22  Wend.  2M;  Vawter  o.  Baker,  23  Ind. 
68. 

4  Green  v.  Kopke,  18  Conn.  B.  519; 
Armstrong  v.  Stokes,  L.  R.  7  Q.  B.  608; 
Mahoney  v.  Keknle,  U  Conn.  B.  390. 

» Oelricks  v.  Ford,  23  How.  49; 
Rogers  v.  March,  88  Me.  106;  Goldsmitk 
V.  Manhelm,  109  Mass.  187. 

•  1  Allen,  80. 
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But  even  in  such  a  case  the  fact  that  the  principal  is 
resident  in  a  foreign  country,  is  only  one  circumstance 
entering  into  the  question  of  credit  and  is  liable  to  be  con- 
trolled by  other  facts.  So  in  the  case  of  a  written  con- 
tract: it  depends  on  the  intention  of  the  parties.  But  this 
as  in  all  other  cases  of  written  instruments,  must  be  deter- 
mined mainly  by  the  terms  of  the  contract.  There  may  be 
cases  where  the  language  of  the  contract  is  ambiguous,  and 
it  is  doubtful  to  whom  the  parties  intended  to  give  credit, 
in  which  the  circumstance  that  the  principal  is  resident 
abroad  may  be  taken  into  consideration  in  determining  the 
question  of  the  liability  of  the  agent." 

§11^1.  Irresponsible     or     Xon-Existent    Principal. — 

Where  be  acts  for  an  irresponsible  principal  —  a  principal 
against  whom  the  creditor  cannot  proceed  personally  —  the 
agent  will  be  liable  even  though  he  contract  as  agent  for  a 
known  and  described  principal.^  Thus  where  the  defend- 
ant signed  a  note  ''  as  guardian  of  B,"  the  court  said,  <«  As 
an  administrator  cannot  by  his  promise  bind  the  estate  of 
the  intestate,  so  neither  can  the  guardian  by  his  contract 
bind  the  person  or  estate  of  his  ward.  Unless,  therefore, 
the  defendant  is  liable  to  pay  this  note,  the  plaintiff  has  no 
remedy."'  And  the  rule  is  the  same  in  the  case  of  a  non- 
existent principal. 

§  192.  Agent  Cannot  Sue.  —  An  agent  contracting  as 
such,  for  a  named  principal,  cannot  sue  upon  a  contract  so 
made.'  The  party  with  whom  he  contracted  has  presuma- 
bly looked  to  the  named  principal,  and  cannot,  unless  he  so 
choose,  be  made  liable  to  one  with  whom  he  dealt  merely 

1  Thacher    v,  Dinsmore,     6     Mass.  Allen.  842;  Sharp  v.  Jones,  18  Ind.  814; 

299;  4  Am.  Dec  61;  Blakely  o.  Benecke,  Gann  v,  Cantlne,  10  Johns.  387;  Doe  r. 

89  Mo.  193.  Thompson,  22  K.   H.  217;   Qarland  v 

*  Forster  v.  Fuller,  6  Mass.  89;  4  Am.  Reynolds,  20  Me.  45;  Gilmore   v.  Pope, 

Dec  87.  5  Mass.  481;  Thompson  v.  Fargo,  8S  N. 

t  Taintor  v.  Prendergast,  8  Hill.  78;  T.  475;  Bayley  v.  Onondago  Ins.  Oc, 

88  Am.  Dec  618;  Kert  v.  Bomsteln,  IS  6  Hill,  476;  41  Am.  Dec  759. 
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as  a  means  of  couimunication.  But  the  agent  may  sue 
where  he  has  made  the  contract  in  his  own  name  for  an  un- 
disclosed principal,^  or  where  he  has  a  special  interest  in  the 
contract  as  a  factor  or  an  auctioneer.^ 

The  right  of  the  agent  to  sue  is  subordinate  to  and  con- 
trollable by  the  principal.  Where  the  principal  as  well  as 
the  agent  has  a  right  to  sue  upon  a  contract  made  by  the 
latter  he  may  generally  supersede  the  right  of  the  agent  to 
sue  by  suing  in  his  own  name.^ 

(b)  Foifii  of  the  Contract. 

§  193.  Authority  must  be  Executed  in  Xame  of  Prin- 
cipal. —  The  common  law  rule  was  that  to  bind  the  prin- 
<;ipal  the  agent  must  execute  his  authority  in  the  name  of 
the  principal  and  not  in  his  own.*  This  rule  though  still 
applied  with  most  of  its  strictness  to  instruments  under 
seal,*^  has  as  to  other  kinds  of  writings  been  much  relaxed, 
and  it  may  be  laid  down  that  if  the  name  of  the  principal 
appear  in  such  an  instrument  and  the  intention  on  the 
whole  is  to  bind  him,  he  will  be  bound  though  the  agent 
sign  only  his  own  name;'  especially  is  this  the  case  as  to 
commercial  contracts,  negotiable  paper  and  the  like,  the 
modern  rule  as  to  these  being  that  if  from  the  whole  in- 
strument it  can  be  collected  that  the  intention  was  to  bind 


1  Lad  wig  V.  Gillespie,  105  K.  Y.  663; 
Keownv.  Vogel,  25  Mo.  App.  85;  Sharp 
V.  Jones,  18  Ind.  814;  81  Am.  Dec.  359; 
Beebev.  Robert,  12  Wend.  413;  27  Am. 
Dec.  133. 

s  Lawaon  Rights,  Rem.  &  Pr.,  §  124. 

«  Story  on  Agency,  §  408;  Sadler  v. 
Leigh,  4  Camp.  194;  Talntorr.  Prendcr- 
gast,  3  Hin,  72;  38  Am.  Dec.  618;  GIrard 
V.  Taggart,6  Serg.  &  R.  27;  9  Am.  Dec. 
827;  Sargent  v.  Morris,  3  Barn  &  Aid. 
277;  Morris  v,  Clcasby,  1  Maule  &  8. 
676;  Oopptn  V.  Walker,  7  Taunt.  237; 
Walter  v.  Rosa,  2  Wash.  CO,  283; 
Habbert  v.  Borden,  6  Whart.  79. 

*  Stackpole  v.   Arnold,  11   Mass.  27; 
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6  Am.  Dec.  150;  Abbey  v.  Chase,  6  Cash. 
64. 

^  Lawson  Rights,  Rem.  ft  Pr.,  §  100. 

«  New  England  Ins.  Co.  v.  De  Woif , 
8  Pick.  56;  Robertson  v.  Pope,  I  Rich. 
501;  44  Am.  Dec.  267;  Farmers  Bank  v. 
City  Bank,  1  Doug.  (Mich.)  45h;  An- 
drews r.  Estes,  11  Me.  267,  26  Am.  Dec 
521;  Townsend  v,  llabbard,  4  llill,  S.')!; 
Pinckney  v.  Hagadorn,  1  Duer,  89,  U 
"N.  Y.  590;  Evans  v.  Wells,  22  Wend 
:m;  Northwestern  Distilling  Co.  v. 
Brant,  69  111.  658;  18  Am.  Rep.  631; 
Douglases  V.  Branch  Bank  of  Mobile,  19 
x\ia.  6u9;  Sayre  v  Nichols,  7  Cal.,  585; 
68  Am.  Dec.  280;  Webb  v.  Barke,  6  B. 
Blon.  51. 
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the  principal,  this  construction  will  be  adopted  though  the 
agent  may  not  have  used  apt  words  to  do  so.^ 

Merely  signing  a  contract  as  '*  agent "  will  not  prevent  it 
from  beinga  personal  contract  of  the  agent , the  word  * '  agent  * ' 
in  such  a  case  being  regarded  as  mere  descriptio  personce,^ 

§  194.  Agent    May    Bind    Himself    Personally.  —  An 

agent,  known  as  such,  may  if  he  pleases,  bind  himself  per- 
sonally.* •*  A  person  who  is  acting  for  another,*  and  known 
by  him  with  whom  he  deals  to  be  so  acting,  may  and  will 
be  personally  liable  if  he  contracts  as  a  principal,  and  that 
whether  he  contracts  by  word  of  mouth  or  in  writing.  The 
difference  is  that  if  the  contract  is  by  word  of  mouth  it  is 
not  possible  to  say  from  the  agent  using  the  words  *«  I  " 
and  **me"  that  he  meant  to  bind  himself  personally; 
whereas,  if  the  contract  is  in  writing,  signed  in  his  own 
name,  and  speaking  of  himself  as  contracting,  the  natural 
meaning  of  the  words  is,  that  he  binds  himself  personally, 
and  accordingly  he  is  taken  to  do  so.  It  is  well  settled  that 
an  agent  is  responsible  though  known  by  the  other  party  to 
be  an  agent,  if  by  the  terms  of  the  contract  he  makes  him- 
self the  contracting  party." 

§  195.  Liability  of  Agent  Who  Contracts  Without 
Authority. —  Although  there  are  decisions  which  hold  an 


1  Meohanica'  Bank  v.  Bank  of  Oolnm- 
bla,  5  Wheat.  826;  Pentz  v.  Stanton,  10 
Wend.  271;  25  Am.  Dec.  556;  Stanton  v. 
Camp,  4  Barb.  274;  Rice  v.  Gove,  22 
Pick.  158;  88  Am.  Dec.  724;  King  o. 
Handy,  2  III.  App.  212;  Harkins  v. 
Edwards,  1  Iowa,  429;  Means  v,  Sworm- 
stedt,  82  Ind.  87;  2  Am.  Rep.  880;  Bab- 
eock  V,  Beman,  11  N.  Y.  300;  Key  r. 
Pamham,  6  Har.  A  J.  418;  Lacy  v. 
Dnbaqae  Co.,  48  Iowa,  510;  Mott  v. 
Hicks,  1  Cow.  518;  13  Am.  Deo.  550; 
Merchants'  Bank  v.  Hayes,  7  Hun,  530; 
Roberts  r.  Batton,  14  Vt  195;  Mann  v. 
Ohandler,  9  Mass.  835;  Andrews  v. 
Eetes,  11  Me.  267;  26  Am.  Dec.  521; 
Dayis  V.   Henderson,  25  Miss.  549;  69 


Am.  Dec  229;  Halle  v.  Pelrce,  82  Md. 
827;  8  Am.  Rep.  189. 

>  Pentz  V.  Stanton,  10  Wend.  271 ;  25 
Am.  Dec.  556;  Davis  v.  England,  141 
Mass.  587;  Collins  v.  Buckeye  Ins.  Co., 
17  Ohio  St.  215;  98  Am.  Dec.  612;  Blck- 
ford  V.  Bank,  42  111.  238 ;  89  Am.  Dec. 
i86;  Rand  v.  Hale,  3  W.  Va.  495;  100 
Am.  Dec.  761;  Williams  v.  Robbins,  I9 
Gray.  77;  77  Am.  Dec.  396. 

3  Slmonds  v.  Heard,  28  Pick.  125 ;  34 
Am.  Dec.  41 ;  Southard  v.  Stutevant,  109 
Mass.  890;  Collins  v.  Butts,  10  Wend. 
899;  Chandler  v.  Coe,  54  N.  H.  561 ;  Fish- 
er V.  Hagerty,  36  III.  128. 

*  Williamson  r.  Barton,  81 L.  J.  (Ex.) 
(N.  B.)  174. 
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agent  personally  liable  on  a  contract  which  he  makes  in  the 
name  of  another  without  his  authority,^  they  are  clearly 
wrong,  for  it  is  not  the  business  of  courts  to  make  con- 
tracts for  parties  which  neither  of  them  intended  to  make 
or  would  have  consented  to  make.^  The  agent's  liability, 
in  such  a  case,  is  either  upon  an  implied  warranty  of  au- 
thority on  his  part  when  he  acts  in  good  faith,  or  upon  the 
ground  of  fraud  when  he  intentionally  misrepresents  hii^ 
authority.^  The  party  contracted  with  has  the  right  on 
learning  the  facts  to  repudiate  the  contract  and  to  hold  the 
assumed  agent  immediately  responsible  for  damages,  with- 
out waiting  for  the  time  when  an  action  would  lie  on  the 
contract  itself,  and  the  damages  are  to  be  measured  not  by 
the  contract  but  by  the  injury  resulting  from  the  agent's 
want  of  power.* 

But  it  would  be  stating  the  rule  rather  too  broadly  to  say 
that  the  agent  is  liable  on  this  warranty  of  authority,  even 
where  he  bona  fide  believes  that  he  had  the  authority,  though 
this  would  seem  to  be  the  doctrine  of  the  leading  English 
case.^  If  he  enters  into  the  contract  as  the  agent  of  an- 
other and  does  so  honestly,  at  the  same  time  fully  disclosing 
all  the  facts  touching  his  authority,  so  that  the  persoii  cob- 
tracting  is  fully  informed  of  the  authority  possessed  or 
claimed  by  him,  he  does  not  become  personally  liable  i!t  it 
turns  out  that  he  really  had  no  authority.  But  if  he  care- 
lessly assumes  to  act  without  being  authorized,  or  conceals 
the  true  state  of  his  authority  so  that  the  party  contracting 
is  induced  to  rely  on  the  assumption  of  the  authority,  he 
will  be  liable.'     For  example  A  says  to  B:   •*  This  is  my 


1  Weaver  v.  6oTe,44N.  H.  106;  Mitch- 
ell V.  Hasen,  4  Coiuu  493 ;  10  Am.  Dec  109 ; 
Hampton  v.  Speckenagle,  9  8.  A  R.  212; 
11  Am.  Dec  705;  Glllasple  r.  Wesson,  7 
Port.  454;  81  Am.  Dec  715;  Collins  r. 
Allen,  12  Wend.  856;  27  Am.  Doc  180. 

2  See  White  v.  Madison,  28  N.  Y.  117. 
8  White  r.  Madison,  28  N.  Y.  117; 

Harper  v.  LitUe,  2  Greenl.  14 ;  11  Am. 
Dec.  25 ;  Simpson  v.  Garland,  70  Me.  206 ; 
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Danoan  t?.  Ntles,  32  IlL  582;  83  Am.  Dec 
293;  Sheffield  «.  Ladae,  16  Minn.  888;  10 
Am.  Bep.  145;  Collen  v,  Wrighi,  8  EL  A 
Bl.  647;  Jefts  v.  York,  4  Cash.  871;  50 
Am.  Dec  791 ;  Lander  v.  Oastro,  48  OaL 
497. 

«  White   «.  Madison,  96  K.  Y.   117  ( 
Bird  V.  Daggett,  97  Mass.  494. 

•  Oollen  V,  Wright,  8  Rl.  ft  Bl. 

•  Newman  v.  Sylyester,  42  Ind.  10f( 
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^authority  from  C  to  act  for  him  ;  you  can  take  it  for  what 
it  is  worth,"  and  B  thinks  it  sufficient,  and  there  is  no  con- 
cealment on  A's  party  here  the  latter  cannot  be  held  on  any 
implied  warranty  of  authority.^  And  for  the  same  reason 
when  the  agent's  authority  has  been  revoked  by  the  death 
of  the  principal  unknown  to  both  parties,  the  agent  is  not 
liable.^ 

But  of  course  where  the  professed  agent  knew  that  he  had 
not  the  authority  he  assumed  to  possess,  he  may  be  sued  by 
the  injured  party  for  the  damage  suffered  by  him  from  the 
fraud,  t.  e.,  the  making  of  a  representation  false  to  his 
knowledge.^ 

To  render  the  agent  liable  it  is  essential  that  the  unau« 
thorized  contract  was  one  which  would  have  bound  the 
principal  had  the  authority  existed.^  Thus  in  Dung  v. 
Parker y^  A,  falsely  representing  himself  as  authorized  to 
do  so  by  B,  made  a  parol  contract  for  the  lease  of  B's 
store  to  C,  for  the  term  of  two  years.  C  thereupon 
incurred  expense  in  procuring  fixtures  for  the  store,  but 
the  contract  was  not  binding  on  B,  even  if  A  had  been 
authorized.  It  was  held  that  no  action  lay  against  A  for 
the  damage.  And  where  the  principal  is  liable  notwith- 
standing the  agent^s  want  of  authority,  no  action  will  lie 
against  the  agent.*  In  Bird  v.  Daggeii^  an  agent  of  a 
corporation  was  authorized  to  sign  ^^  all  notes  and  business 
paper  of  the  corporation."  He  gave  accommodation  notes 
for  other  purposes  in  the  corporation's  name,  which  passed 
into  the  hands  of  a  bona  fide  holder  for  value.  It  was  held 
that  notwithstanding  his  want  of  authority,  the  corporation 
was  liable  on  the  notes  and  the  agent  could  not  be  sued. 
*'  The  plaintiff,"  said  the  court,  "  as  a  bona  fide  holder  for 

TUler  V.  Spradley,  89  6a.  35;  BfoOubbin  s  Polhill  v.  Walter,  f  B.  ft  Ad.  114. 

V.  Gxabam,  4  Kan.   897;  Oarrlger  v.  «  Baltzen  v.  Nloolay,  63  K.   Y.  467; 

Whlttmgton,  28  Mo.  811 ;  73  Am.  Deo.  812;  Bosza  v.  Bowe,  80  lU.  198;  88  Am.  Dec. 

Ogden  V,  Baymond,  22  Conn.  879 ;  58  Am.  184. 
Dee.4S9.  frfe2N.T.48i4. 

1  See  Wharton  on  Agency,  %  580.  •  Landan  o.  Proctor,  89  Vt.  7a 

f  Smout  Vi  lUberry,  10  M.  A  W.  1.  '  97  Mass.  494. 
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valueof  notes  taken  before  maturity,  can  recover  against  thet^ 
corporation,  notwithstanding  any  want  of  authority  of  the 
agent  to  execute  these  particular  notes  for  the  purposes  for 
which  they  were  given.  For  the  defendant  was  expressly 
authorized  to  sign  all  notes  and  business  paper  of  the  com- 
pany. The  plaintiff  therefore  in  valid  notes  against  the 
corporation  has  all  that  he  expected  to  obtain  and  all  that 
the  defendant  undertook  to  give.  What  injury  then  has  he 
sustained?  The  notes  cannot  be  at  once  binding  upon  the 
corporation  and  the  agent.  The  representation  of  the 
agent's  authority  to  give  them  for  the  company  whether 
made  expressly  or  merely  implied,  from  the  mode  of 
signature,  was  consequently  immaterial.  The  tort  of  an 
agent  who  has  falsely  assumed  authority  which  he  did  not 
have,  is  a  proper  subject  for  special  action,  in  which 
damages  will  be  recovered  according  to  the  injury  sus- 
tained.^ Tbe  measure  of  damages  is  not  necessarily  the 
precise  amount  of  the  notes.  Where  as  in  the  present  case 
the  plaintiff  has  suffered  nothing,  he  can  recover  nothing." 
So  if  the  agent's  unauthorized  act  is  ratified  by  the  principal » 
he  cannot  be  personally  held.^ 

(C)  Rights  and  Liabilities  of  Parties  where  Principal  not 

Named. 

§  196.  Lfiability  where  Principal  Unnamed  but  Agency 
Disclosed.  —  Where  an  agent  contracts  as  agent  but  does 
not  disclose  the  name  of  his  principal,  the  rights  and 
liabilities  of  agent  and  principal  as  regards  the  other  party 
to  the  contract  depend  on  the  construction  of  its  terms. 
It  may  be  stated  generally  that  a  person  who  describes 
himself  as  an  agent  in  the  contract  and  signs  himself  as 
such,  protects  himself  from  personal  liability  even  though 
the  name  of  his  principal  is  not  given. ^    But  as  the  word 

1  Ballon  V.  Talbot,  16  Idass.  461;  8  <  Sheffield  v.  Ladae,  16  Minn.  388;  10 

Am.  Dec.  146.  Am.  Rep.  145. 

s  Fleet  V.   Marton,  L.  B.  7  Q.  B.  196 
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** agent"  attached  to  a  signature  is  regarded  as  merely 
descriptio  personce^  it  is  better  that  the  agent  should  (if 
he  desires  to  avoid  a  personal  responsibility )  disclose  the 
name  of  his  principal  and  declare  that  he  is  acting  for 
him.' 

§  197.  Liability  Where  Agency  Undisclosed.  —  If  the 
agent  acts  on  behalf  of  a  principal  whose  existence  he  does 
not  disclose,  the  other  contracting  party  may  hold  and 
look  to  the  agent  personally  and  is  entitled  on  discovering 
who  the  principal  is  to  elect  whether  he  will  treat  principal 
or  agent  as  the  party  with  whom  he  dealt.  If  A  enters  into 
a  contract  with  B  he  is  entitled  at  all  events  to  the  liability 
of  the  party  with  whom  he  supposes  himself  to  be  contract- 
ing. If  he  subsequently  discovers  that  B  is  in  fact  the 
representative  of  C  he  is  entitled  to  choose  whether  he  will 
accept  the  actual  state  of  things,  and  sue  C  as  principal,  or 
whether  he  will  adhere  to  the  supposed  state  of  things  upon 
which  he  entered  into  the  contract,  and  continue  to  treat  B 
as  the  principal  party  to  it.^  But  nothing  must  have  oc- 
curred in  the  meantime  to  alter  the  relations  of  the  parties, 
and  the  creditor  must  not  have  been  guilty  of  laches.^ 

And  this  right  of  the  other  contracting  party  to  avail 
himself  of  this  alternative  liability  cannot  be  exercised  (a) 
where  the  agreement  is  in  such  terms  that  the  idea  of  agency 
is  incompatible  with  the  construction  of  the  contract  ;^  (b) 


1  Wililams  V.  Bobbins,  16  Gray,  77; 
77  Am.  Dec.  396;  Do  Witt  v.  Walton,  9 
N.  Y.  671. 

S  Murphy  «.  Helmrioh,  66  Oal.  69; 
Wheeler  v.  Beed,  86  ni.  82;  Kean  r. 
Davis,  20  N.  J.  (L.)  426;  Texas  Land, 
etc.,  Co.  r.  Carroll,  63  Tex.  48. 

SMcClellan  v.  Parker,  27  Mo.  162; 
Malone  v.  Morton,  84  Mo.  436;  Bartlett 
r.  Baymond,  139  Mass.  279;  Merrill  v. 
Wilson,  6  Ind.  426;  Boyce  v,  Allen,  28 
Vt.  234;  Pierce  v,  Johnson,  34  Conn. 
274;  Deynier  v.  Bonsall,  79  Pa.  St.  296; 
Cobb  r.  Knapp,  71  N.  Y.  348;  Welch  r. 
Goodwin,  128  Mass.  71;  25  Am.  Bep. 


24;  Cottom  «.  Holliday,  69  111.  176; 
Baldwin  v.  Leonard,  89  Vt.  260;  94  Am. 
Deo.  324;  Nixon  v,  Downey,  49  la.  166; 
Wolfley  V.  Bislng,  8  Kan.  297;  Brent  r. 
Miller,  81  Ala.  807;  Elngsley  v.  Davis, 
104  Mass.  178;  Meeker  v.  Olaghom,  44 
N.  Y.  349 ;  Merrill  v.  Kenyon,  48  Conn. 
314;  40  Am.  Bep.  174. 

4  Bathborn  v.  Tncker,  15  Wend.  488; 
Hooper  v.  Bobinson,  97  U.  8.  528; 
Thomas  v.  Atkinson,  38  Ind.  248. 

<>  As  where  an  agent  In  making  a 
charier-party  described  himself  therein 
as  owner  of  the  ship  it  was  held  that 
he  coald  not  be  regarded  as  agent,  that 
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where  the  other  party  to  the  contract,  after  having  discov- 
ered the  existence  of  the  undisclosed  principal,  does  anything 
unequivocally  indicating  that  he  adopts  either  principal  or 
agent  as  the  party  liable  to  him  ;  ^  (c)  where  knowing  at 
the  time  of  a  sale  the  principal  and  that  the  buyer  is  a  mere 
agent,  he  gives  the  credit  to  the  agent.^  But  it  is  held  that 
the  other  party  must  have  actual  knowledge,  means  of 
ascertaining  the  fact  not  being  enough;^  nor  is  it  sufficient 
that  the  seller  knew  that  the  buyer  was  an  agent,  if  he  did 
not  know  who  the  principal  was.^ 

§  198.  Liability  for  Frauds  and  Torts. —  The  principal 
is  liable  for  the  frauds,  deceits  and  negligent  acts  of  his 
agent  in  the  course  of  his  employment,  whether  authorized 
by  him  or  not.*  A  man  is  equally  liable  for  the  negligence 
of  his  coachman  who  runs  over  a  foot  passenger  in  driving 
his  master's  carriage  from  the  house  to  the  stables,  and  for 
the  fraud  of  his  agent  who,  being  instructed  to  obtain  a 
purchaser  for  certain  goods,  obtains  one  by  false  statements 
as  to  the  quality  of  the  goods. ^  But  if  the  person  em- 
ployed act  beyond  the  scope  of  his  employment  he  no 
longer  represents  his  employer  to  bind  him  by  tort  or 
contract.^ 


his  principal  could  not  intervene,  nor 
could,  by  parity  of  reasoning,  be  sued. 
Humble  v.  Hunter,  12  Q.  B.  810. 

1  That  is  to  say,  he  can  elect  only 
once  which  one  he  will  hold.  Jones  v. 
iBtna  Ins.  Co.,  14  Conn.  601 ;  Kingsley 
V.  Davis,  104  ICass.  178;  Ooleman  v.  First 
Nat.  Bk.,  S3  N.  Y.  388;  Cobb  v,  Knapp,  71 
N.  Y.  348;  27  Am.  Bep.  51. 

2  Here  he  can  only  sue  the  agent. 
Paterson  v.  Gandasequi,  16  East,  82; 
Raymond  t.  Crown  Mills,  2  Mete.  824; 
Paige  V,  Stone,  10  Mete.  160. 

8  Raymond  v.  Crown  Mills,  2  Mete 
824;  Cobb  v,  Knapp,  71 N.  Y.  848;  27  Am. 
Bep.  61. 

*  Thompson  v,  Davenport,  9  B.  ft  C. 
78;  Irvine  v.  Watson,  6  Q.  B.  Div.  107. 

ft  Lobdell  V.  Baker,  I  Mete.  193;  86 
Am.  Dec.  868;  Durst  v.  Burton,  47  N.  Y. 
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167;  7  Am.  Bep.  428;  Mundorff  v.  Wlok. 
ersham,  68  Pa.  St.  87;  8  Am.  Rep.  681; 
Wolfe  V.  Pugh,  101  Ind.  293;  Strohor  v. 
Biting,  97  N.  Y.  102;  Johnson  «.  Bar- 
ber, 10  ni.  425;  Smith  v.  Tracy,  86 
N.  Y.  79;  Jeffrey  v,  Bigelow,  18 
Wend.  618;  28  Am.  Dec.  476;  Hender- 
son V.  Railroad  Co.,  17  Tex.  560;  Peebles 
V,  Patapsco  Guano  Co.,  77  N.  O.  283;  24 
Am.  Rep.  447;  Rhoda  v.  Annis,  76  Me. 
17;  46  Am.  Rep.  864;  Oerhardt  v.  Boat- 
man's Sav.  Inst,  88  Mo.  60;  90  Am.  Dec. 
407 ;  Locke  v.  Stearns,  1  Mete  660 ;  86  Am. 
Dec.  882 ;  Reynolds  v.  Witte,  IS  8. 0. 6 ;  86 
Am.  Rep.  678 ;  Wright  v.  Calhoun,  19  Tex. 
420;  Kline  «.  R.  B.  Co.,  37  Oal.  400;  99 
Am.  Dec  282. 

>  Anson  Oontr.,  p.  364. 

7  Udell  V.  Atherton,  7  H.  A  N.  179; 
Cantrell  v.  Colwell,  8  Head,  471. 
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As  to  the  agent's  liability  it  may  be  laid  down  that  if  the 
agent  commits  a  fraud  in  the  coarse  of  his  employment,  he 
is  liable,  and  so  is  his  principal,  while  if  he  commits  a  fraud 
outside  the  scope  of  his  authority,  he  is  liable,  but  not  his 
principal.^  On  the  other  hand,  as  to  acts  of  mere  negligent 
omission,  whereby  another  person  is  injured,  the  agent  is 
not  personally  responsible.  Under  the  maxim  respondeat 
superior y  the  principal  is  liable  for  the  injury,  with  a  right 
over  against  the  agent.^ 

m 

THE  DETERMINATION  OP  THE  AOENT's  AUTHORITY. 

§  199.  Intarodactory*  —  An  agent's  authority  may  be 
terminated  and  the  agency  brought  to  an  end  in  any  of 
three  ways.  1.  By  agreement  of  both  parties.  2.  By  the 
act  of  one  of  the  parties.     3.  By  operation  of  law. 

§  200.  By  Agrreement.  —  Since  the  relation  of  principal 
and  agent  is  that  of  employer  and  employed,  a  relation 
founded  on  mutual  consent,  it  follows  that  the  relation  may 
be  brought  to  a  close  by  the  same  process  which  originated  it, 
viz. ,  the  agreement  of  the  parties.  At  any  time  in  the  course 
of  the  agency  the  parties  may  by  express  agreement  rescind 
the  contract  of  agency.  So  where  by  the  original  contract, 
tiie  agency  is  limited  to  a  de6nite  object  or  a  de6nite  time, 
the  performance  of  the  object  or  the  expiration  of  the  time 
dissolves  the  agency.'  Thus,  where  A  appointed  B,  his 
agent,  to  sell  machines  for  him,  the  agreement  providing 
that  A  would  furnish  B  *^  such  number  of  machines  as  B 


1  Spraights  v.  Hawley,  88  N.  T.  441; 
100  Am.  Dec  482;  ITeddenv.  Griffin,  186 
Mass.  229;  49 Am.  Rep. 85;  Reedo.  Peter- 
son, 91  Ul.  297. 

t  Oolvln  V.  Hollnrook,  2  N.  T.  129;  De* 
Hmey  «.  Boehereani  84  La.  Am.  1128;  44 
Am.  Bep.  496;  Brown  Paper  Co. «.  Dean, 
YR  Ma«B.  207;  Labadle  v.  Hawley,  61 


Tex.  177;  48  Am.  Bep.  278;  Dayton  v. 
Bease,  4  Ohio  St  80. 

8  Moore  v.  Stone,  40  Iowa,  299;  Brad- 
ford V.  Bosh,  10  Ala.  886;  Walker  v. 
Derby,  5  BIsb.  184;  Smith  v.  Bice,  1 
Bailey  (S.  O.),  648;  Poster  o.  Oalhonn, 
Doal  (8.  C.),79;  Beidv.  Latham, 40 Cohn. 
4M;  Schlater  9.  Wlnpenny,  75  Pa.  St. 
821 ;  Short  v.  MUlard,  68  111.  292. 
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might  be  able  to  sell  as  his  agent  prior  to  October  Ist, 
1867,'*  it  was  ruled  that  the  agency  continued  only  to 
October  Ist.^ 

§  201.  By  Act  of  One  of  the  Parties*  —  The  principal 
may  at  any  time  before  its  performance  revoke  the  authority 
of  his  agent  at  his  pleasure,^  even  though  the  appointment 
expressly  states  that  it  is  irrevocable.^  Where  A  gives  B 
an  order  but  countermands  it  before  it  is  acted  on  he  is  not 
responsible  for  what  B  does  under  it.^  In  California  a 
person  who  had  promised  an  agent  a  certain  sum  if  he 
found  a  purchaser  for  his  land  within  a  month  revoked  the 
agent's  authority.  Before  the  expiration  of  the  month  but 
after  the  revocation  the  agent  found  a  purchaser.  It  was 
held  that  the  agent  could  not  recover  the  sum  promised.^ 
And  though  the  agent  is  appointed  under  seal  his  authority 
may  be  revoked  by  parol.* 

The  revocation  may  be  implied  as  well  as  expressed  —  as 
for  example,  appointing  another  person  to  do  the  same  act.^ 
So  giving  a  general  power  to  the  agent  where  he  before  had 
only  a  special  power  will  revoke  the  latter,®  though  giving 
an  additional  power  to  one  of  two  agents  will  not  revoke 
the  authority  of  the  other.^  Where  a  person  sent  a  note  to 
a  bank  for  collection  and  afterwards  demanded  it  back,^® 


1  Gundlacb  v.  Fisher,  69  Ul.  172. 

3  Peacock  v,  Cummings,  46  Pa.  St. 
484;  Coffin  v.  IjEndis,  46  Pa.  St.  426; 
Blackstone  v.  Battermore,  68  Pa.  St.  266; 
Wells  V,  Hatch,  43  K.  H.  247;  Chambers 
V.  Seay,  78  Ala.  872;  Trast  v.  Repoor,  16 
How.  Pr.  670;  Plckler  v.  State,  18  Ind. 
266;  Gibbons  v.  Gibbons,  4  Harr.  105; 
Jacobs  t>.  Warfleld,  28  La.  Ann.  896; 
Brookshlre  v.  Voncannon,  6  Ind.  281; 
Brown  r.  Pforr,  88  Cal.  660;  PhllUps  v^ 
Howell,  60  Ga.  411 ;  Lewis  v.  Sawyer,  44 
Me.  832;  Simon  ton  o.  Minneapolis  Bk.,24 
Minn.  216;  Gates  v,  Davenport,  29  Barb. 
190;  Byans  o.  Feame,16  Ala.  680;  60  Am. 
Dec  197;  Phillips  «.  Howell,  60  Ga.  411 ; 
Walker  v.  Dennl8on,86Ill.  142;  Howard 
College  V.  Pace,  15  Ga.  486. 
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8  Knapp  r.  AlTord,  10  Paige,  206;  40 
Am.  Dec.  241;  Marfleld  v.  Douglas,  1 
Sand.  860;  McGregor  v.  Gardner,  14  la. 
826;  Blackstone  v.  Battcrmore,58  Pa.  St. 
266;  Walker  v.  Dennlson,  86  111.  142. 

*  Tucker  v.  Lawrence,  66  Vt.  467. 
»  Brown  v.  Pfoor,  38  Cal.  660. 

•  Plckler  V,  State,  18  Ind.  216;  Brook- 
shire  «.  Brookshlre,  8  Ired.  74;  47  Am. 
Dec.  841. 

T  Oopeland  v.  Ins.  Co.,  6  Pick.  106; 
Wallace  v.  Gould,  91  ni.  16;  Beid  v. 
Latham,  40  Conn.  452. 

>  Bapler  v.  La.  Bq.  Ins.  Oo.,  67  Ala.  101. 

»  Oushman  v.  Glover,  11  111.  600;  62 
Am.  Dec.  461. 

10  Potter  V.  Merchants'  Bk.,  28  K.  T. 
641 ;  86  Am.  Dec.  278. 
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and  where  a  man  employed  another  to  sell  some  property 
for  him  and  afterwards  sold  it  himself,^  it  was  held  in  both 
cases  that  the  authority  given  had  been  revoked  by  the  act 
of  the  principal. 

The  agency  may  be  dissolved  by  the  renunciation  of  the 
agent y'  or  by  his  misconduct.^  But  if  the  agency  has  been 
undertaken  either  for  a  valuable  consideration  or  gratuitously 
the  agent,  by  renouncing  it  before  the  end  of  the  term, 
will  be  liable  for  such  damages  as  the  principal  may  suffer 
thereby.* 

§  202.  By  Operation  of  Law.  — The  dissolution  of  the 
relation  of  principal  and  agent  may  occur  (a)  by  the  death 
of  the  principal;  (b)  by  the  death  of  the  agent;  (c)  by  the 
bankruptcy  of  the  principal ;  (d)  by  the  bankruptcy  of  the 
agent;  (e)  by  marriage;  (f)  by  the  insanity  of  the  princi- 
pal ;  (g)  by  the  insanity  of  the  agent ;  (h)  by  the  destruc- 
tion of  the  subject-matter  of  the  agency ;  ( i)  by  war ;  or  ( j) 
by  other  special  circumstances. 

(a)  The  death  of  the  principal  revokes  the  agent's 
authority.*^  In  Jones  v.  Beall^^  B  having  been  stabbed  by 
L,  requested  his  brother,  to  employ  counsel  and  prosecute 


1  T»rre  v.  Tbielo»  86  La.  Am.  418. 

s  Case  V,  JeoniDg8»  18  Tex.  661 ;  Bar- 
TOWS  V.  Ciuhway,  87  Mich.  481;  Conrcy 
V.  Brandeifee,  2  La.  Ann.  132;  Coffin  v. 
Landls.  6  PhUa.  176. 

s  Henderson  r.  Hydraulic  Works,  9 
Phlla.  100;  Oaae  v.  Jennings,  17  Tex.  661 ; 
Stoddart  v.  Key,  6S  How,  Pr.  187. 

«  GUI  V,  Hlddleton,  106  Mass.  479; 
White  V.  Smith,  6  Lans.  5;  Benden  v. 
Manning,  2  N.  H.  889;  Thome  v.  Deas.  4 
Johns.  84;  Barrows  «.  Coshway.S?  Mich. 
481 ;  U.  S.  V.  Jarvis.  Dayless,  274 ;  Evans' 
Agency,  86. 

•  Johnson  v.  Wilcox,  26  Ind.  188 ;  Darr 
r.  Darr,  69  la.  81 ;  Jenkins  v.  Atkins,  i 
Hnmph.  S94;  34  Am.  Dec  649;  Huston  v. 
Gantrel,  11  Leigh,  186;  Michigan  Ins. 
Co.  V,  Leavenworth,  30  Vt  11;  McDon' 
aid  V.  Black,  20  Ohio,  186;  56  Am.  Dec. 
448;  Kaaton  v.  Rills,  1  Handy,  70;  Wil- 


son V,  Edmonds,  24  N.  H.  617;  Boone  v, 
Clark,  3  Oranch  O.  C.  889;  Bank  of 
Washington  r.  Pierson,  2  Wash.  C.  C. 
685;  Scruggs  r.  Drover,  61  Ala.  274;  Mc- 
Qriff  V,  Porter,  6  Fla.  373;  Smith  o. 
Smith,  1  Jones  (L.),  135;  59  Am.  Dec. 
581;  Clayton  v.  Merrett,  52  Miss.  363; 
Lehigh  Coal  Oo.  v.  Mohr,  83  Pa.  St. 
228;  Lincoln  v.  Emerson,  108  Mass.  87; 
Davis  r.  Windsor  Sav.  Bk.,  46  Vt  728; 
Hunt  r.  Bonsmanlere,  8  Wheat.  174; 
Lewis  V.  Kerr,  17  Iowa,  83;  Primm  v. 
Stewart,  7  Tex.  178;  Gale  r.  Tappan,  12 
K.  H.  145;  87  Am.  Dec.  195;  Cleveland 
r.  Williams,  29  Tex.  204;  94  Am.  Dec. 
274;  Coney  v.  Saunders,  28  Ga.  611; 
Saltmar^h  r.  Smith,  32  Ala.  407;  Salt  «. 
Galloway,  4  Pet.  833;  Yerrington  v. 
Greene,  7  R.  L  689;  84  Am.  Deo.  678. 
«  19  Ga.  171. 
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L  for  the  offense;  and  told  him  that  whether  he  lived  or 
died  he  should  be  paid.  B  died  and  after  his  death  his 
brother  employed  counsel  and  prosecuted  L  and  paid  his 
bill,  to  recover  which  sum  he  brought  his  action  against 
B's  administrator.  It  was  held  that  B,  dying  before  the 
brother  had  acted  on  his  request,  the  request  was  revoked. 
This  rule  however  only  applies  to  acts  which  must  be 
done  in  the  name  of  the  principal,  and  not  to  those  which 
the  agent  may  do  in  his  own  name.^  And  the  authority  of 
a  subagent  which  comes  from  the  principal  is  not  affected 
by  the  death  of  the  agent  from  whom  he  received  the  ap* 
pointment.' 

(b)  The  death  of  the  agent  ierminsites  the  agency,^  and 
when  the  authority  is  given  to  two  the  death  of  one  ter- 
minates it  as  to  the  other  also.*  But  the  death  of  an  agent 
does  not  generally  affect  the  authority  of  a  subagent.^ 

(c)  On  the  bankruptcy  of  the  principal  the  authority  of 
the  agent  ceases,  and  be  has  no  authority  after  that  to  re- 
ceive or  pay  the  principal' s  money.*  It  is  otherwise,  how- 
ever, as  to  property  or  rights  which  do  not  pass  from  the 
bankrupt  by  the  bankruptcy  but  continue  to  remain  in 
him.^ 

(d)  Tlie  bankruptcy  of  the  agent  dissolves  the  agency,* 
except  as  to  the  execution  of  mere  formal  acts  which  pass 
no  interest." 

(e)  The  marriage  of  the  principal  han  been  held  to  re- 
voke the  agency  in  the  case  of  an  authority  given  by  a 


1  lAWBon  BlgbtB,  Rem.  A  Pr.,  $  i6; 
Dick  V.  Page,  17  Mo.  234;  67  Am.  Dec  S67. 

s  Smith  V.  White,  6  Dana,  876. 

»  Menick'H  Estate,  8  W.  A  S.  402; 
JackBonlns.  Oo.  r.Partee,  9  Helsk.  296; 
Olty  CoanoU  v,  Danoan,  8  Brev.  886; 
Gage  V.  AUIson,  1  Brev.  495 ;  2  Am.  Dec 
682;  Shiff  V.  Leasepps,  22  La.  Ann.  185; 
Jndaon  v.  Love,  85  Oal.  463. 

«  Hartford  Ins.  Oo.  v.  Wilcox,  57  111. 
180;  Martlne  v.  Ins.  Co.,  62  Barb.  181;  68 
N.  Y.839;  13  Am.  Rep.  529. 
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»  Smith  r.  White,  5  Dana,  876.  See 
Lawson  BighU,  Bern.  A  Pr.,  §  47. 

«  Bvans'  Agency,  89;  Re  Daniels,  18 
Nat  Bk.  Reg.  46;  Parker  v.  Smith,  1& 
East,  884 ;  Ogden  v.  Gillingham,  Bald. 
88. 

T  Story  on  Agency,  §  482;  Wharton  on 
Agency,  §  98.  See  Rice  v.  Barnard,  127 
Mass.  241. 

*  Aodenried  v.  Betteley,  8  Allen,  802. 

•  Story  on  Agency,  §  486;  JSrana* 
Agency,  §  92. 
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feme  sole  ^  and  where  a  single  man  gave  a  power  of  attor- 
ney to  sell  his  home,  it  was  held  revoked  by  his  marriage.^ 
But  the  mari'iage  of  the  agent  does  not  affect  the  agency.^ 

( f )  The  insanity  of  the  principal  revokes  the  agency,* 
provided  that  it  was  of  the  degree  which  would  prevent 
him  from  making  a  valid  contract. 

(g)  27*6  insanity  of  the  agent  revokes  the  authority,  as 
it  could  not  be  imagined  that  a  principal  could  intend  to  be 
represented  by  one  unable  to  contract  for  himself.^ 

(h)  Whenever  the  subject-matter  itself  or  the  principars 
power  over  it  ceases  or  goes  out  of  existence,  the  agency  is 
at  an  end.^  Thus  if  the  agent  is  commissioned  to  sell  a 
ship  which  is  subsequently  destroyed  by  fire,  or  a  race  horse 
which  dies,  in  all  these  cases  his  authority  is  at  an  end.^ 
So,  where  the  inhabitants  of  a  town  authorized  the  treas- 
urer to  borrow  money  to  pay  a  certain  tax,  but  the  tax  was 
subsequently  adjusted  without  the  loan,  it  was  held  that  the 
authority  of  the  agent  to  borrow  ceased  thereon.^  Where 
a  person  employs  several  agents  to  sell  his  land,  and  one  of 
them  sells  it,  this  is  a  revocation  of  the  authority  of  the  oth- 
ers.'  So,  where  an  agent  is  employed  to  sell  property  and 
sells  it  to  himself,  it  is  a  revocation. ^^  So,  although  a 
guardian  may  appoint  an  agent  to  act  for  his  ward,  on  the 
coming  of  age  of  the  ward  the  authority  would  be  re- 
voked. ^^ 

(i)  War  between  the  country  of  the  principal  and 
that    of    the    agent    terminates    the    agency    according 

1  BfcCann  V.  O'Fewall,  8  G.  ft.  F.  80;  *  Story    on    Agency,  §  407;     Evans' 

Cbamley  v,  Wlnstanley,    5    East  26;  Agency.  100. 

Wamhale  v.  Foot,  2  Dak.   1;  see  Bey-  *  Gilbert  v.  Holmes,  64  111.  548;  Bis- 

nolds  V.  Bowley,  8  La.  Ann.  890.  sell  v.  Terry,  69  III.  184 ;  Walker  v.  Den- 

t  Henderson  v.  Lord,  46 Tex.  628.  nlson,  86  111.  142 ;  State  v.  Walker.  88  Mo. 

t  Story  on  Agency,  §  486 ;  Wharton  on  279. 

Agency,  §  106.  ?  Evans*  Agency,  100. 

«  Motley  V.  Head,  43  Vt.  633;  Mat-  ^  Benolt  v.  Conway,  14  Allen,  628. 

tblesaen  v.  McMahon,  38  N.  J.  (L.)  637;  *  Ahem  «.  Baker,  31  Minn.  96. 

Hill  V.  Day,  34  N.  J.  (Eq.)  160;  Davis  v.  i^  Toole  v.  Thiele,  85  La.  Ann.  418. 

Lane,  10  K.  H.  166;  Willis  v.  Manhattan  u  Wharton  Agency,  %  100. 
Oo.,3  Hall,  495. 

15  225 


§  203 


THE   PARTIES. 


[part  I. 


to  some  authorities ;  ^  while  according  to  others  it  does 
not.^ 

( j)  The  dissolation  of  a  partnership  revokes  an  agency,^ 
or  a  change  in  the  firm  by  the  admission  of  new  partners;  ^ 
but  not  a  mere  change  in  the  firm  name.*  The  authority 
of  an  attorney  at  law  is  not  terminated  by  the  dissolution 
of  the  partnership  of  which  he  is  a  member 9^  though  it  is 
held  to  be  at  an  end  by  his  removal  or  suspension  from  his 
office  of  attorney  J  or  by  his  ceasing  to  act  as  attorney  or 
to  reside  in  the  State.® 

§  203.  Time  at  which  Revocation  Takes  Effect.  —  A 

revocation  by  the  principal  of  the  agent's  authority  takes 
effect  as  between  principal  and  agent  at  the  moment  the 
agent  receives  notice  of  it,^  but  as  to  third  persons  it  has 
no  effect  until  it  is  made  known  to  them.^®  Acts  done  after 
the  revocation  of  his  agency  bind  both  his  principal  and 
himself  so  far  as  they  regard  third  persons  who  have  had 
no  notice  of  the  re  vocation. ^^     When  an  agent's  authority 


1  Slmonton  r.  OUurk,  e5  N.  O.  626;  6 
Am.  Rep.  762;  Howell  v.  Gordon,  40  Ga* 
802;  Oonley  V.  Barson,  1  Heiek.  146;  Ins. 
Go.  V.  DayiB,  06  U.  S.  426;  Blackwell  v. 
WiUard,  66  N.  0. 665;  6  Am.  Bep.  749. 

9  Maloney  r.  Stephens,  11  Heisk.  788; 
Jones  V.  Harris,  10  Heisk.  dS;  Darling  v. 
Lewis,  11  Heisk.  125 ;  Robinson  v.  Inter- 
national Ins.  Oo.,42N.Y.64;  1  Am.  Bep, 
490;  Manhattan  Life  Ins.  Co.  v.  Warwick, 
90  Gratt.  614;  8  Am.  Rep.  818;  Marrell  v. 
Jones,  40  Miss.  666;  Shelby  v.  Offntt,  51 
Miss.  128. 

3  Sohlater  v.  Winpenny,  76  Pa.  St.  821. 

•  Callanan  v.  Van  Vleck,  86  Barb.  824. 
fi  Bllllngsly  V.  Dawson,  27  la.  210. 

•  Weets  Attorneys,  §  191 ;  Lawson 
Rights,  Rem.  ft  Pr.,  S  164.    . 

7  Weeks  Attorneys,  $  248. 
«  Chaataaqua  Bk,  v.  Rlsley ,  6  Hill.  376 ; 
Jones  V.  U.  S.,  16  Gt.  of  CI.  240. 

•  Story  on  Agency,  §  470;  Nolle  v.  U. 
S.,  7  Gt.  of  Cl.  636;  Jones  v.  Hodgkins,  61 
Me.  480;  Robertson  v.  Cload,47  Miss.  208. 
A  letter,  for  example,  written  by  his 
principal  revoking  the  agency  Is  received 
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by  the  agent  on  Wednesday  thongh  it 
was  written  and  mailed  on  Monday. 
The  agency  is  not  dissolved  nntU  Wed- 
nesday. Robertson  t*.  Cloud,  47  Miss. 
208. 

10  Tier  v.Lampson.  85  Vt.  179;  82  Am. 
Dec  634;  Van  Dasen  v.  Star  Mln.  Oo.,86 
Cal.  671;  95  Am.  Dec.  209;  Dlyersy  v. 
Kellogg,  44  III.  114;  92  Am.  Dec  164; 
Oapen  v.  Pac.  Mat  Ins.  Co.,  26  N.  J.  (L.) 
67;  64  Am.  Dec.  412;  Rice  v.  Barnard, 
127  Mass.  241 ;  Rice  v.  Isham,  4  Abb.  App. 
Dec.  87;  Meyer  v.  Hebner,  96  111.  400; 
BrasweU  v.  Ins.  Co.,  76  N.  0.  8;  Ulrlch  v. 
McCormlck,  66  Ind.  248;  Claflln  r.  Len- 
heim,  66M.  Y.  801;  McNelUy  v.  Con- 
tinental Ins.  Co.,  66  N.  Y.  28;  Robertson 
V.  Clond,  47  Miss.  206;  Beard  v.  Kirk,  11 
N.  H.  897;  Wright  v.  Herrick,  128  Mass. 
240;  Hatch  o.  Ooddlngtoh,  95  U.  S.  48; 
Barkley  r.  R.  Co.,  71 N.  Y.  206. 

u  Lamothe  v.  St.  Lonls  R.  Co.,  17  Mo. 
204 ;  Beard  v.  Kirk,  11 K.  H.  898 ;  Hancock 
V.  Byrne,  6  Dana,  614;  Edie  v.  Ashbangh, 
44  la.  619. 
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has  been  withdrawn ,  but  parties  owing  the  principal  pay 
their  debts  to  the  agent,  not  knowing  of  the  revocation,  the 
payments  bind  the  principal.^  In  Fellows  v.  Hartford 
Steamboat  Oo.^  the  defendants,  a  steamboat  company,  had 
employed  A  as  steward  on  one  of  their  boats,  and  A  had, 
while  so  employed,  purchased  of  the  plaintiffs  and  others 
supplies  for  the  boat  by  authority  of  the  defendants  and  on 
their  credit.  The  defendants  afterwards  ceased  to  employ 
A  as  steward  and  advertised  for  proposals  for  contracts  to 
board  their  o£Eicers  and  crews  at  a  fixed  price  per  week  and 
to  furnish  the  passengers'  table,  the  contractors  to  furnish 
all  the  supplies  at  their  own  expense,  and  entered  into  such 
a  contract  with  A  for  one  of  their  boats,  and  into  a  similar 
contract  with  B  for  another  boat.  The  defendants  gave  no 
notice  to  the  plaintiffs  of  the  change  in  the  manner  of 
victualling  their  boats  and  did  not  advertise  such  change 
except  by  advertising  for  proposals  as  above.  A  and  B, 
afterwards,  without  the  knowledge  of  the  defendants,  pur- 
chased supplies  for  their  respective  boats  of  the  plaintiffs 
who  were  ignorant  of  their  contracts  with  the  defendants, 
and  the  goods  so  purchased  were  by  the  direction  of  A  and 
B  charged  to  the  defendants ;  it  was  held  that  the  defend- 
ants were  liable  for  the  goods  purchased  by  A  but  not  for 
those  purchased  by  B. 

But  where  the  agent  is  a  special  one  having  authority  to 
do  only  a  particular  act,  notice  to  third  parties  of  the  re- 
vocation is  not  necessary.'  And  third  persons  have  no 
right  to  conclude  that  a  new  agency  has  been  established 
after  they  have  been  notified  by  the  principal  that  the 
former  agency  has  ceased,  from  the  fact  that  the  agent  is 
conducting  business  as  formerly.^ 

As  to  the  time  when  the  revocation  by  the  death  of  the 
principal  takes  effect,  the  rule,  as  established  by  the  great 

1  Pmcker  v.  Hinckley,  182  MasB.  40A;  8  Watts  v.  KaTanangh,  86  Vt  84. 

Inaiizaiioe  Co.  v.  MoCaln,  96  U.  S.  81.  *  Van  Dnsen  v.  Mining  Co.,  36  OaL 

t  88  Conn.  197.  571 ;  99  Am.  Deo.  210. 
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weight  of  authority,  is  that  the  revocation  is  instantnneous 
both  as  to  the  agent  and  third  parties,  even  as  to  acts  of  the 
agent  before  he  obtains  knowledge  of  the  decease.^  This 
doctrine  has  been  much  criticised.^  The  effect  is  to  leave 
the  third  party  without  a  remedy  upon  contracts  entered 
into  by  the  agent  when  ignorant  of  the  death  of  his  princi- 
pal. The  agent  is  not  personally  liable,  as  having  con- 
tracted ou  behalf  of  a  non-existent  principal ;  for  the  agent 
had  once  received  an  authority  to  contract.  Nor  is  he 
liable  on  a  warranty  of  authority  for  he  had  no  means  of 
knowing  that  his  authority  had  determined.  Nor  is  the 
estate  of  the  deceased  liable ;  for  the  authority  was  given 
for  the  purpose  of  representing  the  principal  and  not  his 
estate.  The  case  seems  a  hard  one,  but  so  the  law  stands 
in  most  of  the  States.  In  a  few  States,  however,  the  more 
reasonable  rule  is  adopted  that  acts  bona  fide  executed  by 
the  agent  before  notice  of  his  death,  and  which  do  not 
require  to  be  done  in  the  principal's  name,  are  valid  in 
favor  of  innocent  parties.^ 

As  to  persons  who  have  dealt  with  an  agent  in  ignor- 
ance of  bis  principal's  insanity,  the  courts  are  inclined  to 
uphold  such  transactions  and  consider  them  binding  upon 
the  principal.^  And  an  agent  who  knowing  that  the 
principal  was  insane  continued  to  exercise  an  authority 


1  Olayton  v.  Merrltt,  52  Miss.  868; 
Rigs  V,  Gage,  2  Humph.  850;  87  Am. 
Deo.  559;  Oale  v.  Tappan,  12  N.  H.  145, 
37  Am.  Dec  194;  Harper  v.  Little,  2  Me. 
14;  11  Am.  Dec  25;  Smoat  v.  Iberry,  10 
M.  ft  W.  1;  Gait  V.  Galloway,  4  Pet.  382; 
Clark  V.  Ooartney,  6  Pet  319;  Ferris  v. 
Irving,  28  CaL  846;  Cleveland  v.  Will- 
iams, 29  Tex.  204;  94  Am.  Dec  274; 
Scruggs  V.  Diver,  81  Ala.  274;  Gleason 
V.  Dodd,  4  Meto.  383;  Nichols  v.  Chap- 
man, 9  Wend.  452;  Jenkins  v,  Atkins,  1 
Humph.  294;  34  Am.  Dec.  648;  Davis  v. 
Windsor  Bk.,  46  Vt.  728. 

3  See  an  able  article  in  6  Cent.  L.  J. 
385. 

8  Casfllday  v.  MoKensie,  4  W.  ft  S. 
282;  39  Am.  Deo.   76;  Welson  v.  Stew- 
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art,  5  Pa.  L.  J.  450;  Dick  v.  Page,  17 
Mo.  284;  57  Am.  Dec  267;  Cariger  r. 
Whlttington,  26  Mo.  204;  Ish  «.  Crane, 
8  Ohio  St.  620.  And  see  Bank  of  New 
York  V.  Yanderhorst,  32  N.  T.  553.  By 
statute  in  several  States  payments  made 
to  an  agent  in  ignorance  <rf  the  princi- 
pal's death  are  valid.  S.  C.  Md.  1878, 
art.  44,  §  31;  Dakota  Civ.  Code,  1883; 
Louisiana  B.  G.  (Yoorhles)  1876,  arts. 
3032,  3088;  Georgia  B.  8.  1875.  See 
Coney  v.  Saunders,  28  Ga.  511;  Cal. 
Civ.  Code,  §  2366;  N.  O.  Stat.  1802. 

*  Davis  V.  Lane,  10  N.  H.  156;  Morley 
V.  Head,  43  Yt.  688;  Matthiessen  v.  Mc- 
Mahon,  88  N.  J.  L.  537;  see  Drew  v 
Nunn.  L.  B.  42  B.  689. 
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once  given  by  him,  might  be  sued  on  a  warranty  of  au- 
thority.^ 

§  204.  Authority  Coupled  with  Interest  or  on  Con- 
sideration.—  All  the  modes  of  revocation  of  authority 
which  we  have  just  examined  apply  only  to  mere  naked 
powers  over  which  the  principal  has  absolute  control,  and 
not  to  powers  coupled  with  an  interest  or  such  as  are  made 
upon  sufficient  consideration  or  for  the  mutual  benefit  of 
the  parties.'  It  is  laid  down  as  a  general  rule  that  an 
authority  coupled  with  an  interest  is  not  revocable  either  by 
the  act  of  the  principal,'  or  by  his  death ,^  bankruptcy,^ 
marriage,^  or  insanity/  or  in  any  other  mode.  As  to  what 
amounts  to  an  interest  it  is  said  in  Smart  v.  Bandera:  ® 
*^  Where  an  agreement  is  entered  into  on  a  sufficient  consid- 
eration whereby  an  authority  is  given  for  the  purpose  of 
securing  some  benefit  to  the  donee  of  the  authority,  such 
an  authority  is  irrevocable.  That  is  what  is  usually  meant 
by  an  authority  coupled  with  an  interest  and  which  is 
commonly  said  to  be  irrevocable."  An  assignment  of 
property  in  trust  to  be  distributed  among  creditors,*  a 
power  to  collect  a  debt  to  secure  advances  made  by  the 


1  AJiflon  Oontr.  860. 

1  Wassellv.  Beardon,  11  Ark.  706  ;M 
Am.  l>eo.  SAS. 

8  Hartley's  Appeal,  S8  Pa.  St.  212; 
Smyth  V.  Oralg,  8  W.  ft  S.  14;  Walker  v. 
DennlBOii,  86  Dl.  142;  Bonney  v.  Smith, 
17  IlL  681;  GUbert  v.  Holmes,  64  TXL 
548;  Mansfield  v.  Mansfield,  6  Oonn.  660; 
€K>odman  v.  Bowden,  54  Me.  424 ;  Hutch- 
Ins  «.  Hebbaxyl,  84  N.  T.  24;  Hunt  v. 
Bonsmaniere,  8  Wheat.  174;  Enapp  v. 
Alford,  10  Paige.  205;  Beeoher  v.  Ben- 
nett, 11  Barb.  880. 

4  Merry  v.  Lynch,  68  Me.  94;  Bonney 
V.  Smith,  17  BL  681 ;  Knapp  v.  AWord,  10 
Paige,  205;  40  Am.  Dec  241;  Gilbert  v. 
Holmes,  64  IlL  648 ;  Hunt  v.  Boosmaniore 
8  Wheat.  171;  Hockettv.  Jones,  70  Ind 
227;  LeaTltt «.  Fisher,  4  Daer,  1 :  Hoogh- 
taling  V.  Marvin,  7  Barb.  412;  Wilson  v. 
Stewart,  5  Pa.  L.  J.  460;  Bergin  r.  Ben- 


nett, 1  Gaines  Gas.  1;  2  Am.  Bee  281; 
Tates  V.  Prow,  11  Ark.  66;  Oleveland  o. 
Williams,  28  Tex.  204;  94  Am.  Deo.  274. 

•  Story  on  Agency,  §  488. 

•  Story  on  Agency,  §  468;  Bnoa  v. 
Glack,  2  Pa.  St  284;  44  Am.  Dec  181. 

T  MattMeegen  v.  MoMabeo,  SB  H.  J. 
686. 

•60.  B.  876. 

•  Ward  V,  Lewis,  4  Pick.  581;  Watson 
V,  Bageley,  12  Pa.  St.  164;  51  Am.  Dec 
505;  Jones  v.  Dongherty,  10  Ga.  274; 
Farman  v.  Fisher,  4  Gold.  626;  94  Am. 
Dec  210;  Scnll  v.  Beeyes,  8  N.  J.  Eq. 
181;  29  Am.  Dec.  708;  Levier  v.  Mo- 
Whorter,  27  Miss.  442;  Hall  v,  Dennison, 
17  Vt.  818;  Messonier  v.  Kaaman,  3 
Johns.  Ch.  8;  Ingram  v.  Klrkpatrlok, 
6  Ired.  £q.  463;  51  Am.  Dec  488;  Walker 
V.  Crowder,  4  Ired.  Eq.  485. 
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agent,^  an  authority  to  collect  and  distribute  money »^  an 
authority  given  to  an  agent  to  pay  to  a  third  party  a  debt 
which  ho  owes  to  his  principal,  or  to  sell  property  and  pay 
himself  a  debt  due  to  him  out  of  the  proceeds,  are  instances 
in  which  an  interest  has  been  held  to  be  coupled  with  the 
authority  so  as  to  make  it  irrevocable.' 

But  the  cases  which  illustrate  this  rule  seem  to  make  it 
clear  that  we  must  not  understand  by  such  an  interest  as  is 
here  meant  the  advantage  which  the  agent  may  derive  from 
a  continuance  of  the  authority,  or  the  inconvenience,  or 
even  the  loss  which  he  may  suffer  by  its  revocation.^ 
Therefore  the  consideration  or  interest  must  be  something 
beyond  the  mere  compensation  out  of  the  proceeds  or  for 
the  services  to  be  rendered.'  Where  an  owner  of  land 
containing  iron  ore  authorized  ai)  agent  in  writing  to  sell 
the  land,  the  agent  agreeing  to  transport  specimens  of  the 
ore  to  England  and  to  receive  as  compensation  '^  an  undi- 
vided one- fourth  in  the  proceeds  of  sale  when  sold  as  afore- 
said :  '*  it  was  held  that  the  agent's  authority  was  not 
coupled  with  an  interest  and  was  revocable  at  any  time 
before  sale.* 


1  U.  8.  V.  Jarvis,  DaTiess,  274;  Spear 
V.  Gardner,  16  La.  Am.  888;  Marzloa  v. 
Plode,  8  Cal.  022. 

s  Watson  v.  Bagaley,  12  Pa.  St  164;  15 
Am.  Deo.  09S. 

3  Wheeler  v.  Slocnm,  16  Pick.  62. 

4  Wheeler  v,  Enaggs,  8  Ohio,  168; 
Ohambers  v.  Seary,  78  Ala.  872;  Hutchlns 
V,  Hebbard,  84  N.  T.  24;  Gnthzie  v. 
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Wabash  B.  Ck>..  40  IlL  109;  Eindig  v. 
March,  15  Ind.  248. 

ft  Blackstone  v.  Bnttermore,  68  Pa. 
Si.  266;  Walker  v.  Dennlson,  86  lU.  142; 
Simpson  V,  Oarson,  11  Oregon,  861;  Barr 
V.  8chroeder,82  Cal.  600;  Hartley's  Ap> 
peal.  68  Pa.  St.  812 ;  Darrow  v.  St.  George, 
8  Col.  602.  Cowtrot  Merry  v,  ijyiMh,  68 
Md.  94. 

6  Chambers  v,  Seay,  78  Ala.  872. 
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SscTiOM  205.  Consent  of  parties  essential. 

A. 

MISTAKE. 

206.  Introductory. 

207.  Mistake  in  motive  or  expectations. 

208.  Mistake  in  expressing  the  agreement. 

209.  Mistake  of  one  party  caused  by  other. 

210.  Mistakes  of  law. 

211.  Mistake  preventing  the  formation  of  a  contract. 

212.  Mistake  concerning  nature  of  transaction. 

218.  Mistake  concerning  person  with  whom  contract  is  made. 

214.  Mistake  concerning  subject-matter  of  contract. 

215.  Remedy  of  party  —  at  law. 

216.  Bemedy  of  party  —  in  equity. 

B. 

MISREPBESBNTATION. 

217.  In  what  cases  misrepresentation  avoids  contract. 

218.  Contracts  affected  by  misrepresentation. 

219.  Contracts  of  insurance. 

220.  Contracts  for  purchase  of  stock  in  corporations. 

221.  Contracts  for  sale  of  land. 

222.  Contracts  between  parties  in  fiduciary  relations. 
228.  Expressions  of  opinion. 

224.  Commendatory  expressions  —  puffing. 

225.  Statements  of  intention. 

C. 

FRAUD. 

226.  Introductory  —  Fraud  defined. 

(a)  False  B^presenUUUm* 

227.  False  representation  essential  —  non-disclosure. 

228.  Party  relying  on  other  to  give  information. 

229.  Carriers  of  goods  —  Concealment  of  value  or  quantity. 

280.  Non-dlsdosure  by  vendor. 

281.  False  representations  amounting  to  fraud. 
232.  Non-disclosure  by  purchaser. 
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(b)  BepresentaUon  of  Fact. 

288.  Ifatters  of  opinion. 
28i.  Matters  of  Intention. 

285.  Matters  of  law. 

(c)  By  Party  Charged. 

286.  Fraud  of  third  party. 

(d)  Knowledge  of  FaUehood. 

287.  Bepresentation  mast  be  knowingly  false. 

288.  Or  not  known  to  be  true. 

289.  Bepresentation  sabseqaently  becoming  false  or  true. 

(e)   Intention  that  it  be  Acted  Upon. 

240.  Bepresentation  made  without  such  Intention. 

241.  Need  not  be  made  to  Injured  party. 

(f  )  Must  be  Belied  On. 

242.  Bepresentation    must  actually    deceive  —  Knowledge   of 

falsity. 
248.  Must  be  material  and  have  induced  contract. 

244.  Bepresentation  as  to  one  of  several  matters. 

(g)  Damage  to  Party  Deceived. 

245.  Damage  essential. 

246.  Bemedy  of  party  defrauded  —  he  may  affirm  contract. 

247.  Same  —  or  rescind  contract. 

248.  Limits  to  right  to  rescind. 

249.  Effect  of  delay  and  laches.  * 

250.  Bemedy  in  equity. 

251.  Bemedy  independent  of  contract. 

252.  Bight  to  recapture. 

D. 

DUBBSS. 

258.  Duress  avoids  contact  —  Duress  deflnod. 

254.  Legal  imprisonment  not  duress. 

255.  Must  be  personal  —  duress  of  goods. 

256.  Extent  of  duress. 

257.  Who  must  Impose  duress. 

258.  Must  affect  promisor. 

XTNDtnS  INFLUSNCE. 

259.  What  is  undue  influence. 

(a)  FamUy  or  Cot^dential  BeHations, 

260.  Introductory. 

261.  Contracts  between  husband  and  wife. 
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262.  Parent  and  child. 
268.  Ooardian  and  ward. 

264.  Trustee  and  cestoi  que  trust. 

265.  Attorney  and  client.  ^ 

266.  Priest  and  member  of  flock. 

267.  Physician  and  patient. 

268.  Other  cases. 

269.  How  long  disability  continues. 

(b)  Mental  WeaknesM, 

270.  Bnle  in  this  case  stated. 

(c)  NecesaUies  of  Partff. 

271.  Introductory. 

272.  Expectant  heirs. 

278.  Reversionary  interests. 

274.  Lender  and  borrower. 

275.  Other  cases  of  necessity. 

(d)  ConHderation, 

276.  Inadequacy  of  consideration. 

(e)    Bemedies, 

277.  Remedy  of  party. 

§  205.  Consent  of  Parties  Essential. —  To  an  absolutely 
binding  contract  it  is  essential  that  there  should  be  consent 
on  the  part  of  both  parties  to  enter  into  contractual  rela- 
tions, and  though  it  is  apparent  on  the  face  of  the  contract 
that  the  parties  did  so  consent,  as  where  the  words  used  by 
them  clearly  show  consent  to  be  present,  nevertheless  the 
law  will  look  beyond  this  for  the  purpose  of  discovering 
whether  such  apparent  consent  is  a  real  consent,  and  if  it 
is  found  that  it  is  not  so  will  avoid  the  contract  at  the  suit 
of  the  innocent  party. 

This  apparent  yet  far  from  real  consent  may  arise  from 
five  causes :  A.  It  may  arise  from  Mistake,  as  for  exam- 
ple where  one  of  the  parties  did  not  mean  the  same  thing 
as  the  other  one,  or  where  one  or  both,  while  meaning  the 
same  thing,  formed  untrue  conclusions  as  to  the  subjeet- 
matter  of  the  agreement.  B.  It  may  arise  from  Misbep- 
BESENTATION,  as  f  or  example  where  one  of  the  parties  was 
led  to  form  untrue  conclusions  respecting  the  subjeot-mait- 
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ter  of  the  contract  by  statements  innocently  made,  or  facts 
innocently  withheld  by  the  other.  C.  It  may  arise  from 
Fraud,  as  for  example  where  the  untrue  conclusions 
formed  by  one  of  the  parties  were  induced  by  representa- 
tions of  the  other  party  made  with  a  knowledge  of  their 
untruth  and  with  the  intention  of  deceiving.  D.  It  may 
arise  from  Duress,  as  for  example  where  the  apparent  con- 
sent of  one  of  the  parties  was  extorted  from  him  by  the 
other  by  actual  or  threatened  personal  violence.  Or  E,  it 
may  arise  from  Undue  Influence,  as  for  example  where 
the  relations  of  the  parties  were  such  that  one  of  them  was 
morally  incapable  of  resisting  the  will  of  the  other.  These 
five  subjects,  mistake,  misrepresentation,  fraud,  duress 
and  undue  influence,  will  be  considered  in  the  next  suc- 
ceeding sections. 

A. 

MISTAKE. 

§  206,  Introdaotory.  —  The  law  is  well  settled  that  a 
man  is  bound  by  an  agreement  to  which  he  has  expressed 
his  assent  in  unequivocal  terms,  uninfluenced  by  falsehood, 
violence  or  oppression.  And  under  the  same  circumstances 
ignorance  of  some  stipulation  in  the  contract  is  no  ground 
for  setting  it  aside,  the  mistake  of  the  party  being  due  to 
his  own  carelessness  or  inattention.^  The  law  judges  of  an 
agreement  between  two  persons  exclusively  from  those  ex- 
pressions of  their  intention  which  are  communicated  be- 
tween them,  and  the  acceptance  of  an  offer  without 
objection  or  condition  binds  the  party  accepting ;  and  the 
party  making  the  offer  has  the  right  to  understand  that  the 
acceptance  was  according  to  the  terms  of  the  offer.^ 

§  207.  Mistake  in  Motive  or  Expectations. —  Where  a 
party  is  mistaken  in  his  motive  for  entering  into  the  con- 

1  Robertson  v,  Smlth»  U  Tex.  211 ;  60  >  Drew  v.  Edmonds,  60  Vt.  401;  6 

Am.  Deo.  234.  St  Bep.  122. 
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tract,  or  in  his  expectations  respecting  it,  sach  mistake 
does  not  affect  its  validity.^  For  example  if  a  person  pur- 
chase a  specific  article,  believing  it  will  answer  a  particular 
purpose  to  which  he  intends  to  put  it,  and  it  fails  to  do  so, 
he  is  bound  just  the  same  to  pay  for  it,  according  to  his 
agreement.^  So  where  a  man  being  desirous  of  being  a 
freeholder  of  Essex  contracted  to  purchase  a  house  which  he 
believed  to  be  in  that  county,  but  which  proved  to  be  in 
another,  it  was  held,  nevertheless,  that  he  was  bound.^ 

§  208.  Mistake  in  Expressing:  the  A^^reement. —  A  mis- 
take may  be  made  by  the  parties  in  expressing  their  agree- 
ment, as  where  having  agreed  upon  the  terms  of  the 
contract  they  put  it  in  writing,  but  an  error  is  made  in 
reducing  the  terms  to  writing.  Here  the  writing,  is  con- 
clusive between  them,  and  the  law  does  not  permit  one  of 
them  to  show  by  parol  evidence  that  the  written  document 
does  not  express  his  real  agreement.*  But  where  the  mis- 
take is  so  obvious  on  the  face  of  the  writing  as  to  leave  no 
doubt  of  the  intention  of  the  parties,  and  external  evidence 
is  unnecessary,  here  the  court  will  construe  it  according  to 
the  obvious  intention,  as  where  it  is  clear  on  the  face  of  an 
instrument  that  one  name  has  been  written  for  another,  the 
court  will  read  the  instrument  with  the  mistake  corrected.^ 

§  209.  Mistake  of  One  Party  Caused  by  the  Other.  — 

If  the  other  party  have  caused  the  mistake  by  misrepresen- 
tation, designedly,  and  for  the  purpose  of  inducing  the 
contract,  the  contract  may  be  avoided  at  law  and  in  equity.^ 
But  this  is  on  the  ground  of  fraud,  a  subject  which  is  con- 
sidered in  another  place.^ 

1  Leake,  Cap.  8,  §  1.   Bat  see  Miles  v.  ^  Leake,  Gap.  8,  §  1 ;  Wilson  v,  Wilson, 

Stevens,  8  Pa.  St.  21;  45  Am.  Deo.  821.  28  L.  J.  Ch.  897;  Sannderson  v.  Piper,  6 

s  Charter  v.  Hopkins,  4  M.  ft  W.  899;  BIng.  N.  C.  425. 
OlUvant  o.  Bayley,  5  Q.  B.  288.  •  Lawson  Rights,  Bern,  ft  Pr.,  {  2840; 

3  Shirley  v.  Davis,  cited  m  6  Ves.  678,  Phillips  v.  UoUister,  2  Cold.  287;  Beebe 

7  Ves.  270.  v.  Toung,  14  Mich.  136. 

*  SeeiNMl,  Parol  Evidence.  ^  Sttpottj  §  226. 
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§  210.  MlBtakes  of  Law.  —  It  is  well  settled  that  a  mis^ 
take,  to  be  a  groand  of  avoiding  an  agreement,  must  be  a 
mistake  of  fact  and  not  a  mbtake  of  law.^  But  if  two 
parties  enter  into  a  contract  under  a  mistake  of  law,  equity 
will  relieve  upon  the  ground  of  surprise,  and  if  one  of  the 
parties  is  mistaken  as  to  the  law,  and  the  other  knowing 
this  contracts  with  him,  equity  will  relieve  upon  the  ground 
of  fraud.' 


§  211.  Mistake  Preventing  the  Formation  of  a  Con- 
tract.—  Nevertheless,  where  the  mistake  is  of  such  a 
nature  that  there  is  absence  of  all  consent  to  the  apparent 
contract,  there  is  no  agreement  at  all,  for  nothing  is  more 
elementary  iu  the  law  of  contracts  than  the  principle  that 
to  constitute  a  contract,  the  parties  must  assent  to  the 
same  thing  in  the  same  sense ;  the  minds  of  both  must  meet 
as  to  the  same  thing.^  Mistake  of  this  kind  goes,  not  to 
avoid  the  contract,  but  to  show  that  there  is  no  contract  at 
all,  and  may  be  of  three  kinds :  ( I )  concerning  the  nature  of 
the  transaction,  (2)  concerning  the  person  with  whom  the 
contract  is  made,  or  (3)  concerning  the  subject-matter  of 
the  contract. 

§  212.  Mistake  Concerning  Nature  of  Transaction.  ^ 

Where  a  person  by  mistake  enters  into  a  differcipt  kind  of 


1  FiBbei  V.  May,  2  Bibb,  448;  6  Am. 
Dec.  026;  Storrs  v.  Barker,  6  Johns.  Oh. 
166 ;  10  Am.  Dee.  816 ;  Hunt  v,  Bonsmanler, 
8  Wheat.  174;  IPet  1;  Pitcher  v.  Hen- 
neasy,  48  K.  T.  415;  State  v.  Beigart,  1 
Gill,  1 ;  89  Am.  Dec.  628;  Trigg  v.  Read, 
5  Humph.  629;  42  Am.  Dec  447;  Fams- 
worth  V.  Dinsmore,  2  Swan,  42;  Pierson 
r.  Armstrong,  1  Iowa,  282;  63  Am.  Dec 
441;  McDaniels  v.  Bank,  29  Yt.  230;  70 
Am.  Dec  406;  Drew  v.  Clark,  Cooke 
(Tenn.),  878;  6  Am.  Dec  688;  Good  v. 
Herr,  7  Watts  ft  S.  253;  42  Am.  Dec 
286;  Bnrkhanser  v.  Sohmitt,  46  Wis.  316; 
30  Am.  Rep.  740. 

23(5 


s  state  V,  Paap,  18  Ark.  129;  56  Am. 
Dec  808;  Griffith  v,  Townley,  69  Mo.  18; 
88  Am.  Rep.  476;  Hardigree  v«  Mltoham, 
61  Ala.  151 ;  Benson  «.  Markoe,  87  Minn. 
80;  6  Am.  St.  Rep.  816;  Dill  v.  Shahan 
96  Ala.  694;  60  Am.  Dec  640;  Warden  v. 
Tucker,  7  ICass.  449;  6  Am.  Dec  68; 
Ofhitt  V,  Parrish,  1  Cranoh.  C.  C.  154 ;  May 
V.  Coffin,  4  Mass.  847;  Freeman  v.  Boyn- 
ton,  7  Mass.  488;  Ohamplin  v.  Laytin, 
18  Wend.  407;  81  Am.  Dec  888. 

*  Hartford,  etc.,  R.  Co.  v.  Jackson,  24 
Conn.  614;  63  Am.  Dec  177;  People  v. 
Atty-Gen,  17  Mich.  88;  Saltos  v.  Prayn, 
18  How.  Pr.  512;  McCotter  v.  New  York, 
87  N.  Y.  825. 
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agreement  than  that  which  he  intended  to  make,  there  is  no 
contract,  as  for  example  where  he  signs  a  bond  which  he 
believes  to  be  only  a  petition,^  or  which  he  thought  he  was 
simply  signing  as  a  witness,^  or  where  he  executes  a  release 
from  **  all  claims  "  which  he  thought  was  a  release  of  ar- 
rears of  rent.^    Ih  McGHnn  v.  Tobey^*  a  deed  was  signed 
by  one  who  believed  it  to  be  the  duplicate  of  a  lease  of  a 
portion  of  the  premises  conveyed,  which  he  had  signed 
after  it  had  been  read  to  and  by  him,  the  lessee  therein 
having  placed  the  two  documents,  which  closely  resembled 
each  other,  together  upon  the  table  to  be  signed,  and  it 
having  been  previously  agreed  that  two  copies  of   the 
lease  should  be  signed.     This  was  held  not  the  deed  of  the 
signer.     A  leading  case  on  this  subject  is  an  English  one, 
Foster  v.  McKinnon^^  where  the  acceptor  of  a  bill  of  ex- 
change induced  the  defendant  to  indorse  it,  telling  him  that 
it  was  a  guaranty.     The  plaintiff  was  a  subsequent  bona 
fide  indorsee  of  the  bill,  for  value.     It  was  held  that  the 
defendant's  signature  did  not  bind  him.     The  court  said: 
<^  It  is  plain  on  principle  and  on  authority  that  if  a  blind 
man  or  a  man  who  cannot  read,  or  who  for  some  reason 
(not  implying  negligence)  forbears  to  read,  has  a  written 
contract  falsely  read  over  to  him,  the  reader  misreading  to 
such  a  degree  that   the  written  contract  is  of  a  nature 
altogether  different  from  the  contract  pretended  to  be  read 
from  the  paper  which  the  blind  or  illiterate  man  afterwards 
signs ;  then  at  least  if  there  be  no  negligence,  the  signature 
so  obtained  is  of  no  force.    And  it  is  invalid^  not  merely 
on  the  ground  of  fraud,  where  fraud  exists,  but  on  the 
ground  that  the  mind  of  the  signer  did  not  accompany  the 
signature;  in  other  words,  that  he  never  intended  to  sign, 
and  therefore  in  contemplation  of  law  never  did  sign,  tlie 
contract  to  which   his  name  is   appended."     The  princi- 

• 

1  SchaylklU  Co.  v.  Copley,  67  Pa.  St.  3  Thorooghgood*8  Case,  8  Coke,  0. 

886;  5  Am.  Rep.  411.  ^  C2  Mich.  252;  i  Am.  St  Rep.  848. 

s  Wake  o.   Harrop,   3  H.  ft  N.    768.  ^  L.  R.  4  C.  P.  704. 
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pie  of  this  case  has  been  followed  in  many  American 
cases.^ 

It  will  be  noticed  that  in  Foster  v.  McKinnorij  the 
absence  of  negligence  was  strongly  dwelt  apon  by  the  court 
and  in  the  three  cases  first  cited  in  this  section,  the  defendant 
was  an  illiterate  man,  unable  to  read.  This  distinction  is 
important,^  as  it  is  well  settled  that  where  a  party  in  full 
possession  of  his  faculties  and  able  to  read*  signs  a  negotia- 
ble instrument  under  the  belief  that  it  is  an  instrument  of  a 
different  character,  and  does  so  without  himself  reading  it 
but  relying  on  the  reading  or  representation  of  another,  he 
is  guilty  of  such  negligence  as  to  estop  him  from  setting  up 
such  defense  in  an  action  on  the  note  by  a  bona  fide  holder 
for  value. ^  And  it  may  be  said  generally  that  a  person 
sui  Juris  and  able  to  read  cannot,  except  for  fraud,  deny  his 
written  obligation  by  showing  that  when  he  signed  it  he 
had  not  read  it.^ 

§  213.  Mistake  Concemingr  Person  with  whom  Contract 
is  Made.  —  Where  A  contracts  with  B,  thinking  that  he  is 
contracting  with  C,  there  can  obviously  be  no  contract,  for 
B  not  being  present  to  A's  mind  A  cannot  be  a  consenting 
party  to  a  contract  with  B.*  Thus  in  Gundy  v.  Lindsay  • 
A,  by  imitating  the  signature  of  B,  induced  C  &  Co.  to 


1  Soper  V.  Peck,  51  Mloh.  S68;  Bald-      78  In<L  518;  WlUiamB  «.  Stoll,  79  Ind.  80; 


win  V.  Bricker,86  Ind.  221;  DoCamp  v. 
Haima,  29  Ohio  St.  467;  Glbbs  v,  Llna- 
bury,  22  Mloh.  479;  Whitney  v.  Snyder, 
2  Lane,  477;  Oline  v.  Guthrie,  42  Ind. 
236;  Walker  v.  Ebert,  29  Wis.  194;  Det- 
wiUer  v.  Bleh,  44  Ind.  70;  Corby  v.  Wed- 
dle,  57  Mo.  452;  Plffer  v.  Smith,  57  111. 
527;  First  N.  B.  v,  Leerman,  5  Neb.  247; 
Bowers  v,  Thomas,  62  Wis.  480. 

9  Bookford,  etc.,  Co.  «•  Shnnick,  65 
Ill.228;8chaper  v.  Schaper,  84  IlL  608; 
Vanbmnt  v.  Singley,  85  HL  281 ;  Trambly 
V.  Blcar4, 180  Mass.  259. 

8  Chapman  v,  Bose,  66  N.  Y.  187; 
Leach  v.  Nichols,  55  UL  278;  Boss  v. 
Doland,  29  Ohio  St  478;  Fisher  v.  Van 
Behren,  70  Ind.  19;  Buddell  v.  Dillman, 

238 


Baldwin  v.  Barrows,  86  Ind.  361;  Doag- 
lass  V.  Matting,  29  la.  486 ;  Ort  v.  Fowler, 
81  Kan.  478;  Mackey  v.  Peterson,  29 
Minn.  298;  Gavagan  v,  Bryant,  88  III. 
876;  Upton  V.  Tribiicock,  91 U.  S.  50. 

*  Bothschild  v.  Frensdorf,  21  Mo. 
App.  818;  Hunter  v.  Walters,  L.  B.  7  Ch. 
81. 

>  Such  a  case  can  of  course  only  arise 
where  A  has  In  contemplation  a  definite 
person  with  whom  he  desires  to  con- 
tract: it  cannot  affect  general  offers 
which  any  one  may  accept,  as,  for  in- 
stance, contracts  by  adTorttsement  or 
sales  for  ready  money. 

•  8  App.  Oas.  465. 
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supply  him  with  goods  under  the  belief  that  they  were  sup- 
plying B.  It  was  held  that  no  contract  had  ever  arisen  be- 
tween C  &  Co.  and  A.  **  Of  him,"  says  Lord  Cairns,  "  they 
knew  nothing,  and  of  him  they  never  thought.  Withhim 
they  never  intended  to  deal.  Their  minds  never  even  for 
an  instant  of  time  rested  upon  him,  and  as  between  him 
and  them  there  was  no  consensus  of  mind  which  could  lead 
to  any  agreement  or  contract  whatever.  As  between  him 
and  them  there  was  merely  the  one  side  to  a  contract^  where, 
in  order  to  produce  a  contract ,  two  sides  would  be  required.^* 

So  where  A  intends  to  contract  with  B,  C  cannot  make 
himself  a  party  to  the  contract  by  substituting  himself  for 
B,  for  no  man  can  be  compelled  against  his  will  to  accept 
another  contracting  party  in  place  of  the  one  he  intends  to 
deal  with,  and  it  makes  no  difference  that  the  contract 
with  the  other  would  be  equally  valuable  and  its  results 
exactly  the  same.^  Thus  where  A  sends  an  order  for  goods 
to  B,  or  makes  any  other  proposal  to  B,  C  cannot  make 
himself  a  party  to  the  contract,  without  the  knowledge  of 
A,  by  supplying  the  goods  or  otherwise  accepting  the  pro- 
posal in  the  place  of  B.  A  may  have  a  set-off  against  B, 
and  in  any  case  he  has  a  right  to  the  benefit  he  may  con- 
template from  the  character,  credit,  and  substance  of  B.^ 
And,  to  take  another  view  of  the  transaction,  C  is  never 
present  to  A's  mind  in  the  formation  of  the  contract,  and 
so  A  is  no  consenting  party  to  a  contract  made  with  C. 

In  Boulton  v.  Jones,^  the  plaintiff  succeeded  to  the  busi- 
ness of  one  Brocklehurst,  with  whom  the  defendant  bad 
been  accustomed  to  deal.  The  defendant  sent  an  order  for 
goods  to  Brocklehurst,  and  the  plaintiff  supplied  the  goods 
without  any  notification  of  the  change.  It  was  held  that 
he  could  not  recover  their  price  because:  *^  In  order  to 
entitle  the  plaintiff  to  recover  he  must  show  that  there  was 

1  Gregory  v,  Wendell,  40  Mich.  4A8;  *  Boalton  v,  Jones,  poai\  Boston  Ice 

Holtso.  Schmidt,  fid  N.  Y.  263;  Hametv.  Oo.  v.  Potter,  poff;  Randolph  Iron  Co. 

Letcher,  87  Ohio  St.  856;  Winchester  v.  v,  Elliott,  84  N.  J.  (L.)  184. 

Howard,  97  Mass.  804.  S  2  H.  ft  N.  R64. 

239 


§  214  THE   CONSENT.  [PABT  I. 

a  contract  with  himself."  In  Boston  Ice  Go.  v.  PoUer^ 
P,  who  had  bought  ice  for  his  house  from  the  Boston  Ice 
Company,  ceased  to  take  it  of  them  on  account  of  some 
dissatisfaction,  and  contracted  for  ice  with  the  Citizens'  Ice 
Company.  Subsequently  the  former  bought  out  the  busi- 
ness of  the  latter  company  and  continued  to  deliver  ice  to 
P  without  notifying  him  of  the  change  until  afler  the  con- 
consumption  of  the  ice  so  delivered.  It  was  held  that  the 
Boston  Ice  Company  could  not  recover  from  P  the  price  of 
the  ice.  **  A  party,"  said  Endicott,  J.,  <^has  a  right  to 
select  and  determine  with  whom  he  will  contract  and  cannot 
have  another  person  thrust  upon  him  without  his  consent. 
It  may  be  of  importance  to  him  who  performs  the  contract, 
as  when  he  contracts  with  another  to  paint  a  picture  or 
write  a  book,  or  furnish  articles  of  a  particular  kind,  or 
when  he  relies  upon  the  character  or  qualities  of  an 
individual,  or  has  as  in  this  case,  reasons  why  he  does 
not  wish  to  deal  with  a  particular  party.  In  all  these  case^ 
as  he  may  contract  with  whom  he  pleases,  the  sufficiency  of 
his  reasons  for  so  doing  cannot  be  inquired  into.  If  the 
defendant  before  receiving  the  ice  or  during  its  delivery 
had  received  notice  of  the  change,  and  that  the  Citizen's 
Company  could  no  longer  perform  its  contract  with  him,  it 
would  then  have  been  his  undoubted  right  to  have  rescinded 
the  contract  and  to  decline  to  have  it  executed  by  the 
plaintiff.  But  this  he  was  unable  to  do  because  the  plaint- 
iff failed  to  inform  him  of  that  which  he  had  a  right  to 
know.  If  he  had  received  notice  and  continued  to  take  the 
ice  as  delivered  a  contract  would  be  implied." 

§  214.  Mistake  Concerning  Sabject-Matter  of  Con- 
tract. —  Mistake  as  to  the  subject-matter  of  the  contract 
may  relate  (a)  to  its  existence  or  (b)  to  its  identity. 

(a)  If  the  parties  make  an  agreement  in  regard  to  a  thing 
which,  unknown  to  both  parties,  is  non-existent  at  the  time 

1  128  Mass.  28. 
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of  entering  into  the  contract,  the  mistake  goes  to  the  root 
of  the  matter  and  avoids  the  contract,  for  there  can  be  no 
contract  where  there  is  no  subject-matter.^  As  the  thing 
agreed  upon  has  ceased  to  be  possible  before  the  agreement 
was  made,  such  impossibility  prevents  a  contract  from  ever 
having  arisen  and  does  not  operate,  as  impossibility  arising 
subsequent .  to  the  contract  will  sometimes  operate,  as  a 
form  of  discharge.*  Thus,  where  A  agrees  to  sell  to  B  a 
certain  horse  which,  unknown  to  the  parties,  is  dead,  or  a 
certain  building  which  is  burned  down,  at  the  time  of  their 
making  the  agreement,  there  is  no  binding  contract.'  So, 
whiBre  the  plaintiff  purchased  an  annuity  which  at  the  time 
of  purchase  had  already  failed  owing  to  the  death  of  the 
annuitant,  it  was  held  that  he  could  recover  the  price 
which  he  had  paid  for  the  annuity.^  So  where  a  sale  was 
made  of  a  cargo  of  corn  which  was  supposed  by  the  parties 
to  be  at  the  time  on  its  voyage  from  a  foreign  port  to 
England,  but  which  had  in  fact  prior  to  that  time  become 
so  heated  that  it  had  to  be  unloaded  and  sold,  it  was  held 
that  there  was  no  contract,  because  the  object  of  the  sale 
was  not  in  existence.^ 

But  where  there  is  an  absolute  unconditional  contract  not 
showing  any  intention  that  the  existence  of  the  thing  was 
an  implied  condition,  here  the  promisor  will  be  bound  at  all 
events.  Thus  where  the  vendor  covenanted  that  he  had 
power  to  sell  and  assign  a  certain  shop  to  the  vendee,  it 
was  held  that  the  covenant  was  absolute  and  not  condi- 
tional, and  that  it  was  broken  if  the  shop  ha^  ceased  to 
exist  at  the  time  of  the  sale  though  both  parties  were 
ignorant  of  it.*    So  where  the    parties    treat  upon  the 

1  AUen  V.    Hammond,  11   Pet.   68;  Allen  v.  Hammond,  11  Pet.  71;  Thomp- 

Thompeon  v.  Gould, 80  Pick.  lU;  Brick  son  v,  Gould,  20  Pick.  189;  Gibson  r. 

Oo.   V,  Pond,  88  Ohio  St.  66;  King  v.  Pelkie,  37  Mich.  880;  Anderson  v.  Arm- 

DooUtUe,  88  Tenn.  77 ;  Gibson  v.  Pelkie,  stead,  60  111.  452. 
37  Mich.  880;  SilvemaU  v.  Oole,  IS  Barb.  *  Strickland  v.  Turner,  7  Kx.  217. 

686.  ^  Oonturlor  v.  HaBtie,  5  H.  L.  Cas.  678 ; 

s  Bee  jMW<,  Performance.  and  see  Clifford  v.  Watts,  L.  R.  5  C.  P.  677. 

S  Bradford  r.   Chicago,  25  HI.  428;  •  Barr  r.  Gibson.  3  M.  &  W.  890. 
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basis  that  the  fact  which  is  the  subject  of  the  agreement  is 
doubtful,  and  the  consequent  risk  each  is  to  encounter  is 
taken  into  consideration,  the  contract  will  be  valid,  not* 
withstanding  any  mistake  on  their  part.^  Thus,  where  a 
person  agreed  to  sell  and  deliver  certain  goods  on  the 
arrival  of  a  certain  ship  and  on  its  arrival  the  goods  were 
not  on  board  as  was  expected,  it  was  held  that  he  was 
nevertheless  responsible  for  the  non-delivery.  In  UilU  v. 
Sitghrue,^  the  defendant  agreed  with  the  plainiiff  by 
charter-party  to  take  his  (the  defendant's)  ship  to  the 
island  of  Ichaboe  and  there  load  a  complete  cargo  of  guano 
and  return  with  it  to  England,  being  paid  a  high  rate  of 
freight.  There  was  so  little  guano  at  Ichaboe  that  the 
performance  of  the  defendant's  promise  to  load  a  complete 
cargo  was  impossible.  The  plaintiff  sued  him  for  damages 
for  failure  to  bring  home  a  cargo,  and  was  held  to  be  en- 
titled to  recover.  What  amount  of  guano  was  on  the  island 
was  clearly  doubtful  and  the  defendant  took  the  risk  of  it. 
(b)  Where  A  agrees  with  B  concerning  one  thing,  think- 
ing that  B  is  referring  to  that,  while  B  agrees  with  A  con- 
cerning another  thing  and  thinks  that  A  refers  to  that  other 
thing,  there  is  no  conti-act,  for  there  is  a  mistake  in  the 
identity  of  the  thing  contracted  for;  the  minds  of  the 
parties  never  really  meet  and  there  is  no  true  consent.^ 
Thus,  where  A  agreed  to  purchase  from  B  a  lot  on  Prospect 
street  and  there  were  two  streets  of  that  nnme  in  the  town, 
and  A  meant  a  lot  on  one  of  these  streets  and  B  a  lot  on 
the  other,  it  was  held  that  there  was  no  agreement.^  So 
where  a  seller  asked  $165  and  the  buyer  understood  him  to 
say  $65,  it  was  held  that  this  was  no  contract  though  the 
article  had  been  delivered  under  the  mutual  mistake.^  In 
another  case  A  agreed  to  buy  of  B  a  cargo  of  cotton  **  to 

1  Perkins  v.  Gay,  3  6.  A  JEL  8S7;  7  Am.  Rnplej  v.  Daggett,  74  111.  S61;  Cutta  v. 

Pec  668.  GaUd,  57  N.  Y.  '22d. 

s  16  M.  ft  W.  263;  and  see  Bate  v.  *  Kyle  v.  Kavanagh,  103  Maaa.  S66. 

Tbompson,  13  M.  A  W.  487.  »  Bnpley  v.  Daggett,  74  III.  851. 

*  Harvey    r.   Harris,  112  Mass.   3S; 
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arrive^  ex  Peerless  from  Bombay,"  and  there  were  two  ships 
of  that  Dame,  and  the  buyer  meant  one  and  the  seller  the 
other,  it  was  held  that  there  was  no  contract,  and  that  the 
buyer  was  not  bound  to  accept  a  cargo  which,  though  it 
came  <<  ex  Peerless  from  Bombay,"  did  not  come  in  the 
vessel  of  that  name  which  was  present  to  his  mind  when  he 
made  the  agreement.^  It  is  clear,  as  Mr.  Anson  points  out,' 
that  if  the  buyer  had  meant  a  ship  of  a  different  name  he 
would  be  bound  by  the  terms  of  his  contract ;  for  unless 
ttie  description  of  the  subject-matter  of  the  contract  admits 
of  more  meanings  than  one,  the  party  setting  up  mistake 
can  only  do  so  by  showing  that  he  meant  something  other 
than  that  which  he  said;  and  this,  he  may  not  do,  and  a 
mere  misnomer  of  the  subject  of  the  contract  will  not 
entitle  either  party  to  avoid  it  if  the  contract  itself  contains 
such  a  description  of  its  subject-matter  as  practically 
identifies  it.^  In  a  very  recent  case  the  defendant  sold  to 
plaintiff  a  blooded  cow  for  the  sum  of  $80,  both  parties  to 
the  contract  supposing  the  cow  was  barren.  Before  the 
time  for  delivery  arrived  defendant  discovered  that  the  cow 
was  with  calf,  whereupon  he  rescinded  the  sale  and  declined 
to  deliver.  As  a  breeder  the  cow  was  worth  from  $750  to 
$1,000.  The  court  held  that  the  right  of  rescission  was 
properly  exercised;  that  the  mistake  or  misapprehension 
of  the  parties  went  to  the  whole  substance  of  the  agree- 
ment. One  judge  dissented  on  the  ground  that  the  mistake 
was  as  to  the  quality  of  the  thing  sold.^ 

§  215.  Bemedy  of  Party  at  lisw.  -^  The  law  offers  two 
remedies  to  a  person  who  has  entered  into  an  agreement 
void  on  the  ground  of  mistake.  If  it  be  still  executory  he 
may  repudiate  it  and  successfully  defend  an  action  brought 
upon  it ;  or  if  he  has  paid  money  under  the  contract,  he 

1  Baffles  V.  WichelhaoB,  2  H.  A  0. 906.      B.  868;  Hazard  v.  Now  Eng.  Ins.  Co.,  1 
s  Oontr.  ISO.  Samn.  218. 

<  lonides  v.  Pacific  Ins.  Co.,  L.  B.  6  Q.  «  Sherwood  v.  Walker,  83  N.  W.  Bep. 

919. 
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may  recover  it  back  upon  the  general  principle  that  *<  where 
money  is  paid  to  another  under  the  influence  of  a  mistake, 
that  is,  upon  the  supposition  that  a  specific  fact  is  true 
which  would  entitle  the  other  to  the  money,  but  which  fact 
is  untrue,  an  action  will  lie  to  recover  it  back."  ^ 

§  216.  Remedy  of  Par^  In  Equity. —  Where  the  parties 
have  made  a  mistake  in  drafting  their  contract  a  court  of 
equity  will  correct  the  writing  in  accordance  with  the  man- 
ifest intention  of  the  parties,^  as  for  example  where  by  the 
mistake  of  a  surveyor  a  larger  amount  of  land  was  contracted 
for  than  there  was  in  reality ;  ^  where  a  mortgage  showed 
upon  its  face  that  by  the  draftsman's  mistake  the  word 
**  quarterly  "  was  used  instead  of  the  word  ••  annually ;  "  * 
or  where  a  material  mistake  is  made  in  the  quantity  of  land 
conveyed.^  But  this  relief  is  not  given  where  the  mistake 
is  not  as  to  the  contents  of  the  instrument,  but  as  to  its 
legal  effect;*  nor  where  neither  fraud,  mistake,  nor  sur- 
prise is  proved,  and  the  deed  is  such  as  the  parties  designed 
it  to  be ; '  nor  where  the  deed  is  voluntary ;  *  nor  where  it 


1  See  ante,  S  5S. 

.8  Pomero7*8  Eq.  Jur.,  f  846;  De  Jar- 
nett  V.  Cooper,  59  Cal.  708;  Elliot  r. 
Sookefet,  106  U.  S.  182;  Aldrtdge  v. 
Weems,  2  Gill  ft  J.  86;  19  Am.  Dee.  860; 
Newoomer  v.  Kline,  11  Gill  A  J.  467;  87 
Am.  Dec.  74;  Willis  v.  Henderson,  4 
Scam.  13;  88  Am.  Dec.  ISO;  Mosby  r. 
Wall,  88  Miss.  81;  65  Am.  Dec.  71; 
Leitensdorfer  v.  Delphy,  16  Mo.  100; 
55  Am.  Dec  187;  Greer  v.  Caldwell,  14 
Ga.  807;  58  Am.  Deo.  668;  Dnnham  v. 
Chatham,  21  Tex.  881;  78  Am.  Dec.  228; 
Price  V.  Cntts,  89  Ga.  148;  74  Am.  Dec. 
58;  Thompson  v.  Marshall,  86  Ala.  604; 
76  Am.  Dec.  828;  Nat.  Fire  Ins.  Co.  v. 
Crane,  16  Md.  860;  77  Am.  Deo.  889; 
Smith  V,  Jordan,  18  Minn.  864;  97  Am. 
Dec.  882;  Kilmer  v.  Smith,  77  N.  Y; 
226;  88  Am.  Rep.   618;  Turner  v.  Shaw, 

9  Am.  St.  Rep.  819;  Beardsley  v.  Knight, 

10  Vt.  185;  83  Am.  Dec.  193. 

8  Jenks  V.   Fritz,  7  Watts  &  8.  201 ; 
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42  Am.  Dec  227;  GUmore  r.  Morgan,  2 
J.  J.  Marsh.  65. 

•  Fowler  r.  Woodward,  26  Minn. 
847. 

•  Ladd  V.  Pleasants,  80  Tex.  415; 
Paine  «.  Upton,  87  X.  Y.  887;  41  Am. 
Rep.  871.  For  further  iUnsirative  oases 
see  Lawson  Rights,  Rem.  Si  Pr.,  f  8806. 

•  Toops  V.  Snyder,  70  Ind.  654; 
Leavltt  V.  Palmer,  8  N.  Y.  19;  61  Am. 
Dec  888;  Pierson  v.  Armstrong,  1  Iowa, 
282;  68  Am.  Dec  440;  Anderson  v.  Tyd- 
Ings,  8  Md.  4?7;  68  Am.  Dec  708;  Jordan 
V.  Stevens,  61  Me.  78;  81  Am.  Dec  666; 
Bart  V.  Wilson,  28  Cal.  682;  87  Am.  Dec. 
142;  Martin  v.  Hamlin,  18  Mich.  864;  100 
Am.  Dec  181. 

V  McBlderry  v.  Shipley,  2  Md.  86;  86 
Am.  Dec  708;  Bradford  v.  Bradford,  64 
N.  H.  468;  Story  v.  Conger,  86  N.  Y.  678; 
93  Am.  Dec  546. 

>  Eaton  V.  Baton,  15  Wis.  86B;  Petesch 
V.  Ham  bach,  48  Wis.  448;  Powell  v. 
Powell,  27  Gai  36;  78  Am.  Dec  784. 
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is  illegal,  or  relates  to  an  illegal  matter;  ^  nor  where  the 
mistake  was  not  matual ;  ^  nor  where  the  mistake  arose 
from  negligence;^  nor  where  the  complaining  party  has 
been  guilty  of  laches.^ 

And  equity  has  a  jurisdiction  in  cases  of  mistake  as  in 
cases  of  fraud  to  order  the  contract  to  be  delivered  up  or 
destroyed.^ 

B. 

MISREPBESENTATION. 

§  217.  In  What  Cases  Ittisrepresentation  Avoids  Con- 
tract.—  Misrepresentation  in  order  to  affect  the  formation 
or  the  discharge  of  a  contract,  must  either  be  made  (a) 
with  Si  fraudulent  motive^  or  (b)  must  occur  in  the  case  of 
certain  special  contracts^  or  must  be  (c)  a  term  or  integral 
part  of  the  contract.  And  it  must  be  borne  in  mind  that  in 
case  (c),  that  is  if  the  representation  forms  a  term  or  an 
integral  part  of  the  contract,  it  is  the  same  thing  as  a  prom- 
ise, and  if  it  turns  out  to  be  false,  the  untruth  does  not 
affect  the  formation  of  the  contract,  but  discharges  the  in- 
jured party  from  his  liabilities,  or  gives  him  aright  of  action 
for  the  breach  of  such  promise*  But  as  we  are  dealing 
here  with  cases  in  which  the  contract  has  not  been  effect- 
ually formed,  and  not  with  cases  in  which  it  has  been 
formed  and  broken,  this  latter  case  (c)  will  be  considered 
in  another  place/ 

(a)  Misrepresentation  made  with  a  fraudulent  motive  is 
a  fraud  and  will  be  treated  in  the  next  sections.  The  dis- 
tinction between  misrepresentation  and  fraud  is  that  the 
former  is  an  innocent  misstatement  or  non-disclosure  of 
factf  while  the  latter  consists  in  representations  known  to  be 
false,  or  made  in  such  reckless  ignorance  of  their  truth  or 

I  Henkle  v.  Ins.  Co.,  1  Ves.  Sr.  817;  *  Sable  v.  Maloney,  48  Wis.  881. 

Petesch  v.  Hambach,  48  WIb.  448.  •  SeepoK,  {  850. 

t  De  Jarnatt  v.  Cooper,  69  Cal.  708.  •  See  pott,  Brbach  of  Oomtbaot. 

<  Brown  v.  Fagan,  71  Ho.  668;  Toops 
V.  Snyder,  70  Ind.  554. 

245 


§  217  THE   CONSENT.  [PABT  I. 

falsehood  as  to  entitle  the  injured  partj  to  the  action  of 
deceit.^ 

(b)  As  to  naked  mispresentation,  t.  e.,  innocent  misrep- 
resentation or  non-disclosure  of  fact,  it  will  be  found  that 
unless  it  occurs  in  certain  special  kinds  of  contracts  to  be 
presently  described  it  does  not  affect  the  validity  of  the 
consent.  In  the  leading  case  of  Behn  v.  Bumeas^^  the 
court  say:  "  Properly  speaking,  a  representation  is  a 
statement  or  assertion,  made  by  one  party  to  the  other, 
before  or  at  the  time  of  the  contract,  of  some  matter  or 
circumstance  relating  to  it.  Though  it  is  sometimes  con- 
tained in  the  written  instrument,  it  is  not  an  integral  part 
of  the  contract;  and,  consequently,  the  contract  is  not 
broken  though  the  representation  proves  to  be  untrue ;  nor 
(  with  the  exception  of  the  case  of  policies  of  insurance,  at 
all  events  marine  policies,  which  stand  on  a  peculiar  anom- 
alous footing)  is  such  untruth  any  cause  of  action^  nor  has 
it  any  efficacy  whatever  unless  the  representation  was  made 
fraudulently^  either  by  reason  of  its  being  made  toith  a 
knowledge  of  its  untruth^  or  by  reason  of  its  being  made 
dishonestly  f  with  a  reckless  ignorance  whether  it  was  true  or 
untrue.  ♦  *  *  Though  representations  are  not  usually 
contained  in  the  written  instrument  of  contract,  yet  they 
sometimes  are.  But  it  is  plain  that  their  insertion  therein 
cannot  alter  their  nature.  A  question,  however,  may  arise 
whether  a  descriptive  statement  in  the  written  instrument 
is  a  mere  representation,  or  whether  it  is  a  substantive  part 
of  the  contract.  This  is  a  question  of  construction  which 
the  court  and  not  the  jury  must  determine.  If  the  court 
should  come  to  the  conclusion  that  such  a  statement  by  one 
party  was  intended  to  be  a  substantive  part  of  his  contract, 
and  not  a  mere  representation,  the  often  discussed  question 
may,  of  course,  be  raised,  whether  this  part  of  the  contract 
is  a  condition  precedent,  or  only  an  independent  agreement, 

1  Anson  Contr.  139.  «  1  B.  A  S.  877 ;  3  Id.  751. 
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a  breach  of  which  will  not  justify  a  repudiation  of  the  con- 
tract, but  will  only  be  a  cause  of  action  for  a  compensation 
in  damages"  ^ 

§  218.  Contracts  Affected  by  Misrepresentation. —  The 
special  contracts  which  are  affected  in  their  formation  by 
misrepresentation  or  non-disclosure,  are  contracts  uberri" 
masfideij  i.  e.,  those  in  which  one  of  the  parties  must,  from 
the  nature  of  the  contract,  rely  upon  statements  m2iA&  by  the 
other,  and  is  placed  at  a  disadvantage  as  regards  his  means 
of  acquiring  knowledge  upon  the  subject,  tn  the  English 
courts  three  classes  of  cases  fall  under  this  head,  viz. :  (a) 
contracts  of  insurance;  (b)  contracts  for  the  purchase  of 
shares  in  corporations;  (c)  contracts  for  the  sale  of  land, 
and  a  fourth  class  is  sustained  by  both  American  and  En- 
glish courts,  viz. :  (d)  where  the  parties  stand  towards  one 
another  in  certain  fiduciary  relations. 

§  219.  Contracts  of  Insurance. —  (a)  In  the  contract  of 
marine  insurance,  according  to  the  English  courts,  the  in- 
sured is  bound  to  give  to  the  underwriter  all  such  informa- 
tion as  would  be  likeiy  to  determine  his  judgment  in 
accepting  the  risk ;  and  misrepresentation  or  concealment 
of  any  such  matter,  though  unaccompanied  by  fraudulent 
intention,  avoids  the  policy.  <*  It  is  perfectly  well  estab- 
lished that  the  law  as  to  a  contract  of  insurance  differs  from 
that  as  to  other  contracts,  and  that  a  concealment  of  a 
material  fact,  though  made  without  any  fraudulent  inten- 
tion, vitiates  the  policy.'*  ^  The  same  doctrine  prevails  in 
the  courts  of  the  United  States.  In  McLanahan  v.  Uni- 
versal Ins,  Co.  9^  the  Supreme  Court  of  the  United  States 
say:  <<  The  contract  of  insurance  is  one  of  mutual  good 
faith;  and  the  principles  which  govern  it  are  those  of 
Enlightened  moral  policy.     The  underwriter  must  be  pre- 

1  See  pai.  Conditions  and  Warran-  >  Ion  Ides  v.  Pender,  L.  R.  9  Q  B.  687. 

ties.  ^  1  Pet.  170. 
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sumed  to  act  upon  the  belief  that  the  party  procariDg 
insurance  is  not,  at  the  time,  in  possession  of  any  fact 
material  to  the  risk,  which  he  does  not  disclose."  Every 
fact  is  material  which,  if  commanicated  to  the  underwriter, 
would  have  the  effect  to  influence  his  action  in  deelining 
or  accepting  the  risk;  and  concealment,  though  only  the 
effect  of  accident,  negligence,  inadvertence  or  mistake,  will, 
if  material,  avoid  the  policy.^  Thus  it  has  been  held  that 
the  insured  was  bound  to  communicate  to  the  insurer 
that,  a  few  hours  after  the  sailing  of  the  vessel,  a  violent 
storm  had  occurred  at  her  port  of  departure ;  ^  that  she  had 
been  so  long  on  the  voyage  as  to  raise  a  presumption  of  an 
accident  or  casualty ;  ^  that  the  vessel  at  the  time  was 
actually  lost ;  ^  or  that  the  vessel  carried  belligerent  goods, 
or  goods  contraband  of  war.* 

In  the  contract  of  fire  insurance  the  same  rule  exists  both 
in  England^  and  America,^  and  a  false  representation  of  a 
material  fact,  however  innocently  made,  avoids  the  policy.® 
But  as  the  universal  practice  now  is  to  make  applications 
for  insurance  by  way  of  answers  to  specific  written  inquiries, 
it  is  held,  under  such  an  application,  that  innocent  failure 
to  communicate,  or  innocent  non-disclosure  of  facts  about 


1  Walden  v.  Ina.  Oo.,  12  La.  184;  82 
Am.  Dec.  116;  Murgatroyd  v.  Crawford, 
3  Dall.  491 ;  LtylngBton  v.  Delafleld,  1 
Johns.  022;  Vale  r.  Ins.  Co.,  1  Wash. 
283;  Livingston  r.  Ins.  Co.,  6  Granch. 
274;  Biays  v.  Union  Ins.  Co.,  1  Wash. 
506;  Oliver  v,  Qreene,  8  Mass.  188;  3  Am. 
Dec.  96:  Stocker  v.  Ins.  Oo.,  6  Mass.  280; 
Flske  V.  Ins.  Co.,  15  Pick.  810;  Barrltt 
V.  Saratoga  Ins.  Co.,  6  Hill,  189;  40  Am. 
Dec.  845 ;  Howell  v.  Cincinnati  Ins.  Co., 
7  Ohio,  276;  Ingraham  t7.  S.  O.  Ins.  Co., 
2  Tread.  Const.  707;  Price  v,  DePean,  1 
Brev.  452;  2  Am.  Deo.  680.  And  see 
Union  Ins.  Co.'i^.  Storey,  Harp.  285; 
Lexington  Ina.  Oo,  v.  Paver,  16  Ohio, 
834;  Buggies  v.  Gen.  Mat.  Ins.  Co.,  4 
Mason,  74;  12  Wheat.  400. 

s  Ely  V.  Hallett,  2  Gaines,  67;  Moses 
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V.  Delaware  Ins.  Co.,   1  Wash.  O.  0. 
887. 

3  2Daer  on  Insurance,  468;  Westhnry 
V.  Aberdein,  2  Mees.  ft  W.  267;  Elkin  tf. 
Jansen,  13  Mees.  ft  W.  666;  Rickardsv. 
Murdock,  10  Bam.  ftO.  627;  Graham  v. 
Ins.  Co.,  6  La.  Ann.  482. 

*  Ins.  Oo.  V.  Lyman,  15  WaU.  664. 

*  Lawson  Bights,  Bern,  ft  Pr.,  §  2165. 

*  Anson  Contr.  148. 

T  Daniels  v.  Ins.  Co,,  12  Cush.  416;  60 
Am.  Dec  192;  Campbell  v,  Ins.  Co.,  9S 
Mass.  881 ;  Hartford  Ins.  Co.  v,  Harmer, 
2  Ohio  St.  452;  60  Am.  Deo.  684;  Bob- 
bltt  9.  Ins.  Co.,  66  N.  0.  70;  8  Am.  Bep. 
494;  North  Am.  Ins.  Oo.v.  Throop,  22 
Mich.  146;  7  Am.  Bep.  688;  Plnkham  v. 
Morang,  40  Me.  587. 

*  Armour  v.  Trans-Atlantic  Ina.  Co., 
90  N.  r.  450. 
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which  the  plaintiff  was  not  asked,  will  not  have  the  effect 
to  avoid  the  policy  of  insurance.'  And  there  can  be  no 
concealment  of  a  fact  which  is  not  known  to  the  insured;^ 
and  which  is  not  known  to  be  material  to  the  insurance.^ 

In  the  contract  of  life  insurance  the  English  courts  dis- 
tinguish between  it  and  contracts  of  marine  and  fire  insur- 
ance, holding  that  untruth  in  the  representations  made  to 
the  insurer  as  to  the  life  insured  will  not  affect  the  validity 
of  the  contract  unless  they  be  made  fraudulently,  or  unless 
their  truth  be  made  an  express  condition  of  the  contract.^ 
But  the  American  rule  is  that  an  untrue  allegatiqn  or  con* 
cealment  of  a  material  fact  <^  will  avoid  the  policy,  though 
such  allegation  or  concealment  be.  the  result  of  accident, 
negligence  or  design."  ^ 

§  220.  Contracts  for  Purchase  of  Stock  in  Corpora- 
tions.—  (b)  The  English  courts  require  that  persons  issuing 
a  prospectus  of  a  corporation  inviting  others  to  take  shares 
in  it  on  the  faith  of  the  representations  therein  contained, 
shall  state  everything  with  strict  and  scrupulous  accuracy, 
and  not  only  abstain  from  stating  as  a  fact  that  which 
is  not  so,  but  omit  no  one  fact  within  their  knowledge 
the  existence  of  which  might  in  any  degree  affect  the 
nature,  extent,  or  quality  of  the  privileges  and  advantages 
which  the  prospectus  holds  out  as  inducements  to  take 
shares,*  the  Lord  Chancellor  in  one  case  saying  that  mere 
non-disclosure  can  never  amount  to  fraud  unless  accompan- 
ied with  such  substantial  representations  as  give  a  false  air 


1  Banitt  V.  Ina.  Co.,  5  HiU,  188;  40 
Am.  Deo.  84ft;  Washington  Mills  Manuf. 
Co.  V.  Weymouth  Ins.  Co.,  185  Mass. 
506;  Oommonwealth  v.  Hide  A  Leather 
Ins.  Co.,  US  Mass.  186;  Clark  v.  Mannf. 
Ins.  Co.,  8  How.  249;  Qreen  v.  Merchants' 
Ins.  0o.»  10  Pick.  402 ;  Browning  v.  Home 
Ins.  Co.,  71  N.  Y.  548;  Dennison  v,  Ins. 
Co.,  90  Me.  125;  87  Am.  Dec  42. 

s  Hall  r.  Ins.  Co.,  6  Gray,  185;  Bebee 
r.  Ins.  Co.,  25  Conn.  51 ;  66  Am.  Deo.  668. 

s  May  on  Insurance,  f  202;  Wise  v. 


Ins.  Co.,  84  Md.  682;  Dennison  r.  Ins. 
Co.,  tuprci. 

«  Wheelton  v.  Hardisty,  8  £1.  A  BL 


*  Vogle  V,  Eagle  Ins.  Oo.,  6  Onsh.  42; 
Campbell  v.  Ins.  Co.,  98  Mass.  891 ;  Gon- 
oher  9.  Ins.  Co.,  20  Fed.  Rep.  596;  Bliss 
on  Life  Ins.,  76;  Hartwell  v.  Ins.  Co.,  8S 
La.  Ann.  1353;  89  Am.  Bep.  294. 

*  New  Brunswick,  eto.,  R.  Oo.  v. 
Muggeridge,  1  Dr.  A  Sm.  881 ;  Venezuela 
R.  C.  Co.  V.  Elsch,  L.  R.  2  H.  L.  118. 
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to  facts,  but  that  ^*  it  might  be  ground  in  a  proper  proceed- 
ing and  at  a  proper  time  for  setting  aside  an  aJlotment 
or  purchase  of  shares.*^  ^  Following  this,  Mr.  Anson ^ 
includes  contracts  for  the  purchase  of  shares  in  companies 
as  one  of  the  special  contracts  which  misrepresentation  will 
avoid.  But  it  is  not  believed  that  the  American  adjudica- 
tions require  iu  such  contracts  any  greater  degree  of  good 
faith  than  is  exacted  of  parties  in  regard  to  other  contracts; 
nor  would  such  contracts  lie  avoided  unless  the  representa- 
tions were  made  with  the  fraudulent  intention  of  inducing 
other  persons  relying  on  them  to  act.^ 

§  221.  Contracts  for  Sale  of  Liand.  —  (c)  In  England 
it  is  held  that  a  mis-description  of  the  premises  sold  or  of 
the  terms  to  which  they  are  subject,  though  made  without 
any  fraudulent  intention,  will  vitiate  the  contract.^  But 
in  the  United  States  the  subject-matter  of  the  contract  for 
the  sale  of  land  does  not  require  any  greater  degree  of 
good  faith  on  the  part  of  the  vendor  than  is  required  on 
the  sale  of  any  other  class  of  property.  **  The  rule  ex- 
cusing parties  from  making  disclosures  in  sales  of  person- 
alty applies  equally  in  sales  of  real  estate."  ^ 

§  222.  Contracts  between  Parties  in  Fiduciary  Bela- 
tions.  —  (d)  The  utmost  good  faith  is  required  where  the 
contracting  parties  sustain  confidential  relations  to  each 
other.  Full  disclosure  of  material  facts  is  required  in  con- 
tracts between  agent  and  principal,  attorney  and  client, 
trustee  and  beneficiary,  and  the  like,  where  special  confi* 
dence  is  reposed.^ 

1  Peek  V.  Qnrney,  L.  B.  6  H.  L.  40B.  •  Brooks  «.  Bfartin,  2  WaU.  84;  Baker 

9  Oontr.  161.  v.  Hamphrey,  101  U.  8.  602;  Casey  «. 

8  Pom.  Eq.  Jar..  {  881.  Oasey,  14  111.  112;  Korrls  v.  Taylor,  49 

*  Anson  Oontr.  160;  Flight  v.  Booth,  ni.  17;    Zeigler  v,  Hughes,  65  111.  288; 

1  Btng.  K.  G.  870;   Jones  v.  Edney,  8  Ward  «.  Armstrong,  84  111.  161;  Beed  v. 

Camp.  286.  Peterson,    91  111.  288.    See  po§it  Fbaud 

»  Bigclow  on  Fraad,  S3;  WUllams  v.  and  Uhbub  Urflubnob. 

Spnr,  24  Mich.  886. 
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§  223.  Expressions  of  Opinion.  — Even  in  the  contracts 
just  mentioned^  a  representation  of  opinion,  though 
erroneous,  will  not  invalidate  them.^  In  the  contract  of 
marine  insurance  the  opinion  of  the  master  of  the  ship 
that  the  anchorage  of  the  place  to  which  the  vessel  was 
bound  was  safe  and  good  was  held  not  to  affect  the  case  ;  * 
or  a  statement  that  '^said  vessel  will  sail  from  A  in  the 
course  of  this  month;  "  ^  or  a  statement  that  the  vessel 
would  obtain  a  cargo  of  a  certain  value ;  *  or  a  statement, 
"  We  have  no  doubt  that  we  could  get  the  insurance  effected 
in  New  York  at  that  premium."  ^  So  in  the  contract  of 
fire  insurance  where  the  insured,  in  answer  to  a  question  as 
to  the  locality  of  neighboring  buildings,  truthfully  described 
certain  sheds  but  added  that  they  "  would  not  endanger  the 
buildings  if  they  should  burn,"  this  addition  was  held  but 
matter  of  opinion,  and  not  to  amount  to  a  misrepresenta- 
tion.* And  in  the  contract  of  life  insurance  a  statement 
as  to  the  extent  of  interest  of  the  applicant  in  the  life  of 
the  assured  is  a  mere  matter  of  opinion,  and  not  a  misrepre- 
sentation unless  knowingly  untrue.^  In  contracts  for  the 
sale  of  land  expressions  of  opinion  by  a  vendor,  relative  to 
the  title,  the  quantity,  or  the  value,  etc.,  if  they  do  not 
amount  to  a  misstatement  of  matters  of  fact,  will  not, 
although  the  opinion  is  erroneous  or  ill  founded,  entitle  the 
purchaser  to  relief  on  the  ground  of  fraud.® 

§  224.  Commendatory  Expressions  —  Puffing.  —  Com- 
mendatory expressions,  such  as  men  habitually  use  in  order 
to  induce  others  to  enter  into  a  bargain,  are  not  dealt  with 


1  LaWBon  Rights,  Rem.  ft  Pr.,  §2346;  *  Fosdlck  v.  Ins.  Co.,  8  Day,  108. 

MoOlelan  v.  Scott,  24  Wis.  81;  Bryant  v.  ^  Olaeon  r.  Smith,  8  Wash.  C.  O.  167. 

Ocean  Ins.  Oo.,  22  Pick.  200.  *  Dennison  v,  Ins.  Go.,  20  Me.  125;  87 

*  Anderson  v.  Pao.  Ins.  Co.,  L.  It.  7  Am.  Dec.  42. 

O.  P.  65.  T  Conn.   Mat  Ins.  Co.   r.  Lacks,  108 

s  AUegre  v.  Maryland  Ins.  Co.,  2  Gill  U.  S.  SOS. 

ft  J.  136;  20  Am.  Dec.  424;   Rice  v,  Ins.  *  Curry  v.  Keyser,  80  Ind.  214;  Drake 

Co.,  4  Pick.  439;  Curell  r.  Ins.  Co.,  9  La.  r.  Latham,  M)  III.  270. 
163;  29  Am.  Dec  489. 
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as  serious  representations  of  fact.     A  certain  latitude  is 
allowed  to  k  man  who  wants  to  gain  a  purchaser.^ 

§  225.  Statements  of  Intention.  — A  statement  of  in- 
tention or  expectation 9  like  a  statement  of  opinion,  is  not 
a  misrepresentation.'  A  statement  in  an  application  for  an 
insurance  on  a  house,  that  the  house  is  unoccupied,  but 
is  to  be  occupied  by  a  tenant,  is  not  a  warranty  either  that 
the  house  will  remain  occupied  or  that  it  will  be  occupied 
by  a  tenant.'  So  a  policy  is  not  avoided  by  the  fact  that 
a  quantity  of  rags  was  in  the  premises  insured  at  the  time  of 
the  fire,  where  the  applicant  represented  that  no  rags  were 
kept  in  or  near  the  premises,  it  not  appearing  that  the 
representation  was  untrue  when  made.^ 

C. 

FRAUD.* 

§  226.  Introductory  —  Fraud  Defined.  —  Fraud  is  a 
false  representation  of  fact,  made  by  the  party  who  is 
charged  with  it,  with  a  knowledge  of  its  falsehood,  or  in 
reckless  disregard  whether  it  be  true  or  false,  with  the 
intention  that  it  shall  be  acted  upon  by  the  complaining 
party,  and  actually  inducing  him  to  act  upon  it,  to  his 
damage.  From  this  definition,  it  is  necessary  in  order  to 
constitute  fraud  that  the  following  constituent  elements 
shall  be  present,  viz. :  (a)  A  taXse  representation,  (b)  A 
representation  of  fact,  (c)  A  representation  made  by  the 
party  charged,  (d)  Knowledge  of  its  falsehood  or  a  reck- 
less indifference  in  the  matter,     (e)  An  intention  that  it 


1  Tiedeman  on  Sales,  f  168. 

2  Sonthem  Development  Co.  v. 
Silva,  126  U.  S.  217;  Gordon  v.  Batler,  106 
U.  S.  653;  Sawyer  v.  Prickctt,  19  W^all. 
146;  Ellis  r.  Andrews,  66  N.  T.  83; 
Chrysler  v,  Ganaday,  90  N.  Y.  272; 
Gordon  r.  Parmlee,  2  Allen,  212; 
Hooney  V.  Miller,  102  Mass.  217;  Warren 
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«.  Doolittle,  61  HI.  171 ;  Tuck  v.  Downing, 
76  111.  71. 

8  IToghes  V,  Ins.  Co.,  27  Conn.  10 ; 
O'Neil  V,  Ins.  Co.,  8  N.  Y.  122;  Herrick 
V.  Ins.  Co.,  48  Me.  668;  77  Am.  Dec.  244; 
Oatlin  V,  Ins.  Co.,  1  Sum.  484;  Hough  v. 
Ins.  Co.,  29  Conn.  10;  76  Am.  Dec  681. 

*■  Gould  r.  York,  e£o.,  Ins.  Co.,  47  Me. 
408;  74  Am.  Dec.  496. 
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shall  be  acted  upon  by   the  other  party,     (f )  A  reliance 

upon  it  by  the  other  party,     (g)  Damage  to  the  party 

deceived. 

(a)  False  Representation. 

§  227.  False  Bepresentation  Essential  —  Non-Disolos- 
ure. —  Mere  noD-disclosure  does  not  amount  to  f  raud,  where 
there  is  no  duty  on  the  party  to  make  the  disclosure.^  But 
the  active  concealment  of  a  material  fact  has  the  same 
effect  as  an  express  false  representation.^  By  an  active 
concealment  is  meant  a  representation  true  as  far  as  it  goes, 
but  accompanied  with  such  a  suppression  of  facts  as  makes 
it  convey  a  misleading  impression,  for  in  this  case  the  non- 
disclosure has  the  effect  of  impliedly  representing  that  the 
fact  concealed  does  not  exist,  or  of  rendering  the  facts  dis- 
closed absolutely  false.^  So  where  the  party  attempts  to 
draw  the  other's  attention  from  the  fact  or  to  cover  it  from 
view,  the  silence  becomes  equivalent  to  a  false  representa- 
tion and  is  a  fraud.^ 

§  228.  Party  Belying  on  Other  to  Give  Information. — 

Where  one  party  knows  that  the  other  relies  on  him  to  tell 
him  fully  as  to  the  facts  of  the  case,  a  duty  arises  on  the 
part  of  the  former  to  conceal  nothing  material  to  the  bar- 
gain.* So  where  the  parties  stand  in  fiduciary  relations  to 
each  other,  a  purchaser  is  bound  to  communicate  to  the 
vendor  all  information  in  his  possession  which  it  is  material 
for  him  to  know  in  order  to  enable  him  to  judge  of  the 
value  of  the  property.*    Thus  while  there  is  no  implied  war- 


1  Juzan  r.  Toolmin,  0  Ala.  002;  M 
Am.  Deo.  M8;Kohl  v.  Lindlej,  89  ni.  195; 
89  Am.  Deo.  S94;  Qraffensteln  v.Bpp- 
steln,  83  Kan.  444;  83  Am.  Aep.  171; 
MlllB  V.  Lee,  0  T.  B.  Men.  91 ;  17  Am.  Deo. 

iia 

t  Beard  v.  OampbeU,  9  A.  E.  Marsh, 
,18ft;  18  Am.  Deo.  888;  Morris  v,  Bndlong, 
16  Han,  670 ;  Hanks  v.  McKee,8  Lltt.  387 ; 
18  Am.  Dea  aoft. 

s  Beard  v.  Campbell,  wt^ra;  Page  v. 
Parker,  48  N.  H.  808;  80  Am.  Deo.  178; 


Baker  v.  Seahron,  1  Swan,  64;  56  Am. 
Dec.  784. 

4  Tledeman  on  Sales,  olUng  Matthews 
V.  Bliss,  88  Pick.  48;  Smith  v.  Conntry- 
man,  30  N.  Y.  065;  Boseman  v.  ConoTan, 
48  Gal.  118;  Jackson  v.  Collins,  89Mloh. 
657;  Savage  V.  Stevens,  180  Maes.  807. 

<  See  ante,  Misbbpsesbntation  ;  and 

pott,  UNDUB  IMFLUBMCB. 

«  See  ante,  MUBBPBBSBBTATioif ;  and 
pofi,  Undub  Ihvlubhob;  Lawson 
Bights,  Bern.  A  Pr.,  f  8860. 
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ranty  that  premises  leased  are  fit  for  habitation,  yet  if  a 
landlord  lets  premises,  having  upon  them  a  nuisance  preju- 
dicial to  life  or  health,  it  is  his  duty  to  inform  the  tenant 
of  the  existence  of  the  nuisance,  and  if  he  fails  to  do  so,  an 
action  for  damages  may  be  maintained  against  him,^  or  the 
tenant  may  refuse  to  be  bound  by  the  lease,  abandon  the 
premises  and  successfully  resist  an  action  for  the  rent.'  If 
an  employer  knows,  when  he  accepts  a  bond  given  to  se- 
cure the  faithful  performance  of  the  duties  of  an  agent,  that 
the  agent  is  a  defaulter,  and  conceals  the  fact  from  the 
sureties,  it  is  a  fraud  upon  them,  and  discharges  them  from 
liability.'  So  a  promise  to  marry  is  voidable  on  the  part 
of  the  man  where  he  afterwards  discovers  that  the  woman 
was  loose  and  immoral  in  her  character,^  or  she  concealed 
from  him  the  fact  that  she  had  previously  had  a  bastard 
child.* 

§  229.  Carriers  of  Goods  —  Concealment  of  Value  or 
Quality.  —  The  carrier  of  goods  has  a  right  to  know  the 
value  of  the  goods,  so  that  he  may  know  what  risk  he  takes 
on  himself,  what  care  he  should  exercise,  and  what  charge 
he  should  make.  The  owner  is  not  bound  to  state  the  value 
unless  he  is  asked  to  do  so,*  but  if  he  is  asked  the  value,  he 
must  answer  truly.'    Neither  must  the  owner  mislead  the 


1  Casar  v.  Kaniti,  60  N.  Y.  228;  Wal- 
lace V.  Lent,  1  Daly,  48J ;  Minor  v.  Sha- 
ron, 112  Mas8.4T7;  Lucas  v.  Caalter,  104 
Ind.  81 ;  Fisher  9,  Llghthall,  4  Maokey 
(D.  0.)»  82;  M  Am.  Rep.  268. 

a  Maywood  v.  Logan,  78  Mich.  135; 
18  Am.  St.  Rep.  431. 

>  Guardian  Ins.  Oo.  v,  Thompson,  68 
Gal.  208.  See  Roberts  v.  Denman,  70  Cal. 
106;  Oonn.  Mut.  Ins.  Oo.  r.  Scott,  81  Ky. 
540. 

« Butler  V.  Eischelman,  18  111.  44; 
Palmer  v.  Andrews,  7  Wend.  143;  Berry 
V.  Bakeman,  44  Me.  164;  Bell  t7.  Eaton,  28 
Ind.  468;  02  Am.  Dec.  829;  Goodall  v, 
Tharman,  1  Head,  200;  Capehart  v.  Car- 
radine,  4  Strob.  42.  But  alUer  where  he 
Jmew  of  her  lewd  character  when   he 
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made  the  promise.  Kelly  r.  Highfleld, 
15  Or.  277. 

»  Bell  V.  Baton,  28  Ind.  468;  92  Am. 
Dec.  829. 

•  R.  R.  Co.  V.  Fraloif,  100  U.  S.  24; 
Merchant's  Despatch  Oo.  v,  BoUes,  80 Ul. 
473;  Qulf,etc,  R.  Oo.  v. Clark,  18  A.  AS. 
R.  R.  Oases,  638;  Brooke  v.  Pickwick,  4 
Bing.  218;  Southern  Express  Oo.  «. 
Crook,  44  Ala.  468;  Gorham  Mfg.  Co.  v. 
Fargo, 45  How.  Pr.  90;  Camden,  etc.,  R. 
Co.  V.  Baldaof,  16  Pa.  St  67;  Relf  v. 
Rapp,  8  W.  ft  S.  21. 

7  Camden,  etc,  R.  Co.  v,  Baldauf, 
tupra;  Phillips  v.  Earle,  8  Pick.  182; 
Boskowitz  V.  Adams  Express  Co.,  5  Cent. 
L.  J.  58  (1877). 
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carrier  by  making  himunderestimatethe  value  of  the  goods, 
even  though  no  questions  are  asked ;  as  by  sending  a  largo 
sum  of  money  concealed  in  a  bag  of  hay,^  or  placed  in  a 
box  with  articles  of  small  value;'  or  by  sending  a  diamond 
ring  in  a  small  paper  box  tied  with  a  string ;'  or  by  sending 
valuable  jewelry  under  any  circumstances  which  would 
naturally  lead  the  carrier  to  suppose  it  to  be  of  but  trifling 
value  ;  ^  or  by  wrapping  up  wearing  apparel  in  a  bundle  of 
bedding;  ^  or  by  representing  that  boxes  contain  household 
goods  when  they  contain  clothing  and  jewelry ;  ^  and 
if  he  does  thus  mislead  the  carrier,  and  the  goods  are 
afterwards  stolen  or  lost,  the  carrier  is  not  liable.' 

In  all  cases  of  this  kind  the  owner  is  held  to  be  guilty  of 
constructive  fraud,  although,  in  point  of  fact,  no  fraud  was 
intended.®  In  furthef  illustration  of  this  important  rule 
requiring  fair  dealing  on  the  part  of  the  owner,  it  may  be 
mentioned  that  if  one  sends  glass  articles  in  a  box  without 
informing  the  carrier  of  the  nature  of  the  articles,  and  they 
are  broken  ;'  or  sends  a  trunk  labeled  as  containing  articles 
of  a  different  and  smaller  value  than  those  really  contained 
therein,  and  they  are  stolen  ;^®  or  sends  a  check  indorsed  in 
blank  in  a  letter  without  informing  the  carrier  of  the  contents 
of  the  letter,  and  the  letter  is  stolen ;  ^^  or  sends  money  in 
a  package,  knowing  that  by  the  rules  of  the  carrier  money 


1  Gibbon  v.  Fajnton,  4  Bnrr.  2296. 

s  Cbtcago,  eta,  R.  Co.  v.  Thompson ,  19 
ni.  078;  Magnln  v.  Dlnsmore,  62  N.  Y. 
36;  Earnest  v.  Express  Co.,  1  Woods, 
073;  Belgerv.  Dinsmore»61  N.  T.  166. 

'  Everett  r.  Southern  Bxpress  Co., 
46  Ga.  803;  Sleatv.  Fagg,  5  Barn,  ft  Aid. 
342. 

*  Oppenhelmer  v.  United  States  Ex- 
press Co.,  60  Ul.  62. 

*  Savannah,  etc.,  B.  Go.  v.  Collins,  77 
Ga.  876. 

*  Charleston,  etc.,  B.  Oo.  v,  Hoore,  5 
S.  B.  Rep.  769. 

T  Tyly  «.  Morrice,  8  Garth.  485  ;Tltch- 
borne  v.  White,  1  Strange,  145;  Earn- 
est V,  Express  Co.,  1  Woods,  579;0oxe 


V.  Heislej,  19  Pa.  St.  243;  HoUister  v. 
Nowlen,  19  Wend.  284;  Everett  «.  South- 
ern Express  Co.,  46  Ga.  808;  Cincinnati, 
etc.,  R.  Co.«.  Marcus,  88  Ul.  219;  Hell- 
man  V.  Holladay,  1  Woolw.  86b ;  Kenrig 
p.  Eggelston,  Aleyn,  93 ;  Orange  County 
Bank  v.  Brown,  9  Wend.  85. 

<  Chicago,  etc,R.  Oo.  v.  Thompson,  19 
m.  578;  Cooper  r.  Berry,  21  Ga.  526; 
Great  Northern  R.  Co.  v.  Shepherd,  14 
Bug.  Law  A  Eq.  Rep.  367. 

V  American  Express  Oo.  v.  Perkins, 
42  111.  4.K. 

10  Rolf  V.  Rapp,  8Hpra;  Holllster  v. 
Nowlen,  tuprti, 

11  Hayes  v.  Wells,  23  Cal.  185. 
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packages  are  required  to  be  put  up,  indorsed  and  sealed  in 
a  particular  way,  which  requirement  is  disregarded,  and 
the  money  is  stolen,  the  carrier  will  not  be  liable.^ 

Other  frauds  may  be  committed  by  the  owner  on  the 
carrier  which  will  prevent  a  recovery  by  the  former  —  as 
where  he  obtains  from  one  of  several  proprietors  of  a  coach 
an  agreement  to  carry  himself,  his  family,  and  his  goods 
on  a  consideration  from  which  the  other  proprietors  are  to 
derive  no  benefit.  Such  an  agreement  is  a  fraud  as  to  them, 
is  not  binding  on  them,  and  will  not  support  an  action 
against  them.'  So  where  the  owner  made  a  secret  agree- 
ment with  part  of  the  owners  of  a  vessel,  in  fraud  of  the 
others,  the  latter  were  held  not  liable.'  One  traveling 
upon  a  non-transferable  free  pass  issued  to  another  person 
and  passing  himself  as  such  person,  is  guilty  of  such 
fraud  as  to  prevent  a  recovery  for  such  injury,  unless 
the  negligence  was  so  gross  as  to  amount  to  a  willful 
injury.* 

§  230.  Non-Disclosure  by  Vendor. —  The  silence  of  a 
seller  of  an  article  when  the  buyer  is  exaggerating  the  value 
or  quality  of  the  goods  is  not  a  fraud  nor  is  the  seller 
obliged  to  point  out  defects  in  them  (t. «.,  patent  defects)  if 
they  can  be  discovered  by  the  buyer  by  the  exercise  of  rea- 
sonable diligence ;  for  the  rule  in  the  case  of  sales  is  caveat 
emptor.^  But  if  the  seller  does  anything  to  prevent  the 
discovery  he  is  guilty  of  a  fraud.*  Thus  where  a  person,  in 
order  to  sell  a  log  of  mahogany,  turned  it  so  as  to  conceal 


1  St  John  9.  Express  Co.,  1  Woods, 

eia. 

2  Blgnold  V,  Wafeerhoase,  1  Mau.  A 
8eL  256;  Jones  v.  Sims,  9  Port.  2S6. 

8  Jones  V.  81ms,  9  Port.  236;  88  Am. 
Deo.  818. 

4  Toledo,  etc,  B.  Ca  v.  Beggs,  86  IlL 
80;  28  Am.  Rep.  618. 

•  Hart  V,  Holoombo,  83  N.  H.  186; 
Teasey  v.  Dalton,  8  Allen,  380 ;  L^tle  v. 
Bird,  8  Jones,  222;  Port  v.  Williams,  6 
Ind.  219;  Warner  v,  Danlele,  1  Wood  A. 
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M.  90;  TnthiU  v.  Babcock,  2  Wood  A IC. 
298;  Hoogh  i;.  Rlohardson,  8  Story,  669; 
Brown  V,  Leach,  107  Mass.  864;  Stephens 
V.  Orman,  10  Fla.  9;  Bocchi  v.  Sohwa- 
baoher,  33  La.  An.  1364;  Brown  v.  Cas- 
tles, 11  Cash.  350;  Dickinson  v.  Lee,  103 
Mass.  669;  Homer  v.  Perkins,  124  Mass. 
81. 

«  Paddock  v.  Strobrldge,  29  Vt.  470; 
Maynard  v.  Maynard,  49  Vt  297;  Benln- 
ger  V.  Corwin,  24  N.  J.  (L.)  968;  Oroyle  v. 
Moses,  90  Fa.  St.  260. 
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a  hole  in  the  underneath  side,  it  was  held  a  fraud  on  the 
buyer.*  In  Smith  v.  Click^^  defendant  in  payment  of 
a  horse,  delivered  bank  bills  to  the  plaintiff,  which  were 
known  to  the  defendant  to  be  worthless  at  the  time,  and  un* 
known  to  the  plaintiff,  with  an  agreement  that  if  the  notes 
were  not  returned  in  a  given  time,  the  defendant  should  not 
be  bound  to  receive  them.  It  was  held,  that  it  was  a  fraud, 
and  that  the  plaintiff  had  a  right  to  recover  the  value  of  the 
horse,  though  he  did  not  return  the  notes  within  the  time 
limited. 

Where  one  expressly  sells  *'  with  all  faults,"  it  is  no  fraud 
for  him  to  conceal  any  defects  in  the  article  even  though  he 
knows  of  them.^  But  the  rule  is  different  when  the  seller 
by  positive  means  prevents  the  buyer  from  detecting  the  de- 
fects.^ Thus  in  one  case  where  a  person  sold  a  vessel  with 
all  faults,  and,  before  the  sale,  had  taken  her  from  the 
ways  on  which  she  lay  and  placed  her  afloat  in  a  dock  for 
the  purpose  of  preventing  an  examination  of  the  bottom, 
which  he  knew  to  be  unsound,  it  was  held  that  the  buyer 
was  entitled  to  avoid  the  sale.^ 

Where  a  person  sells  an  article  with  a  material  latent 
defect,  without  disclosing  it  to  the  buyer,  he  is  guilty  of  a 
fraud,*  and  so  as  to  all  defects  not  discoverable  by  the 
buyer,  as  where  to  his  knowledge  poison  has  been  spilled 
upon  fodder,'  or  animals  sold  by  him  for  breeding  pur- 
poses are  known  by  him  to  be  impotent.^ 


1  Udell  V.  Atherton»  7  Hurl.  AN.  172;  Yinlng,  102  Mass.  135;  3  Am.  Rep.  440; 

80  Lb  J.  Bz.  887.  Hanson  v,  Edgerly,  29  N.  H.  348;  Brown 

S  4  Hnmpb.  186.  v,  Montgomery,  20  X.  Y.  287 ;  7'^  Am.  Dec. 

s  West  V.  Anderson,  9  Oonn.  10?;  21  404;  Brown  r.  Gray,  6  Jone^s,  108;  72  Am. 

Am.   Deo.  787;  Schneider  v.   Heath,  8  Dec.  Ii68 ;  Singleton  v.   Kennedy,  9    U. 

Camp. 006 ;Baglehole V.Walters, 8 Gamp.  Mon.  222;  Uadley  v.  Clinton  Importing 

154;  Henshaw  v.   Robins,  9  Meto.  88;  Co.,  13  Ohio  St.  502;  82  Am.  Dec  454; 

Whitney  v.  Boardman,  118  Mass.   247;  Cecil  v,  Spurger,  32  Mo.  462;  82  Am  Dec. 

Gosslerv.  Eagle  SagarRef  Co.,  108  Mass.  140;  Paddock  v,  Strobridge,  29  Vt.  470; 

381 ;  Smith  v,  Andrews,  3  Ired.  6.  Haghcs  v.  Robertson,  1  T.  B.  Mon.  216 ; 

*  Baglehole  v.  Walters,  auprtu  15  Am.  Dec.  104 ;  Croyle  v,  Moses,  90  Pa. 

*  Schneider  v.  Heath,  8  Camp.  606.  St.  250 ;  35  Am.  Rep.  654. 

*  Maynard  v*  Maynard,  49  Vt.  297 ;  ?  French  r.  Vinlng,  102  Mass.  186. 
Graham  «.  Stiles,  88  Yt.  678;  French  v.  »  Maynard  v.  Maynard,  49  Vt.  297. 
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§  231.  False  Bepresentatlons  Amounting  to  Fraud. — 

A  false  representation  made  by  a  seller  and  known  to  him 
to  be  such,  by  reason  of  which  the  purchaser  is  induced  to 
buy,  is  a  fraud  which  will  avoid  the  contract.*  The  follow- 
ing, it  is  said,'  are  examples  of  representations  which  are 
held  to  establish  fraud  in  the  sale  of  goods,  viz. :  where  the 
vendor  sells  a  note  which  he  knows  has  been  paid ;  ^  where 
he  misrepresents  the  amount  of  the  previous  sales  of  a 
patented  article  which  he  is  offering  to  sell ;  *  where  he 
misrepresents  the  profits  of  the  business ;  ^  where  he  states 
falsely  that  the  property  he  is  selling  is  free  from  incum- 
brances ;  ^  where  the  vendor  of  a  note  states  that  the  makers 
are  **  wealthy  and  responsible  men;"^  where  the  seller 
states  that  a  farm  yielded  a  certain  quantity  of  hay ;  *  where 
he  sells  property  when  it  does  not  really  exist ;  ^  where  he 
falsely  states  that  railroad  bonds  are  secured  by  first 
mortgage.^® 

So  the  buyer  may  be  guilty  of  false  representations 
nmounling  to  a  fraud.  Such  devices  may,  it  is  said,** 
assume  a  varietv  of  forms,  but  the  more  common  consist 
of  misrepresentations  of  the  credit  and  financial  stand* 
ing  of  the  buyer,*'  and  of  his  identity  or  business  con- 
nections with  other  men,*^  of  forged  recommendations  of 


1  Walkor  v.  Danlop,  5  Hayw.  (Tenn.) 
271 ;  9.  Ato.  Dec.  787 ;  Bean  v.  Herrick,  12 
Mc.  202;  28  Am.  Dec.  176;  Campbell  v. 
Illllmnn,  16  B.  Mon.  608;  61  Am.  Dec.  IfiS. 

2  Tiedcman  on  Sales,  §  164. 

3  Neif  V.  Clute,  12  Barb.  466;  Sibley  v. 
Halbert.  15  Gray,  509. 

*  Crosaland r.  Hall,  83  N.  J.  (Bq.)  Ill; 
Miller  V.  Barber,  66  X.  Y.  558;  Somers  v. 
lUchards,  46  Vt.  170. 

&  Taylor  v.  Saarman,  110  Pa.  St.  3. 

»Ward  V.  Weraan,  17  Wend.  193; 
Halgbt  V.  Hoyt,  19  N.  Y.  464 ;  Maason  r. 
Bovet,  1  Denio,  68. 

'  Alexander  v.  Dennis,  9  Port  174. 

>  Coon  V.  Atwell,  46  N.  H.  510;  Martin 
V.  Jordan,  60  Me.  631. 

0  Wordell  v.  Fosdlck,  13  Johns.  826. 

10  Olark  v,  Bdgar,  84  Mo.  106. 
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11  Tiedeman  on  Sales,  §  168.    . 

12  Lacky  v.  Roberts,  25  Conn.  486 ; 
Oary  V.  Hotallmg.  1  UiU,  311;  Oimstead 
V.  Hotalllng,  1  Hill.  817;  Van  Seste  r. 
Conover,  SO  Barb.  647;  Hunter  r.  Hud- 
son River  Iron  Co.,  SO  Barb.  494 ;  Eaton 
V  Avery,  83  N.  Y.  31;  Nangatuck 
Cutlery  Co.  v.  Babcock,  22  Hun,  481; 
Devoe  v.  Brandt,  53  N.  Y.  462;  Gregory 
V,  Schoenell,  55  Ind.  101 ;  Lyon  v.  Brlggs, 
14  R.  1. 222;  Cain  r.  Dickinson.  60  N.  Y. 
371 ;  Genesse  Co.  Sav.  Bk.  v.  Mich.  Barge 
Co.,  62  Mich.  164 ;  Cochran  v.  Stewart,  21 
Minn.  485;  Williams  v.  Given,  6  Gratt. 
268. 

U  Barker  o.  Dinsmore,  72  Pa.  St  427; 
Kingsford  v.  Merry,  1  H.  &  N.  603; 
3IoCrilll8  V.  Allen,  67  Vt.  605;  Aborn  v. 
Merchants*  Despatch  Co  ,  135  Mass.  288; 
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others,^  and  the  transfer  in  payment  of  the  price  of  worth- 
less secnritiesy^  counterfeit  money,*  stolen  goods/  or  of 
checks  which  will  not  be  honored  on  account  of  want  of 
funds.* 

§  232.  Non-Disclosiire  by  Parchaser.  —  A  buyer  of 
chattels  is  not  obliged  to  disclose  facts  within  his  knowledge, 
which  would  materially  affect  the  negotiation,  as  for  ex- 
ample facts  which  would  enhance  their  value*  or  facts 
which  relate  to  his  own  ability  to  pay  for  them.^      But  if 


Radliffe  v.  Dalllnger,  141  Mass.  1; 
Alexander  r.  Swackhamer,  105  Ind.  81; 
Hardman  v.  Bootb,  82  L.  J.  (N.  8.)  Ex. 
105. 

1  Mowrey  v.  Walsh,  8  Cow.  288. 

S  Manning  r.  Albeo,  11  Allen,  520. 

3  Amett  V.  Cloudas,  i  Dana,  800; 
Green  v.  Humphrey,  60  Pa.  St  212 ;  Coch- 
ran V.  Stewart,  21  Minn.  485;  White  v. 
Garden,  10  G.  6.  919;  Hamer  v.  Fisher, 
58  Pa.  St.  468;  WlUlams  v.  Given,  OGratt. 
268. 

*  Titcomb  V,  Wood,  88  Me.  563;  Aren* 
dale  V,  Morgan,  5  Sand.  703;  Lee  o.  Port- 
wood.  41  Miss.  109. 

ft  Haw«e  V.Crowe,  Kyan  ft  M.  414; 
Hodgson  V.  Barrett,  33  Ohio  St.  63; 
Bristol  V.  Witsmore,  1 B.  &  C.  514. 

^  Laidlaw  v.  Organ,  2  Wheat.  178; 
Smith  V,  Beatty,2  Ired.  (Eq.)  4S6;Bat 
ler's  Appeal,  26  Pa.  St.  63;  Kintzlng  v. 
McElrath,  5  Pa.  St.  467;  Harris  v.  Tyson, 
24  Pa.  St.  847 ;  Matthews  v.  Bliss,  22  Pick. 
48. 

"*  Where  a  man  bays  goods  he  either 
expressly  or  impliedly  promises  to  pay 
for  them.  And  a  promise  to  pay  for 
goods  by  a  party  whose  object  Is  to  ob- 
tain them  from  the  owner  with  his  con- 
sent through  the  form  of  purchase, 
when  the  party  knows  that  he  is  insol- 
vent and  intends  never  to  pay  for 
them,  is  fraudulent.  Donaldson  v. 
Farwell,98  U.  S.  631;  Stewart  v.  Emer- 
son, 62  N.  H.  301 ;  Jordan  r.  Osgood,  1U9 
Mass.  457 ;  Dow  v.  Sanborn,  3  Allen,  181 ; 
Hennequin  v.  Naylor,  24  N.  Y.  139; 
Wright  V,  Brown,  67  N.  T.  1 ;  Allen  v. 
Hartfleld,  76  Ul.  358;  Thompson  v,  Bose, 
16  Conn.  71 ;   Ayers  v.  French,  41  Conn. 


142;  Shipmanv.  Seymour,  40  Mich.  274; 
Oamahan  v.  Bailey,  28  Fed.  Rep.  579; 
Taloott  V,  Henderson,  31  Ohio  St.  162. 
But  this  intention  must  be  absolute.  It 
is  not  fraudulent  if  the  intention  was 
only  not  to  pay  for  them  at  the  time 
agreed  upon,  but  the  party  honestly 
intended  to  pay  for  them  at  some  other 
time.  Biedault  r.  Wales,  20  Mo.  546; 
Mitchell  V.  Worden,  20  Barb.  253;  Buck- 
ley V.  Aitchor,  21  Barb.  586.  And  such 
fraudulent  intention  must  exist  prior 
to  the  sale.  A  subsequent  change  of 
mind  does  not  avoid  the  sale.  Burrill 
V.  Stevens,  73  Mc.  395 ;  Parker  v,  Byrnes. 
1  How.  637;  Cross  v.  Peters,  1  Greenl, 
878;  Rowley  V.  Bigelow,  12  Pick.  807; 
Biggs  r.  B.irry,  2  Curt.  C.  0. 289. 

The  reason  for  the  rule  as  first  given 
is  that  the  promise  to  pay  implies  a 
representation  by  the  party  that  he  has 
confidence  in  his  ability  to  pay  and 
really  Intends  to  pay,  and  the  conceal- 
ment of  his  insolvency  with  an  Inten- 
tion not  to  pay  renders  the  promise  a 
fraudulent  misrepresentation. 

On  the  other  hand  omission  of  a  pur- 
chaser to  disclose  his  insolvency,  un- 
accompanied with  an  intention  not  to 
pay,  does  not  make  the  promise  to  pay 
fraudulent,  for  it  is  often  the  case  that 
the  purchaser  relies,  for  his  ability  to 
pay,  upon  his  credit  alone,  and  is  not  dis- 
appointed. Morrill  V.  Blackman,  420onn. 
824;  Nichols  v  Pinner,  18 N.  Y.  295 ;  Morris 
V.  Talcott,  96  N.  Y.  100;  Talcott  v. 
Henderson,  31  Ohio  St.  162.  And  while 
a  man  is  really  struggling  against  ad- 
versity, with  an  honest  intent  to  re- 
trieve  his  fortunes,   he   may  make  a 
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the  buyer  has  taken  upon  himself  an  obligation  to  furnish 
information  9  then  hU  failure  to  disclose  will  be  a  fraud  ^  as 
it  will  also  where  he  seeks  to  mislead  by  disclosing  half  of 
the  truth.' 

So  a  purchaser  of  real  property  is  not  obliged  to  disclose 
a  fact  which,  unknown  to  the  seller,  increases  its  value. ^ 
In  a  leading  English  case  where  A  purchased  a  piece  of 
land  from  B,  keeping  from  B  the  fact  that  there  was«  un- 
known to  him,  a  mine  under  the  land,  it  was  held  that  A 
was  under  no .  legal  obligation  to  disclose  it  to  B.^  In 
Coddington  v.  Ooddard^^  the  purchaser  in  New  York  knew 
of  an  advance  in  the  price  of  copper  in  Europe,  but  his 
broker  in  Boston  was  ignorant  of  the  advance,  and  on  being 
asked  by  the  seller,  just  before  the  sale,  whether  there  was 
any  advance,  replied,  "None  that  I  know  of."  It  was 
held  that  there  was  no  such  concealment  as  would  invalidate 
the  contract. 

(b)  Representation  of  Fact. 

§  233.  Matters  of  Opinion.  —  The  representation  must 
be  of  a  matter  of  fact,  for  a  mere  expression  of  opinion, 
which  turns  out  to  be  unfounded,  will  not  invalidate  a  con- 
tract. An  illustration  of  the  difference  between  opinion 
and  representation  is  found  in  the  difference  between  the 
vendor  of  property  saying  that  it  is  worth  so  much,  and 
his  saying  that  he  gave  so  much  for  it.     The  first  is  an 


valid  purchase  on  credit,  although  he 
does  not  disclose  the  extent  of  his 
embarrassments,  for  In  snoh  a  case 
there  is  wanting  the  fraadalent  design 
never  to  pay.  Henshaw  «.  Bryant,  4 
Scam.  97;  Patton  v.  Campbell,  70111.  72. 

1  Dambmann  v.  Sohnlting,  75  N.  Y. 

2  Tledeman  on  Sales,  %  171,  citing 
Tomer  v.  Harvey,  Jacob,  178;  Bench  v. 
Sheldon,  14  Barb.  66;  Prescottr.  Wright, 
4  Gray,  461;  Paol  9.  Hadley,  23  Barb. 
521;   Dambmann  v.  Schnlting,  75  N.  ^ 
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62;  Smith  v.  Countryman,  89  K.  Y.666; 
Howard  v.  Gould,  28  Vt.  023;  Hadley  r. 
Clinton  Co.,  18  Ohio.  St.  602.  And  see 
Mallory  v.  Leach,  85  Vt.  156;  Kidney  r. 
Stoddard,  7  Met.  262. 

3  Fox  V,  Mackreth  pott;    Harris  v.. 
Tyson,  24  Pa.  St.  347;  64  Am.  Dec.  661; 
Laidlaw  V.  Organ,  2  Wheat.  178;  Mactier 
V.  Frith,  6  Wend.  103;  21  Am.  Dec  262. 

*  Fox  r.  Mackreth,  2  Brown  Ch.  420; 
Smith  V.  Beatty,  2  Ired.  (Bq.)  456;  40 
Am.  Dec.  435. 

>  82  Mass.  463. 
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opinion  which  the  buyer  may  adopt  if  he  will,^  the  second 
is  an  assertion  of  fact  which»  if  false  to  the  knowledge  of 
the  seller,  is  also  fraudulent.^  Thus  to  say  that  the  subject- 
matter  of  the  sale  was  **  good  oil  land  "  has  been  held  not 
fraudulent,^  while  to  say  that  a  business  is  profitable,^  or 
that  an  old  stock  of  goods  was  **  fresh  and  new  "  was.* 

§  234.  Matters  of  Intention.  —  An  expression  of  inten- 
tion, as  we  have  seen,*  does  not  amount  to  a  statement  of 
fact;  therefore  false  promises  of  the  vendor  to  do  some- 
thing in  the  future  for  the  vendee  as  well  as  false  repre- 
sentations as  to  what  the  vendee  could  do  with  the  property 
do  not  constitute  fraud,^  and  the  same  has  been  held  as  to 
representations  by  the  purchaser  that  if  a  contract  were  to 
be  made  he  had  capital,  and  would  make  improvements 
which  would  induce  the  immigration  of  mechanics,  etc.^ 

§  235.  Matters  of  liaw.  —  False  representations  of  law 
or  of  the  legal  effect  of  a  contract  will  not  sustain  an  action 
of  deceit  or  justify  a  court  in  rescinding  a  contract,  except 
where  some  relation  of  confidence  and  trust  existed  between 
the  parties,  or  where  one,  by  reason  of  his  ignorance  or  un- 
familiarity  with  business,  was  compelled  to  rely  and  did 
rely  on  the  superior  knowledge  of  the  other.^    But  it  is 


1  Nowlan  r.  Cain,  3  Allen,  S68;  Ohet- 
ter  V.  Comstock,  6  BobL  1;  Noetting 
V.  Wrlffbt,  72  m.  880;  Dayis  v.  Meeker* 
6  Johns.  8M;  Gordon  v.  Bailer,  106  U.  S. 
663;  Cagney  v,  Oason,  77  Ind.  494;  Ellis 
V.  Andrews,  66  N.  Y.  8S;  Furman  v. 
Titas,  40  N.  Y.  284;  Miller  v.  Young,  86 
Ul.  364;  Anderson  v.  mil.  12  8.  AM.  079; 
Com.  V.  Jaekson,  18S  Mass.  16;  Henuner 
r.  Cooper,  8  Allen,  884;  Cooper  v.  Lot- 
ering,  106 Mass.  79 ;  Holbrook  v.  Connor, 
60  Me.  678. 

>  Harvey  v.  Young,  Yelv.  20;  Lindsay 
Pet  Co.  V.  Hurd,  L.  B.  6  C.  P.  243;  Ives 
V.  Carter,  24  Conn.  403;  Somersv.  Blob- 
ards,  46  Yt.  170;  Simar  v.  Canaday,  63  K. 
Y.  296 ;  Chrysler  v.  Canaday,  90  X.  Y.  272 ; 
Jackson  v.  Collins,  39  Mich.  557. 


3  Watts  V.  Cnmmings,  69  Pa  St  84. 

4  Tledeman  on  Sales,  citing  Cruess  v. 
Fe88ler,89Cal.  886;  Somersv.  Richards, 
46  Yt  170;  Miller  v.  Barber,  66  K.  Y.  568; 
Crossland  v.  Hall,  38  K.  J.  (Eq.)  111. 

*  Jackson  v.  Collins,  89  Mich.  657. 

*  Ant€t  §  217  ;  Misrepresentation. 

^  Tledeman  on  Sales,  citing  Long  v. 
Woodman,  58  Me.  62 ;  Gordon  v.  Parmlee, 
2  Allen,  212;  Pedrick  r.  Porter,  5  Allen, 
824;  Mooney  v.  Miller,  102  Mass.  217. 

>  Lawson  Rights,  Hem.  A  Pr.,  §  2846. 

*  Piatt  V.  Scott,  6  Blackf.  889;  89  Am. 
Dec.  436;  Thompson  v.  Phoonlz  Ins.  Co., 
76  Me.  65;  46  Am.  Rep.  867;  Fish  r. 
Cleland,33  111.238;  Drake  v.  Latham,  50 
111.  270;  DiUman  v.  Nadlehoflfer.  119  111. 
567;  Ins.  Co.   r.  Reed,  3.1  Oliio  St.  2%$; 
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held  that  fraudulent  representations  as  to  the  legal  opera- 
tion and  effect  of  an  instrument  will  be  sufficient  to  avoid 
the  same,  when  made  to  a  party  who  is  unable  to  judge  of 
its  true  character  and  construction.^  And  a  false  represen- 
tation as  to  a  foreign  law,  or  a  private  act,  stands  on  a 
different  footing,  since  a  man  is  not  presumed  to  know 
them.^ 

(c)  By  Party  Charged. 

§  236.  Fraud  of  Third  Party. — The  representation  must 
have  been  made  by  the  other  party  to  the  contract  or  by 
his  agent  or  with  his  connivance,^  for  a  contract  is  not 
affected  by  the  fraud  of  a  third  person  in  which  the  other 
party  was  not  implicated.  <^  There  is  no  case  in  which  a 
fraud  intended  by  one  man  shall  overturn  a  fair  and  bona 
fide  contract  between  two  others.''  ^ 

(d)  Knowledge  of  Falsehood. 

§  237.  Representation  Must  be  Knowingly  False.  —  A 

representation  made  with  a  belief  in  its  truth,  though  not 
true  in  point  of  fact,  is  not  a  legal  fraud  .^    Yet  it  seems 


Upton  V.  Tribiloock,91  U.  S.  46;  Wbeaton 
V.  Wheaton,  9  Oonn.  96;  Plnkham  v. 
Greer,  S  N.  H.  168;  Townsend  v.  Coles, 
31  Ala.  428;  Clem  v.  Newcastle,  etc.,  9 
Ind.  488;  68  Am.  Dec  658;  Grant  v. 
Grant,  66  Me.  673 ;  Mooreland  v.  Atchison , 
19  Tex.  808;  Simms  v,  Ferrel,46Ga.  586. 

1  Berry  v,  Whitney,  40  Mich.  71. 

2  Lawson  Presumptive  Ev.,  Bnle  2,  p. 
14;  Boyers  v,  Pratt,  1  Hamph.  90;  Haven 
V.  Foster.  9  Pick.  112;  King  v.  Dolittlc,  1 
Head,  77. 

3  Adams  v.  Sonle,  38  Vt.  538;  Konner 
V.  Harding,  86  111.  264 ;  Witherwax  v. 
Riddle,  121  111.  140.  Where  a  person 
wrote  a  letter  stating  his  willingness  to 
grant  a  lease,  for  the  purpose  of  the 
letter  being  shown  to  a  person  propos- 
ing to  lend  money  to  the  lessee  upon 
the  security  of  the  lease ;  and  it  appeared 
that  he  had  before  granted  a  concurrent 
lease  of  the  same  property,  which  he 
alleged  that  he  had  forgotten,  li  was 
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held  that  he  was  responsible  for  his 
statement  and  for  the  repayment  of  the 
loan  made  upon  the  faith  of  it.  Slim  v. 
Orouchcr,  2  Giff.  87.  In  another  Bngltsh 
case,  Rawlins  v.  Wickham,  3  De  S.  A  J. 
304.  two  persons  in  a  bank,  upon  treaty 
with  an  incoming  partner,  Joined  in  pre- 
senting to  him  a  false  statement  of  tho 
affairs  of  the  bank,  by  which  ho  was  In  • 
duced  to  become  a  partner;  the  state- 
ment was  false  to  the  knowledge  of  one 
of  them,  who  was  acquainted  with  the 
affairs  of  the  bank,  but  not  to  the  knowl  • 
edge  of  the  other,  who  joined  In  it  in 
reliance  upon  his  partner.  It  was  held 
that  the  incoming  partner  was  entitled 
to  rescind  the  contract  and  to  claim 
restitution  against  both  partners. 

«  Master  V.  Miller,  4  T.  R.  887. 

*  Ormrod  v.  Huth,  14  Mecs.  A  W.  664 ; 
Evans  v.  Collins,  5  Q.  B.  804;  Hayoroft  r. 
Creasy,  2  East,  92;  Taylor  v.  Ashton,  11 
Mees.  ft  W.  401 ;  Rawlings  v.  Bell,  1  Com. 
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that  if  the  representation  is  of  a  material  fact,  and  induces 
the  contract  by  one  relying  on  it,  it  is,  even  when  innocently 
made,  a  good  ground  for  setting  aside  the  contract.^  In 
Bower  v.  Fenn^  it  was  held  that  on  a  sale  of  a  business 
establishment,  if  the  purchaser  has  no  knowledge  of  the 
business,  and  relies  on  the  seller's  statement  as  to  the 
value,  and  the  seller  knows  of  such  reliance,  and  those 
statements  are  false,  to  the  purchaser's  injury,  although  the 
seller  believed  them  true,  the  purchaser  may  be  relieved.* 

I 

§  238.  Or  Not  Known  to  be  True. —  And  where  persons 
take  upon  themselves  to  make  assertions  as  to  which  they 
are  ignorant  whether  they  are  true  or  untrue,  thej''  are  as 
responsible  as  if  they  had  asserted  that  which  they  knew  to 
be  untrue.  Whether  a  party  misrepresenting  a  fact  knew 
it  to  be  false,  or  made  the  assertion  without  knowing  whether 
it  were  true  or  false,  is  wholly  immaterial;  for  the  affirma- 
tion of  what  one  does  not  know  or  believe  to  be  true  is  as 
unjustifiable  as  the  affirmation  of  what  is  known  to  be  false. ^ 
And  the  same  is  true  where  the  party  is  negligent,  or  ought 
to  have  known  or  remembered  the  truth,  and  did  not.^ 


B.  951 ;  ShrewBbary  v.  Bloant,  2  Man.  & 
G.  475;  Griswold  v.  Sabin,  51  N.  H  1S7; 
12  Am.  Sep.  76;  Mamlock  v,  Fairbanks, 
46  Wis.  415;  82  Am.  Bep.  716. 

1  Sbaokleford  v.  Handley,  1  A.  K. 
MarBh.  496;  10  Am.  Deo.  75S. 

3  90  Pa.  St  359;  35  Am.  Rep.  662. 

8  See  also  Cabot  9.  Christie,  42  Vt. 
121;  1  Am.  Bep.  318. 

«  Donaldson  tr.  Toang,  Meigs.  165 ; 
Snyder  V.  Findley,  1  X.  J.  (Li.)  78;  1  Am. 
Deo.  198 ;  Thompson  v.  Tate,  1  Mnrph.  97 ; 
3  Am.  Deo.  678;  Waters  r.  Mattlngly,  1 
Bibb,  244;  4  Am.  Dec  681;  Monroe  v. 
Pritchett,  16  Ala.  785;  50  Am.  Dec.  203; 
Alvarez  v.  Brannan,  7  Cal.  608;  68  Am. 
Deo.  274;  Frensel  v.  Miller,  37  Ind.  1 ;  10 
Am.  Rep.  62;  Smith  v.  Richards,  13  Pet. 
26;  Smith  v.  Babcook,  2  Wood.  AM.  246; 
Foster  v.  Kennedy,  88  Ala.  359;  81  Am. 
Dec  56;  Terhuno  r.  Devpr,  SG  G«.  r»48; 
Harding  r.  Randall,  15  Me.  332 ;  Hazard  v. 


Irwin,  18  Pick.  95;  Bennett  v.  Jiid8on,21 
N.  Y.  238;  Hubbard  v.  Briggs,  31  N.  Y. 
518,540;  People  v.  Sally,  5  Park.  Cr.  142; 
Oraig  V  Ward,  36  Barb.  377;  Sharp  r. 
New  York,  40  Barb.  256;  Mitchell  v.  Zim  • 
merman,  4  Tex.  75 ;  51  Am.  Dec  717 ;  Case 
o.  Ayers,  65  III.  142;  Ruff  v,  Janett,  94  111. 
475;  Stone  o.  Denny,  4  Mete  151;  Litch- 
fleld  V.  Hutchinson,  117  Mass.  195;  Cabot 
r.  Christie,  42  Vt.  121;  Cooper  v,  Schlcs- 
singer,  111  U.  S.  148;  Cole  v,  Cassidy, 
138  Mass.  487;  Walsh  v,  Morse,  80  Mo. 
568 ;  Caldwell  v.  Henry,  76  Mo.  254 ;  John- 
son V.  Berney,  9  111.  App.  64;  Raton  r. 
Winnie,  20  Mich.  156;  Stone  r.  Covell,  29 
Mich.  359;  Woodruff  r.  Garner,  27  Ind.  4; 
M^irshr.  Falker,  40  X.  Y.  562;  Bristol  v. 
Braidwood,  28  Mich.  191. 

^  East  V.  Matheny,  1  A.  K.  Marsh. 
192;  10  Am.  Dec  721;  Pulsford  v.  Rich- 
ard, 17  Bcav.  94. 
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§  239.  Representation  Subsequently  Becominif  False  or 
True. —  A  representation  not  known  to  be  false  when  made, 
but  discovered  to  be  false  before  the  contract  induced  by  it  is 
sought  to  be  enforced,  is  fraudulent,  and  the  contract  may 
be  resisted  on  this  ground.^  On  the  other  hand  a  represen- 
tation that  was  false  at  the  time  it  was  made  may,  by  a 
change  of  circumstances,  become  a  true  representation  at 
the  time  it  is  acted  upon.^ 

(e)  Intention  thai  it  be  Acted  Upon, 

§  240.  Representation  made  witliout  such  Intention. — 

The  representation  must  be  made  with  the  intention  that  it 
shall  be  acted  on  by  the  injured  party. ^  Thus  where  the 
directors  of  a  company  made  false  representations  in  their 
prospectus  asking  for  origiual  subscriptions  to  the  stock,  it 
was  held  that  their  liability  did  not  extend  beyond  the  first 
applicants,  so  as  to  include  persons  who  subsequently  pur* 
chased  shares  which  came  into  the  market,  the  ground  of 
this  decision  being  that  their  inteution  to  deceive  could  not 
be  supposed  to  extend  beyond  the  first  applicants  for 
shares.* 

§  241.  Need  not  be  made  to  Injured  Party. —  But  the 

representation  need  not  be  made  directly  to  the  injured 
party. ^  In  Lang  ridge  v.  Levyf  the  defendant  sold  a  gun 
to  the  father  of  the  plaintiff  for  the  use  of  himself  and  his 
sons,  representing  tliat  the  gun  had  been  made  by  Nock  and 
was  ^<  a  good,  safe,  and  secure  gun  :  "  the  plaintiff  used  the 


1  RcynaU  v.  Sprye,  1  Do  G.  M.  &  G. 
660 ;  Tralle  v.  Bernoy,  4  Id.  818.  In  Bed  - 
grade  v.  Hard,  80  Ch.  Div.  IS,  Jesscl,  M. 
B.,  said:  "  Assamlng  tbat  fraad  must  bo 
shown  In  order  to  set  aside  a  contract, 
you  have  It  where  a  man,  having  ob- 
tained a  beneficial  contract  by  a  state- 
ment which  he  now  knows  to  be  false, 
insiBtB  npon  keeping  that  contract  To 
do  so  is  a  moral  delinqnoncy;  no  man 
ought  to  seek  to  take  advantage  of  his 
own  false  statements." 

2()4 


2  Ship  V.  CroskiU,  L.  R.  10  £q.  73. 

8  Barry  v.  Croskey ,  2  J.  A  H  1 ;  David  • 
son  V.  Nichols,  11  Allen,  614;  Victor  v. 
Uenlem,  33  Hun,  549;  Lindaur  v.  Hay,  61 
la.  063. 

«  Peek  V.  Gomey.  L.  R.  6  H.  JL  877, 
410. 

»  Bice  9.  Manley,  66  N.  Y.  82;  Beaton 
tr.  Pratt,  2  Wend.  786;  Snow  v.  Jadaon, 
88  Barb.  210. 

«2M.  AW.  619. 
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gun  ;  it  exploded,  and  80  injured  bis  band  tbat  amputation 
became  necessary.  He  sued  tbe  defendant  for  tbe  false  rep- 
resentation, and  the  jury  found  that  the  gun  was  unsafe, 
was  not  made  by  Nock,  and  found  generally  for  the  plaint- 
iff. It  was  urged  that  the  defendant  could  not  be  liable  to 
tbe  plaintiff  for  a  representation  not  made  to  him  ;  but  the 
Court  of  Exchequer  held  that,  inasmuch  as  the  gun  was 
sold  to  the  father  to  be  used  by  his  sons,  and  the  false  rep- 
resentation made  in  order  to  effect  the  sale,  and  as  '<  there 
was  fraud  and  damage,  the  result  of  that  fraud,  not  from 
an  act  remote  and  consequential,  but  one  contemplated  by 
tbe  defendant  at  the  time  as  one  of  its  results,  tbe  party 
guilty  of  the  fraud  is  responsible  to  the  party  injured."  So 
it  has  been  held  that  a  chemist  who  sells  a  bottle  of  liquid 
made  up  of  ingredients  known  only  to  himself,  representing 
it  to  be  fit  to  be  used  for  washing  the  hair,  and  knowing 
that  it  is  to  be  used  by  the  purchaser's  wife,  is  liable  for  an 
injury  occasioned  to  her  by  using  it  for  washing  her  hair.^ 
And  a  druggist,  who  negligently  labels  a  deadly  poison  as  a 
harmless  medicine  and  sells  it  so  labeled  to  dealers  in  such 
articles,  is  liable  for  an  injury  to  any  one  who  afterwards 
purchases  and  uses  it,  if  there  is  no  negligence  on  the  part  of 
the  intermediate  sellers  or  of  the  person  injured.^  So  as  to 
representations  made  to  commercial  agencies  by  business 
men  regarding  their  financial  responsibility.  Where  such 
representations  are  made  falsely  with  the  design  of  procur- 
ing large  credit  and  defrauding  persons  acting  in  reliance 
on  them,  an  action  of  deceit  will  lie.' 

(  f  )  Must  be  Relied  on , 

§  242.    Representation      Must    Actually     Deceive  — 
Knowledge  of  Falsity.  —  It  is  essential  that  the  represen- 

1  George  v.  SkiTlngton,  I*.  R.  5  Ex.  1.      ington  r.  Dawner  Kerosene  Oil  Co.,  IM 

s  Thomas  v,  Winchester,  2  Sold.  897;      Mass.  64. 
DtTidson  V.  Nichols,  11  Alien, 510; Mc-  *  Eaton  v.  Avery,  83 N.  T.  SI;  Genes- 

Donald  V  Snelllng,  14  Allen,  290;  Well-      sec  County  Savings  Bank  v.  Mich.  Barge 

Co.,  52  Mich.  164. 
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tation  actually  deceived,  i.  e.,  that  it  was  relied  on  by  the 
other  party.^  Where  a  person  notwithstanding  the  repre- 
sentation of  another  relies  upon  his  own  jadgraent  of  the 
matter  and  gives  no  weight  to  the  representation,  it  cannot 
be  said  that  he  was  injured  by  it  and  hence  it  is  no  fraud  as 
to  bim.^  But  at  the  same  time  one  guiliy  of  fraudulent 
misrepresentation  will  not  be  allowed  to  allege  the  negli- 
gence of  another  in  relying  upon  it  under  circumstances 
justifying  belief.^ 

For  the  same  reason  a  representation  which  the  other 
party  knows  to  be  untrue  cannot  have  induced  the  contract 
and  ought  not  be  allowed  to  avoid  it.*  So  where  the  means 
of  knowledge  are  within  his  power  and  close  at  hand  he  will 
be  presumed  to  have  had  such  knowledge,^  as  in  an  old 
case  where  a  person  induced  another  to  carry  goods  for 
him  at  so  much  per  hundred-weight,  by  a  false  statement  of 
the  weight  of  the  goods,  this  was  held  no  fraud,  because 
the  carrier  might  have  ascertained  the  correct  weight  for 
himself.^  In  another  case  a  farm  was  sold  under  the 
description  of  being  in  a  "  ring-fence."  The  purchaser 
saw  the  farm  before  the  purchase,  had  lived  in  the  neigh- 


1  In  Horsfall  v.  Thomas,  1  H.  AC.  90, 
the  defendnnt  had  bonght  a  cannon  of 
the  plain lifT.  The  cannon  had  a  defect 
which  made  it  worthless,  and  the  plaint- 
iff had  endeavored  to  conceal  this  de* 
feet  by  the  insertion  of  a  metal  ping 
in  the  weak  spot  in  the  gnn.  The  de- 
fendant never  inspected  the  gnn;  he 
accepted  it,  and  npon  using  it  for  the 
purpose  for  which  he  bonght  it  the  gnn 
borst  It  was  held  that  the  attempted 
frand  having  had  no  operation  upon  the 
mind  of  the  defendant  did  not  exonerate 
him  from  paying  for  the  gun.  "If  the 
ping,  which  it  was  said  was  put  in  to 
conceal  the  defect,  -had  never  been 
there,  his  position  would  have  been  the 
same ;  for,  as  he  did  not  examine  the 
gnn  or  form  any  opinion  as  to  whether 
it  was  sound,  its  condition  did  not  affect 
him.»* 

s  Brown  v.  Gray,  6  Jones,  103;  72  Am. 
Dec  663;  Hall  v.  Thompson,  1  Sm.  A  M. 
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481;  Slaughter  r.  Gerson,  18  Wall.  379; 
Fauntleroy  v.  Wilcox,  80  111.  477;  Uagee 
V.  Grossman,  81  Ired.  223. 

8  Linnington  v.  Strong,  107  111.  802; 
Ladd  V.  Pigott,  114  111.  647;  Endsley  v. 
Johns,  120  111.  409;  Hicks  v.  Stevens,  121 
111.  186;  Mead  r.  Runn,  32  N.  Y.  375; 
David  i>.  Park,  108  Mass.  601. 

*  Anderson  v.  Burnett,  6  How.  (Miss.) 
166;  36  Am.  Deo.  436;  Ely  v,  Stewart,  1 
Md.  406;  Bell  V.  Henderson,  6  How. 
(Miss.)  813. 

6  Montgomery  r.  Pcott,  9  8.  C.  20;  30 
Am.  Rep.  1;  Poland  r.  Brownell,  181 
Mass.  138;  41  Am.  Rep.  216;  Dngan  v. 
Cnreton,  1  Ark.  31;  31  Am.  Dec.  727; 
Moore  r.  TurbevlUe,  2  Bibb,  602;  6  Am* 
Dec.  642;  Williams  v.  Hicks,  2  Vt.  S8;  19 
Am.  Dec.  693;  Foley  r.  Oowgill,  6  Blackf. 
18;  32  Am.  Dec.  40;  Watson  r.  Planters 
Bk.,  22  La.  Ann.  14;  McDaniels  v.  Bank, 
29  Vt.  230;  70  Am.  Dec.  406. 

«  Bayley  v.  Mcrrcll,  Cro.  Jac.  386. 
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borhooci,  aud  must  have  known  whether  it  did  lie  in  a 
ring-fence  or  not.  It  was  held  that  he  was  liable  on  the 
contract,  notwithstanding  the  farm  was  so  misdescribed.^ 
But  on  the  other  hand,  where  a  person  in  fact  relies 
upon  the  representation,  as  intended  by  the  party  making 
it,  he  may  be  entitled  to  avoid  the  agreement,  notwith- 
standing he  had  the  means  of  information,  of  which  he 
did  not  avail  himself.  And  in  general,  where  a  false  rep- 
resentation is  in  fact  made,  the  burden  of  proof  lies  upon 
the  party  makmg  it  to  show  not  only  that  the  other  party 
had  the  means  of  information,  but  that  he  relied  upon  his 
own  information  or  judgment,  and  was  not  in  fact  misled  by 
the  r^resentation.^  Where  the  sale  of  a  business  was 
effected  by  means  of  misrepresentations  of  its  value,  it  was 
ruled  that  the  buyer  might  avoid  the  sale  as  having  been  in- 
duced by  such  representations,  although  he  had  access  to 
the  books  and  works,  and  might  have  inspected  them  and 
formed  his  own  judgment.^ 

§  243.  Must  be  material  and  have  Induced  Contract.  — 

The  representation  must  be  material, — that  is,  it  must 
have  induced  the  contract,  —  otherwise  it  will  not  be  a 
ground  for  avoiding  it.^  It  is  not  enough  that  it  may  have 
remotely  or  indirectly  contributed  to  the  transaction,  or 
may  have  supplied  a  motive  to  the  other  party  to  enter  into 
it ;  it  must  be  the  very  ground  on  which  the  transaction  has 
taken  place. ^ 

§  244.  Representation  as  to  One  of  Several  Matters. — 

A   representation   as   to   one  of  several   matters   that   is 


1  Dyer  r.  Harg^rave,  10  Vcs.  605. 

3  Lawsoa  Klgbto,  Rem.  A  Pr.,  $  2895; 
Lysncy  r.  Selby,  2  Ld.  Ray.  1118;  Hol- 
brook  V  Bart,  22  Pick.  546;  Fishback  v. 
Miller,  15  Nev.  428. 

*  Dobcll  r.  Stevens,  3  Bam.  &  C. 
623;  Rawlins  r.  Wickham,  8  De  Gex  A  J. 
304 

*  ConnersYille  r.  Wadlelgh,  7  Blackf. 


102 ;  41  Am.  Dec.  214 ;  Geddes  v.  Peirlng- 
ton,  5  Dow.  159;  Grier  v.  Gosden,  3  M.  ft 
G.  446;  Vernon  r.  Keys,  12  East  632. 

A  Adams  r.  Schiller,  11  Colo.  15;  7  Am. 
St.  Rep.  202.  A  warranty,  for  example, 
made  aft«r  the  ^ale  la  complete  cannot 
affect  It.  Cady  v.  Walker,  62  Mich. 
157;  4  Am.  St.  Rep.  884. 
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material)  or  a  representation  including  several  matters  that 
is  false  in  one  material  point,  is  sufficient  to  vitiate  the 
whole  agreement.^  And  the  fraudulent  representation 
need  not  have  been  the  sole  inducement  to  the  making  of 
the  agreement.'  And  although  the  false  representation 
affects  part  only  of  the  agreement  it  in  general  vitiates  it 
in  toto.^ 

(g)  Damage  to  Party  Deceived. 

§  245.  I>amage  Essential. — If  the  party  deceived  has 
suffered  no  damage  by  the  misrepresentation  of  the  other, 
there  Is  no  fraud  which  will  sustain  an  action  against  the 
latter.*  Therefore,  it  is  no  fraud  to  induce  a  debtor  by  a 
fraudulent  misrepresentation  to  pay  his  just  debt.^ 

§  246.  Remedy  of  Party  Defrauded  —  He  may  affirm 
Contract.  —  On  discovering  the  fraud  an  election  is  given 
to  the  party Mefrauded.  An  agreement  procured  by  fraud 
or  mistake  is  voidable,  not  void,*  and  hence  one  may  affirm 
the  contract  and  sue  for  such  damages  as  the  fraud  has 
occasioned.^ 


1  Reynell  v,  Spiye,  21  L.  J.  Oh.  660; 
Hollows  V.  Fernie,  L.  B.  8  Bq.  S39: 36  L. 
J.  Oh.  278. 

a  Raffv.  Jarrett,  04  lU.  475;  Hloks  v. 
Stevena,  121  UL  186;  Safford  v.  Grout, 
120  Mass.  20;  Morgan  v.  Skiddy,  62  N.  Y. 
31d;  Feck  v.  Derry,  87  Cb.  D.  541. 

3  Lawson  Rights,  Rem.  A  Pr.,  §  2856. 

4  Tiedeman  on  Sales,  citing  Weavers. 
Wallace,  9  N.  J.  (L.)  251 ;  Sledge  v.  Scott, 
56  Ala.  206;  Neidefer  v.  Ohastlan,  71  Ind. 
363;  Morrison  v.  Lode,  89  Cal.  885 ;  Pasley 
V.  Freeman,  8  T.  R.  51;  Vernon  v.  Eeyes, 
12  East,  637;  Phipps  v,  Backman,  80  Pa. 
St.  402;  Castleman  v  Griffin,  13  Wis.  585; 
Fisher  v.  Mellen,  108  Mass.  605 ;  Page  v. 
Bent,  2  Mete.  874 ;  Stiles  r.  White,  11  Neb. 
356 ;  MlUiken  v.  Thorndike,  108  Mass.  885 ; 
Hanson  v.  Edgerton,  29  N.  H.  357;  Hart 
V.  Tallmadge,  2  Day  (Conn.)»  8S2;  Yoang 
V.  Hall,  4  Ga.  95;  Bartlctt  v.  Blaine,  83 
111.  25 ; Hughes  r.  Sloan, 2  Ark.  \¥i ;  Hagee 
V,  Grossman,  31  Ind.  223;  Wcatherford  r. 
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Fishback,  8  Scam.  (lU.)  770;  White  v. 
Wheaton,7  N.  T.  852;  Merrill  v.  Horn, 
45  N.  H.  422;  Randall  v.  Hazleton,  13 
Allen.  414;Medbur7  v.  Watson,  6  Met. 
246;  Adams  v.  Page,  7  Pick.  542;  First 
Nat.  Bk.  V.  Yocnm,  11  Neb.  828;  Wiley 
V.  Howard,  15  Ind.  169;  Wetst  v  Grant, 
71  Pa.  St.  95;  Foller  v.  Hodgea,  25  Me. 
248. 

*  Brown  v.  Blnnt,  72  Me.  445;  Marsh  v. 
Cook,  82  N.  J.  (Eq.)  262.  See  Clark  v. 
Tennant,6  Neb.  549;  Mo.  Valley  Land  Co. 
r.  BashneU,ll  Neb.  192;  First  Nat.  Bk. 
V.  Yocnm,  11  Neb.  828;Bartlett9.  Blame, 
83I1L26. 

«  Smith  V  Hornback,  4  Litt.  282;  14 
Am.  I>ec.  122;  McOorkle  v.  Doby,  1 
Strobh.  396;  47  Am.  Dec.  560;  Nyton  v. 
Thnrlow,  23  Kan.  90;  Brown  v.  Pierce, 
97  Mass.  46;  93  Am.  Dec,  57. 

7  Honldsmith  v.  City  of  Glasgow  Bk^ 
5  App.  Cas.  828;  Tiedeman  on  Sales, 
citing  Clark  v.  Dickson,  £1.  Bl.  A  £1., 
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§  247.  Same  —  Or  Rescind  Contract.  —  Or  the  party 
defrauded  may  rescind  the  contract  and  having  done  so 
resist  an  action  brought  upon  it  at  common  law ;  or  resist 
specific  performance  when  sought  in  equity ;  or  obtain  a 
judicial  avoidance  of  the  contract  in  equity;  or  in  the  case 
of  a  vendor  of  goods  recover  the  property  by  process  of 
law  from  the  vendee  ;*  or  in  some  cases  from  any  one  into 
whose  hands  it  may  have  gone.'  The  election  to  rescind 
may  be  by  express  words  or  by  acts  evidencing  an  intention 
to  treat  the  contract  as  not  binding.' 


§  248.  liimits  to  Right  to  Rescind.  —  While  a  man 
may  keep  the  contract  open  till  he  is  sued  upon  it,  and  a 
plea  of  fraud  then  set  up  is  a  sufficient  rescission  of  the 
contract,^  yet  so  long  as  he  keeps  it  open  he  does  so  at  his 
own  risk.  His  right  to  avoid  it  may  be  determined  either 
by  his  accepting  some  benefit  under  the  contract,  or  other- 
wise acting  upon  it  after  he  has  become  aware  of  the  fraud ;  ^ 


148 ;  Sonth.,  etc.,  B.  Oo.  v,  Gnest,  84  Fed. 
Bep.  028;  Western  Bk.  v.  Addle,  L.  B.  1 
H.  L.  Oas.  167;  Qaeen  v.  Saddlers  Oo.,  10 
H.  L.  Oas.  421. 

1  Thurston  v.  Blanohard,  22  Pick.  18; 
88  Am.  Dec  700;  Moody  v.  Blake,  117 
Mass.  28;  19  Am.  Bep.  894;  Barker  v, 
Dinsmore,  72  Pa.  St.  427;  13  Am.  Bep. 
687;  Knowles  v.  Lord,  4  Whart.  300;  84 
Am.  Deo.  526;  Caryv.  Hotallng,  1  Hill, 
811 ;  87  Am.  Dec.  828. 

^  s  On  a  sale  of  goods,  where  the  par- 
ties intend  that  it  shall  be  a  cash  sale, 
the  porchaser  by  securing  possession 
of  the  goods  cannot  transfer  any  prop- 
erty in  them,  an  til  they  are  paid  for, 
and  his  creditors  cannot  hold  them 
against  the  vendor.  Kinsey  v.  Leggrett, 
71  N.  Y.  387;  Dean  v,  Yates,  22  Ohio  St. 
388;  Decan  v.  Shipper,  86  Pa.  St.  239; 
Wiggin  V.  Day,  9  Gray,  97;  Dow  v.  San- 
bom,  8  Allen,  181 ;  Pike  v.  Wieting,  49 
Barb.  814;  Hall  v.  Naylor,  6  Dncr,  74; 
King  V.  Phillips,  8  Bosw.  608;  Ho  If  man 
r.  Strohecker,  7  Watts,  86;  82  Am.  Dec 
740;  Mackinley  v.  McGregor,  8  Whart. 
869;  Bolding  V.  Prankland,  8  Lea,  67;  41 
Am.  Bep.  630. 


s  Lawson  Bights,  Bem.  &  Pr.,  §  2369. 

*  The  right  for  example  to  rescind 
for  fraud  is  not  defeated  by  the  ven- 
dor's having  obtained  judgment  for  the 
price  in  ignorance  of  the  fraud.  Erans 
V.  Thompson,  30  Minn.  64;  44  Am.  Bep. 
182. 

•  MoCuUoch  «.  Scott,  18  B.  Mon.  172; 
66  Am.  Dec  661;  Bralnley  v.  Tibbets, 
7  Me.  70.  He  cannot  rescind  where 
he  has  mingled  the  property  with  his 
own  or  offered  it  for  sale,  or  in  any 
other  way  exercised  any  rights  of 
ownership  over  the  goods.  Campbell 
V,  Fleming,  1  Ad.  A  E.  40;  Towers  r. 
Barrett,  1.  T.  B.  133;  OkeU  v.  Smith,  1 
Stark.  107;  Milner  r.  Tucker,  1  C.  A  P. 
15;  Cash  v.  Giles,  8  C.  ft  P  407; 
Grimaldi  v.  White,  4  Esp.  96;  Thurston 
r.  Blanchard,  22  Pick.  20;  Boorman  v. 
Johnson,  12  Wend.  606;  floadley  v. 
House,  32  Vt.  129;  Sands  v.  Taylor,  5 
Johns.  395;  Kimball  v.  Cunningham,  4 
Mass.  503;  Poulton  r.  Lattimore,  9  Bam. 
A  G.  259 ;  Parker  r.  Palmer,  4  Barn.  A 
Ad.  387 ;  Street  v,  Blay,  2  Bam.  A  Ad. 
464;  Groning  v.  Mendham,  1  Stark,  257; 
Fisher  v.  Samuda,  1  Camp.  190. 
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or  by  the  subject-matter  of  the  contract  being  so  dealt  with 
that  the  parties  cannot  be  re-instated  in  their  former  posi- 
tion;^ or  by  innocent  third  parties  acquiring  an  interest  for 
value  under  the  contract. 

The  rescission  must  extend  to  the  whole  contract ;  it  can- 
not be  rescinded  in  part  and  be  affirmed  as  to  part.^  If  it 
cannot  be  rescinded  in  toto  the  party  complaining  must 
resort  to  his  action  for  damages.' 

If  the  existence  of  fraud  is  ultimately  established  by 
competent  evidence  the  right  to  rescind  the  contract  will 
not  depend  upon  the  defrauded  party's  absolute  knowledge 


1  And  ho  must  restore  the  oonslder- 
atlon.  After  oonsaming  the  property 
either  wholly  or  partly  a  bayer  eannot 
reacind  the  contract,  for  in  this  case  he 
is  unable  to  pat  the  other  party  in  iicEtu 
quo,  "  There  mast,"  says  an  author  jnst 
quoted  (Tiedeman  on  Sales,  §163), "  bo  a 
prompt  and  complete  restoration  of 
everything  of  value  which  the  party 
defrauded  had  received  under  the  con- 
tract." Norton  «.  Young,  3  GreenL  80; 
Sumner  v,  Parker,  86  N.  H.  449;  Wil- 
loughby  tT.Moulton,47N.  H.  206;  Perley 
V.  Balch,  23  Pick.  288;  Jennings  r.  Gage, 
13  111.  610;  Coolidge  v.  Brigham,  1  Met. 
650;  Miner  v.  Bradley,  22  Pick.  457; 
Weeks  V,  Bobie,  42  N.  H.  816;  Gushman 
V.  Marshall,  21  Me.  128 ;  Thompson  r. 
Peck,  115  Ind.  612;  Burton  v.  Stewart,  3 
Wend.  239;  Collins  v.  Townsend,  58 
Cal.  615;  Kimball  v.  Cunningham,  4 
Mass.  602;  Getohell  v.  Chase,  87  N.  H. 
110;  Sanborn  v,  Batchelder,  61  N.  H.  484; 
Gilford  r.  Carvill,  29  Gal.  692;  Schiffer 
V.  Diets,  83N.  T.  300;  Monahan  v.  Xoyes, 
52  N.  a.  232;  Bell  v.  Keepers,  89  Kan. 
105 ;  Downer  v.  Smith,  32  Vt.  7 ;  Jennison 
V,  Woodruff,  84  Ala.  148;  Strong  v. 
Strong,  102  N.  Y.  09;  Shepherd  r.  Tem- 
ple, 8  X.  H.  457 ;  Bacon  v.  Brown,  4 
Bibb,  91;  Ghristy  r.  Caramins,  2  Mc- 
Lean. 886;  Garten;.  Walker,  2  Bich  40; 
Conner  v.  Henderson,  6  Mass.  814 ;  Shaw 
V,  Bamhart,  17  Ind.  183;  Ilaase  v»  Mit- 
chell, 68  Ind.  218;  Smith  r.  Butterham, 
96  111.  188;  Morrison  v.  Lods,  39  Cal. 
381;  Fitz  v,  Bynum,  65  Cal.  459;  Merritt 
V.  Bobinson,  35  Ark.  488;  Bose  r.  Hurley, 
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89  Ind.  77;  Dowes  v.  Griswold,  4  Hun, 
666;  Farrell  v.  Corbott,  4  Hun,  128;  Van 
Lieuw  v.  Johnson,  4  Hun,  415.  If  It  is 
of  any  value  to  the  other  party  it  must 
be  returned.  Perley  v.  Balch,  28  Pick. 
283;  Thayer  v.  Turner,  8  Met.  652.  But 
things  which  have  no  value  to  any  one 
need  not  be  returned,  as,  for  example, 
worthless  securities  or  counterfeit 
money.  Brewster  v.  Burnett,  125  Mass. 
68;  Pence  v.  Langdon,  99  U.  S.  578; 
Smith  V,  Smith,  80  Vt.  139;  Boyce  v. 
Watrous,7  Daly,  87;  73  N.  Y.  697;  Hess 
V.  Young,  59  Ind.  379;  Poulton  r.  Lattl- 
more,  9  B.  A  C.  259;  Dickinson  v.  Hall, 
14  Pick.  217;  Conner  r.  Henderson,  15 
Mass.  822 ;  Becker  r.  Vroman,  13  Johns. 
802;  Taft  r.  Wildman,  15  Ohio,  123; 
Donelson  v.  Young,  1  Meigs,  166;  Shep- 
herd V.  Temple,  8  N.  H.  455;  Knapp  v. 
IiCe,  3  Pick.  467;  Perley  v,  Balch,  23 
Pick.  283.  Nor  is  a  return  required  of 
what  was  necessarily  destroyed  In  the 
attempt  to  discover  the  fraud,  as  in 
chemical  and  other  tests  of  the  quality 
of  the  goods.  Smith  v.  T^ve,  64  N.  C. 
489;  Pacific  Guano  Go.  9.  Mullen,  66  Ala. 
582. 

2  Miner  v.  Bradley,  22  Pick.  467; 
Voorhees  «.  Earl,  2  Hill,  292;  Goolidge  v. 
Brigham,  1  Met.  650;  Allen  v.  Webb,  24 
N.  H.  278;  Lucy  v.  Bundy,  9  N.  H.  296; 
Fallagerv.  Revil]o,3  Hun,  600;  Hlgham 
V.  Harris,  106  Ind.  246;  Preston  v. 
Travelers  Ins.  Co.,  68  N.   H.   76. 

3  Sheffield  Nickel  Co.  r.  Unwln,  L. 
K.  2  Q.  B.  214 ;  Hynson  v.  Dunn,  6  Ark. 
896 ;  41  Am.  Dec.  100. 
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of  the  fraad.  A  party  may  rescind  a  contract  on  suspi- 
cions of  fraud  if  these  suspicions  are  subsequently^  veri- 
fied.' 

§  249.  Effect  of  Delay  and  Liaches.  —  Lapse  of  time, 
although  it  does  not  otherwise  affect  his  right  to  rescind,  is 
evidence  to  show  that  he  intended  to  affirm,  increasing  in 
strength  as  the  rescission  is  delayed.^  So  that  by  a  delay 
for  an  unreasonable  time  the  party  defrauded  will  lose  his 
right  to  rescind.^  But  laches  are  not  imputable  to  the  party 
defrauded,  until  he  has  had  such  knowledge,  or  means  of 
knowledge,  as  he  was  bound  to  avail  himself  of  .^  And  he 
owes  the  fraudulent  vendor  no  duty  of  active  vigilance, 
and  if  he  acts  promptly  after  actual  discovery  of  the  fraud, 
it  is  sufficient.^ 

§  250.  Remedy  in  Equity.  —  Where  an  instrument  has 
been  obtained  by  fraud  or  mistake,  or  is  held  for  fraudu- 
lent, inequitable  or  unconscionable  purposes,  a  party  may 
come  into  equity  and  ask  that  it  be  cancelled  or  delivered 
up.*  This  equitable  jurisdiction  is  exercised  to  prevent  a 
wrong,  and  for  fear  that  such  instruments  might  after- 
wards be  vexatiously  or  injuriously  used,  when  the  evidence 
to  impeach  them  was  lost,  or  that  they  might  be  already 
clouding  the  title  or  interest  of  the  party,  and  also  where 


1  Peterson  v.  Ohioago,  eta,  B.  Oo.,  88 
Minn.  611. 

*  Cloagh  V.  R.  B.  Co.,  Ij.  B.  7  Ex.  8S ; 
Llndsey  Pet  Co.  v.  Hard,  L.  R.  6  O.  P. 
840;  Gillespie  v.  Moon,  8  Johns.  Ch.  586; 
7  Am.  Dec.  660. 

s  Bonghton  v.  Standish,  48  Vt.  094; 
Weeks  v.  Boble,  42  N.  H.  816;  Boss  v. 
Tltterton,  6  Han,  880;  Davis  r.  Betz,  66 
Ala.  806;  Hall  v.  Fallerton,  69  HI.  448; 
Bose  «.  Hurley,  89  Ind.  77 ;  Collins  v. 
Townsend,  68  Gal.  608 ;  Pence  «.  Langdon , 
99  U.  S.  678;  Bell  v.  Keepers,  89  Kan. 
106;  St.  John  v.  Hendriokson,  81  111.  860; 
Qatllng  V.  Merrell,  9Ind.  672;  Parmlee  v. 
Adolph,  88  Ohio  St  10;  Hammond  v. 
Pennock,  61  N.  H.  146;   Wlllonghby  v. 


Monlton,  47  N.  H.  865;  Whltoomb  v. 
Denio,  62  Vt  882;  Maitison  v.  Holt,  46 
Vt  336;  Smith's  Case,  L.  B.  2  Ch.  604. 

*  Brown  r.  Norman,  66  Mass.  867 ;  7 
Am.  St  Bep.  663. 

»  Baker  v.  Lever,  67  K.  Y.  304 ;  88  Am. 
Bep.  117. 

•  Pomeroy'sEq.  Jar.,  §  1877;  Hagar  v. 
Shindler,  29  Cal.  46;  Bokman  v.  Eckman, 
66  Pa.  St  869;  Downing  v.  Wberrin.  19 
N.  H.  9;  49  Am.  Deo.  139;  Backer  r. 
Dooley,  49  111.  877 ;  96  Am.  Dec  616 ;  Hol- 
land r.  Mayor,  11  Md.  186;  69  Am.  Dec 
196 ;  Polk  r.  Bose,  26  Md.  163 ;  89  Am.  Dec 
773 ;  Smith  v.  Smith,  28  Wis.  176;  99  Am. 
Dec.  168 ;  Stanton  v.  Miller,  66  Barb.  68. 
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he  has  a  defense  to  them  good  in  equity,  but  not  capable 
of  being  made  available  at  law.^  Equity  will  decree  the 
surrender  of  securities  given  by  the  debtor  to  a  creditor 
on  a  secret  preference  under  a  composition  agreez^ent,^ 
and  the  cancellation  of  notes  or  bonds  given  by  him  to  in- 
duce a  creditor  to  sign  the  composition.' 

But  this  kind  of  relief  is  not  given  where  the  instrument 
is  void  on  its  face,^  nor  where  the  party  seeking  relief  was 
the  sole  guilty  party,  or  where  he  had  participated  equally 
and  deliberately  in  the  fraud ;  nor  where  the  agreement  was 
founded  on  illegality,  immorality,  or  some  unconscionable 
conduct  on  his  part ;  ^  nor  where  the  complainant  has  an 
adequate  remedy  at  law.^ 

§  251.  Remedy  Independent  of  Contract.  —  Outside  of 
the  right  arising  from  the  contract,  the  plaintiff  has  a  com- 
mon law  action  for  deceit  to  recover  the  damage  sustained 
by  him,^  for  fraud  is  a  tort  as  well  as  a  ground  for  avoid- 
ing a  contract,  and  will  sustain  an  action  ex  delicto.  But 
mere  misrepresentation,  without  a  dishonest  intention, 
though  a  ground  for  avoiding  a  contract,'  will  not  sustain 
the  action  ex  delicto ^  i,  e.,  the  action  of  deceit.* 

§  252.  Ri^ht  to  Recapture.  —  And  without  the  aid  of 
the  law  the  person  defrauded  of  his  property  may  recap- 


1  lAWBon  Rights,  Rem.  A  Pr.,  §  2aOB; 
Remington  Paper  Co.  r.  O' Dougherty,  81 
N.  Y.  474;  Hamilton  v.  BatUn,  8  Minn, 
403;  83  Am.  Dec  787;  Hamilton  r.  Oum- 
mlngs,  1  Johns.  Oh.  517. 

8  Pleyer  v.  Browne,  88  Beav.  391 ; 
O'Shea  «7.  Collier  White  Lead  Oo„  42  Mo. 
897. 

8  Lawson  Rights,  Rem.  A  Pr.,  §  2899. 

«  Elliott  v.  Piersoll,  1  McLean,  11 ; 
Plersoll  V.  Elliott,  6  Pet.  76;  Scott  v, 
Ondordonk,  14  N.  Y.  9;  67  Am.  Dec.  106; 
Munson  v,  MnnBon,  28  Conn.  582;  78  Am. 
Dec.  693;  Ward  v.  Dewey,  16  N.  Y.  519; 
Vandoren  v.  Mayor,  9  Paige,  388. 

«  Lawson  Rights,  Rem.  ft  Pr.,  $  2306. 
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*  Munson  v.  Man8on,'nfpro. 
7  Anson  on  Oontr.,  162. 

«  Allen  V.  Hart,  72  111.  104;  School 
Directors  V.  Boomhoar.83  ni.  17;  Hicks 
V.  Stevens,  121  111.,  p.  197;  Kennedy  v. 
McKay,  43  N.  J.  (L.)  288;  Redgrave  r. 
Hard,  20  Oh.  D.  1;  Newbigglng  v.  Adam, 
34  Ch.  D.  682;  Adam  v.  Newbigglng,  18 
A  pp.  Gas.  806. 

•  Mer win  v.  Arbnckle,  81  111.  601 ; 
Johnson  V.  Beeney, 9  IlL  App.  64;  Hoi- 
dom  V,  Ayer,  110  111.  448;  Lord  v.  God- 
dard,  13  How.  196;  Humphrey  v. 
Merriam,  82  Minn.  197;  Cowley  v.  Smith, 
46  N.  J.  (L.)  880. 
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ture  it,  if  he  is  able  to  do  so  without  unnecessary  violence 
and  without  a  breach  of  the  peace. ^ 

D. 

DUBE8S. 

§  253.  Duress   Avoids  Contract  —  Duress   Defined. — 

A  contract  is  voidable  at  the  option  of  the  party  if  he 
entered  into  it  under  duress.'  But  an  agreement  entered 
into  under  duress  like  one  entered  into  through  fraud  is 
voidable  only  at  the  election  of  the  party  intimidated,  and 
if  he  afterwards  affirm  it  is  binding  on  him  ^  and  it  cannot 
be  set  up  against  an  innocent  purchaser  without  notice.^ 

Duress  is  of  two  kinds :  ( 1 )  by  actual  imprisonment  of 
the  person,  called  duress  of  imprisonment  or  (2)  by  threats 
to  imprison  or  do  personal  violence,^  called  duress  per 
minas.  Imprisonment  is  the  restraint  of  personal  liberty 
whether  in  prison  or  elsewhere. 

§  254.  Legal  Imprisonment  Not  Daress.  —  To  con- 
stitute duress  by  imprisonment  the  imprisonment  must 
be  illegal.  Therefore  a  legal  imprisonment  is  not  dur- 
ess;* yet  if  an  improper  use  is  made  of  the  process/  or 

1  Hodgden  v.  Habbard,  IS  Vt.504;46  J.  8S8 ;  Bissell  v.  BasBett,  1  H.  A  McH. 

Am.  Dec.  167.  211. 

•  Stoaffer  «.  Latshaw.S  Watts,  167; 27  *  Deputy  v.  Stapleford,  19  Oal.  802; 

Am.  Deo.  297;  FUher  r.  Shattnok,  17  Pick.  Fairbanks  v.  Snow,  Itf  Mass.  108;  1  Am. 

293 ;  Hackett  v.  King,  6  Allen,  68 ;  Tapley  St.  Rep.  446.  But  see  Belote  v.  Hender  • 

V,  Tapley,  10  Minn.  448;  88  Am.  Dec  76;  son,  5  Cold.  471 ;  98  Am.  Dea  482. 

Moore  V.  Adams,  SOhlo,  872;  82  Am.  Deo.  *  Baker  v.  Morton,    12    Wall.  168; 

72S;  Brooks  v.  Beirymore,  20  Ind.  97;  United  States  v.  Hnckabee,  16  Wall.  481 ; 

Fosbey  v.  Fergoson,  6  Hill,  168 ;  Riotaards  McCartney  v.  Wade,  2  Helsk.  869 ;  Wll 

V.  Vanderpool,  1  Daly,  71;  Strong  v.  kerson  v,  Blsbop,?  Gold.  24;  Wood  v. 

Grannls,26Barb.  122;  Taylor  v.  Oottrell,  Willis,  83  Tex.  670;  Bane  v.  Detrick,  62 

16  m.  96 ;  Ricbardson  v.  Duncan ,  8  N.  H.  Dl.  19 ;  Hnllborst  v .  Scbamer,  16  Keb.  67 ; 

508;  Seyerance  v.  Kimball,  8  N.  H.  886 ;  Gailleaume  v.  Rowe^  94  N.  T.  200 ;  46  Am. 

Walbrldge  v.  Arnold,  21  Oonn.  424 ;  Breek  Rep.  141. 

V,  Arnold,  21  Oonn.  424 ;  Breek  v.  Blan-  •  Sbephard  v.  Watroos,  8  Calnes,  166 ; 

obard,  32  Conn.  808;  Sbenk  v.  Fbelps,  6  Stoaffer  r.  Latsbaw,  2  Watts.  167 ;  27  Am. 

ni.  (App.)  612.  Dec.  297;  Eddy  v.  Uerrin,  17  Me.:888;  8& 

6  Worcester  v.  Baton,  18  Mass.  871 ;  7  Am.  Dec  261 ;  Alexander  v.  Pierce,  10  K. 

Am.  Dec  166 ;  Bodine  v.  Morgan,  87  N.  J.  H.  49 ;  Frichard  o.  Sbenpe,  61  Mlob.  482. 

(Xq.)  426 ;  Ormes  v.  Beadel,  2  De.  Q.  F.  A  '  Meek  r.  Atkinson,  1  BaUey,  84 ;  19 

Am.  Dec  653. 
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although  the  imprisonment  be  legal ,  if  the  process  was 
sued  out  maliciously  and  without  probable  cause,  or  with 
probable  cause  but  for  an  unlawful  purpose,  the  party  im- 
prisoned is  under  duress.^  Thus  it  is  an  abuse  of  criminal 
process  to  resort'  or  threaten  to  resort'  to  it  for  the  pur- 
pose of  coercing  the  payment  of  a  private  debt  or  demand. 
Nor  will  a  threat  of  legal  imprisonment  —  subject  to  the 
qualifications  just  given  —  amount  to  duress.^ 

§  255.  Mast   be    Personal  —  Duress    of    Gtoods.  — -A 

promise  is  not  voidable  for  duress  which  is  made  in  con- 
sideration of  the  release  of  goods  from  detention.^  Duress 
of  or  menace  to  the  person,  it  is  said,  is  a  constraining 
force,  which  not  only  takes  away  the  free  agency,  but  may 
leave  no  room  for  appeal  to  the  law  for  a  remedy ;  a  man, 
therefore,  is  not  bound  by  the  agreement  which  he  enters 
into  under  such  circumstances ;  but  the  fear  that  goods  may 
be  taken  or  injured  does  not  deprive  any  one  of  his  free 
agency  who  possesses  that  ordinary  degree  of  firmness 
which  the  law  requires  all  to  exert.*  This  distinction  is 
well  settled  in  the  common  law,  although  there  are  cases  in 
the  American  courts  where  the  plea  of  duress  of  goods  has 
been  sustained.^ 


1  Baker  v.  Morton,  13  Wall.  160 ;  Brown 
v.  Pierce,  7  Wall.  216;  Hatter  «. 
Oreenlee,  1  Port  223,  26  Am.  Dec  370; 
Fay  V.  Oatley,  6  Wis.  46;  Bane  v. 
De trick,  62  111.  96;  Severance  v.  Kimball, 
8  N.  U.  886;  Watkins  v.  Baird,  6  Maes. 
606;  4  Am.  Dec.  170;  Strong  «.  Grannis,  26 
Barb.  122 ;  Bowker  v.  Lowell,  49  Me.  429; 
Work's  Appeal,  59  Pa.  St.  444 ;  Taylor  v. 
Cottrell,  16  111.  96;  Phelps  v,  Zaoblag,  84 
Tex.  S71. 

9  Bane  v,  Detriok,  63 11\,  19;  Shenk  v. 
Phelps,  6  111.  App.'  612;  Richardson  v. 
Duncan,  8  N.  H.  608;  Shaw  v.  Spooner,  9 
N.  H.  197;  Hackett  v.  King,  6  Allen,  68; 
Seiberv.  Price,  26  Biich.  618;  Osbomr. 
Bobbins,  86  N.  Y.  886. 

8  Harris  v.  Carmody,  131  Mass.  61 ; 
Town  of  Sharon  v.  Gager,  46  Conn.  189; 
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Foley  V.  Greene,  14  B.  1. 918;  First  Kat. 
Bank  r.  Bryan,  62  Iowa,  42 ;  Hnllhorst  r. 
Schamer,  16  Neb.  67;  Schooner  v. 
Lissauer,  107  K.  Y.  111. 

*  Hillbbm  v.  Bachnam,  78  Me.  482;  67 
Am.  Bep.  816;  Felton  v.  Gregory,  130 
Mass.  176;  Sieber  v.  Weiden,  17  Neb.  682. 

»  Wilcox  V.  How  land,  28  Pick.  167; 
Bingham  v.  Sessions,  14  Miss.  18;  Hazle- 
rig  v.  Donaldson,  8  Mot.  (Ey.)  446;  Ed- 
wards V.  Handley,  Hardin,  609;  3  Am. 
Dec.  746;  Fleetwood  v.  New  York,  8 
Sand.  476;  Seymour  v,  Prescott,  69  Me. 
876;  Heysham  v.  Dettre,89  Pa.  St  606. 

•  Skeate  v.  Beale,  U  Ad.  A  £1L  990. 

T  Orawford  v.  Cato,  22  Ga.  694;  Nelson 
V.  Snddarth,  1  Hen.  ft  M.  860;  Foshay  v, 
Ferguson,  6  Hill,  168;  Collins  r.  West- 
bury,  2  Bay,  211 ;  1  Am.  Dec.  648;  Saspor- 
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Bui  ^  we  have  seen,  money  paid  for  the  release  of  goods 
from  wrongful  detention  may  be  recovered  back  in  virtue 
of  the  quasi-contractual  relation  created  by  the  receipt  of 
money  by  one  person  which  rightfully  belongs  to  another.^ 

§  256,  Extent  of  Daress.  —  The  duress  which  takes  away 
free  agency,  and  destroys  the  power  of  withholding  assent 
to  a  contract,  must  amount  to  a  constraint  which  is  imminent 
and  without  immediate  means  of  prevention,  and  such  as 
would  operate  on  a  person  of  a  reasonable  firmness  of  pur- 
pose.^ The  threats  must  be  such  as  to  strike  with  fear  a 
person  of  common  firmness  and  constancy  of  mind.  Duress 
by  mere  advice,  direction,  influence  and  persuasion  is  not 
legal  duress.^  Thus  a  threat  to  withhold  payment  of  a 
debt,  or  to  refuse  performance  of  a  contract,  or  to  do  an 
injury  which  may  be  at  once  redressed  by  legal  process,  is 
not  duressor  minas ;  *  nor  a  threat  of  an  expensive  lawsuit,* 
or  legal  process,^  nor  where  a  wife  signed  a  mortgage  from 
fear  of  threats  to  foreclose  an  existing  mortgage  and  turn 
her  out  of  her  home.^ 

§  257.  Who  Must  Impose  Duress. — The  duress  must 
be  inflicted  or  threatened  by  the  other  party  to  the  con- 
tract, or  else  by  one  acting  with  his  knowledge  and  for  his 
advantage,  for  duress  by  a  third  person  will  not  avoid  a 
contract  made  with  a  party  who  was  not  cognizant  of  it.^ 

§  258.  Mast  Affect  Promisor.  —  A  contract  entered  into 
in  order  to  relieve  a  third  person  from  duress  is  not  void- 


tas  V.  Jennings,  1  Bay,  470;  Miller  r. 
Miller,  68  Pa.  St  488 ;  Spalds  «;.  Barrett, 
57ni.  889;  11  Am.  Rep.  10;  WUliams  v. 
WllliamB,  63  Md.  871 ;  Thtirman  v.  Bnrt, 
58111.129. 

1  AfOe,  §  45. 

S  MUler  V.  Miller,  68  Pa.  St.  486;  Wal- 
lach  «.  Hoezter,  17  Abb.  N.  0. 26 ;  French 
V.  Shoemaker,  14  Wal.  882;  Harmon  v. 
Harmon,  61  Me.  237;  Miller  v.  Miller,  68 
pEi  St.  486;  Bane  v.  Detrick,  52  111.  27. 


8  Barrett  v.  French,  1  Conn.  854;  6 
Am.  Dec  241. 

«  Miller  V.  MUler,  68  Pa.  St.  486. 

*  Peckham  v.  Hendren,  76  Ind.  47. 

«  ClaHin  v.  MoDonoagh,  88  Mo.  412; 
84  Am.  Dec  54 ;  Hant  v.  Baaa,  2  Dot.  Eq. 
292;  24  Am.  Dec.  274;  Tooker  v,  Sloan,  80 
N.  J.  (Eq.)  894. 

T  Buck  r.  Axt,  85  Ind.  512. 

8  Lawson  Bights,  Bern.  A  Pr.,  f  2867. 
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able  on  that  grouDd.'  The  subject  of  the  duress  most  be 
the  contracting  party  himself,'  or  his  wife,  or  her  husband, 
parent,  ohild,'  or  near  relative/ 

E. 

UNDUE   INFLUENCE. 

§  259.  What  is  <«  Undue  Influence. " —  Fraud  and  Undue 
Influence  are  nearly  allied,  the  latter  being  an  extension 
made  by  equity  of  the  former  word  as  descriptive  of  an  act 
of  bad  faith  or  deceit.  Courts  of  equity  looking  beyond 
definite  false  and  fraudulent  statements,  have  inferred  from 
a  long  course  of  conduct,  from  the  peculiar  relations  of  the 
parties,  or  from  the  circumstances  of  one  of  them,  that  an 
unfair  advantage  has  been  taken  of  the  promisor,  and  that 
his  promise  ought  not  in  equity  to  bind  him.  The  taking 
of  such  an  unfair  advantage  is  sometimes  called  Fraud ;  but 
it  is  more  convenient,  for  the  purpose  of  distinguishing  it 
from  the  kind  of  Fraud  with  which  we  have  already  dealt, 
to  call  it  the  exercise  of  **  Undue  Influence.'*  * 

A  contract  may  be  avoided  on  the  ground  of  undue  in- 
fluence when  one  of  the  parties  has  induced  the  other  to 
enter  into  the  contract  by  the  unconscientious  use  of  power 
afforded  by 


1  Lawaon  BighU,  Bern.  A  Pr.,  f  967; 
Plnmmer  v.  People,  16  III.  8B8,  402; 
Soliuffer  V,  Earle,  83  N.  Y.  89S ;  Spaaldlng 
V,  Crawford.  27  Tex.  168;  Oak  v.  Dastin, 
79Me.ft8;  1  Am.  St.  Rep.  281.  Contra^ 
State  V.  Brantley,  27  Ala.  44 ;  Fisher  v. 
Shattack,  17  Pick.  263. 

s  Where  a  husband  threatened  that 
nnlesB  his  wife  signed  his  note  as  surety 
he  woald  poison  himself;  this  was  held 
not  duress.  Wright  v.  Remington,  41 
N.  J.  (L.)  48;  83  Am.  Rep.  180. 

>  Wayne  v.  Sands,  1  Freem.  3S0;  Roll. 
Abr.  687;  Brooks  v.  Berryhill,  20  Ind.  97 ; 
Eadie  v.  Slimmon,  26  N.  Y.  9;  82  Am. 
Deo.  896;  SoHnger  v.  Earlo,  82  X.  Y.  888; 
McClintock  V,  Cummins,  8  McLean,  158; 
81mm s  V.  Barefoot,  2  Hayw.  (Tenn.)  402; 
Nat.  Bank  v.  Kirk,  90  Pa.  St.  .51 ;  ilarrie  r. 
Carmody,  131  Mass.  51 ;  41  Am.  Rep.  188; 
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Foley  V.  Greene,  14  B.  I.  618;  51  Am.  Rep. 
419;  Kooourek  v.  Marak,  54  Tex.  201;  88 
Am.  Rep.  628;  Haynes  v.RQdd,80  Hun, 
280 ;  MoCoy  v.  Green,  88  Mo.  676 ;  McGrory 
V.  Reilly,14Phila.  Ill ;  Williams  v.  Walk 
er,  18  8.  C.  577;  Nevada  Bank  v.  Bryan, 
62  Iowa,  42.  But  see  Lefeyre  v,  Du- 
tniit,61  Wis.  826;  37  Am.  Rep.  83S;  Holt 
V.  Agnew,  67  Ala.  860;  Smith  v.  Rowley. 
66  Barb.  002. 

*  In  Schnlts  v.  Catlin,  47  N.  W.  Rep. 
946  (Wis.)  threats  made  to  a  brother, and 
by  him  at  plaintilPs  request  communi- 
cated to  his  sister  in  order  to  secure  her 
signature  to  a  note  to  compound  the 
felony  were  held  to  constitute  dtiress  of 
the  sister,  for  which  she  might  avoid  the 
note. 

^  Anson  Contr,  165. 
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(a)  The  family ,  fidaciary  or  coDfidential  relations  sub- 
sisting between  them. 

(b)  The  mental  weakness  of  the  other,  or 

(c)  The  necessities  or  extravagance  of  an  expectant  heir 
or  one  sustaining  that  character. 

In  these  three  cases  the  position  of  the  parties  raises  a 
presumption  of  undue  influence  and  the  transaction  will  not 
be  allowed  to  stand,  unless  the  person  claiming  the  benefit 
of  it  is  able  (and  the  burden  is  on  him  to  do  so)  to  repel  the 
presumption  by  showing  that  it  was  in  point  of  fact  fair, 
just  and  reasonable.^ 

(a)  Family  or  Confidential  Relaiiona. 

§  260.  Introductory."— The  family  or  fiduciary  or  confi- 
dential relations  which,  existing  between  contracting  parties, 
give  rise  to  a  presumption  of  undue  influence  are  those  of 
husband  and  wife,  parent  and  child,  guardian  and  ward, 
trustee  and  cestui  qtte  trust j  attorney  and  client,  priest  and 
member  of  his  flock,  physician  and  patient  and  any  other 
persons  standing  in  similar  relations. 

§  261.  Contracts  between  Husband  and  Wife. —  Hus- 
band and  wife  occupy  towards  each  other  a  fiduciary  rela- 
tion of  the  most  confidential  character,  which  requires  the 
utmost  good  faith  between  them,  and  a  gift  or  conveyance 
from  the  wife  to  the  husband  is  regarded  with  suspicion 
and  to  be  supported  must  be  free  from  fraud  or  undue 
influence.'    In  Oolding  v.  Chiding '  a  husband  who  had 


1  Smith  V.  Kay,  7  H.  Ij.  Cm.  700;  Dent 
V.  Bennett,  4  Mjl.  A  Or.  269;  Woodbury 
r.  Woodboiy,  Ul  Haas.  829;  Zelgler  v, 
Hughes,  65  UL  2S8;  Ward  v.  ArmBtrong, 
84  Ul.  151;  Sands  v.  Sands,  113  Ul.  2S5; 
Jones  V.  Lloyd.  117  Ul.  597;  Oowee  v. 
Cornell,  75  N.  Y.  99 ;  Fisher  v.  Bishop, 
100  N.  T.  S5;  Greenfleld*s  Estate,  14  Pa. 
St  489. 

s  Swlsshelm's  Appeal,  66  Pa.  St  475; 
94  Am.  Dec  107;  Cniger  r.  Dooglas,  4 
Sdw.  Oh.  48S;  Boyd  r.  De  la  Moniagnie, 


78  N.  Y.  496 ;  29  Am.  Bep.  197 ;  In  re  Jones, 
6  Biss.  68 ,  OonTerse  v.  GonTorse,  9  Bich. 
(Eq.)  586;  Stiles  v.  StUes,  14  Mich.  72; 
Hollls  V.  Francois,  5  Tex.  195;  61  Am. 
Dec  760;  Wales  v.  Newbonld,  9  Mich.  45 ; 
Merlam  v.  Uarsen,  4  Sdw.  Oh.  70 ;  Camp- 
beirs  Appeal,  80  Pa.  St  896;Smylcy  v. 
Beese,  63  Ala.  89;  25  Am.  Bep.  606;  Scar- 
borough V.  Watklns,  9  B.  Mon.  640;  60 
Am.  Deo.  689;  Darlington's  Appeal,  87 
Pa.  St  610. 
s  82  Ky.  51. 
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but  little  money  married  a  woman  with  nearly  IIOO^OOO 
in  real  estate.  He  v/as  a  man  of  strong  will  and  shortly 
after  the  marriage  she  coaveyed  to  him  through  a  trustee, 
one  undivided  half  for  his  life,  remainder  to  him  in  case  of 
his  surviying  her  and  there  being  no  issue.  She  subse- 
quently obtained  a  divorce  from  him.  It  was  held  that  he 
should  be  required  to  surrender  the  interest  conveyed  to  him. 

§  262.  Parent  and  Child.  —  Gifts  and  conveyances  from 
a  child  to  a  parent  are  not  favored.^  While  an  adult  child 
may  make  a  binding  transfer  or  conveyance  of  property  to 
the  parent,  any  such  transfer  by  way  of  gift  or  improvident 
contract  made  just  after  attaining  majority,  or  while  in 
general  under  undue  parental  control  and  influence,  will  be 
jealously  watched  by  courts  of  equity.^  The  same  doctrine 
holds  true  of  a  transfer  or  conveyance  to  an  adult  child 
tainted  with  undue  influence  over  an  aged  or  infirm  parent.^ 
All  family  arrangements  of  the  filial  kind,  whether  child 
or  parent  be  the  weaker  party,  should,  in  order  to  stand 
firmly,  be  free  from  fraud  or  undue  influences  on  both 
sides,  and  made  in  good  faith ;  or  equity  will  readily  set 
them  aside. ^  The  rule  extends  to  any  person  in  loco 
parentis;^  to  all  cases  in  which  one  member  of  a  family 
exercises  a  substantial  preponderance  in  the  family  councils 
either  from  age  or  from  character  or  from  circumstances. 
In  Archer  v.  Hudsouj^  a  young  lady  who  had  just  attained 
her  majority  became  security  for  her  uncle  to  enable  him 
to   overdraw  his  account   at  his   banker's.     She  was  an 


1  Lawson  Rights,  Rem.  &  Pr.,  §  8S8; 
Taylor  V.  Taylor,  8  How.  183;Mi8key'8 
ilppeal,  107  Pa.  St.  611;  Jennings  v. 
Pye,  IS  Pet.  211 ;  Berkmeyer  r.  Keller- 
man,  32  Ohio  St  289;  Brown  v.  Bnrbank, 
64Cal.  99;  Savery  v.  King,  35  E.  L.  & 
Eq.  100. 

2  Berger  v,  Udall,  81  Barb.  9. 

3  Highbeiger  v.  Stlffler,  21  Md.  388;  83 
Am.  Dec.  693. 

« Schoaler    Dom.  Belations,    §   270; 
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Taylor  v.  Staples,  8  R.  1. 170;  Van  Donge 
V.  Van  Donge»  23  Mich.  321;  Rider  r. 
Kelso,  63  Iowa  367;  Miller  v.  Simonds, 
72  Mo.  669;  Jacox  v.  Jacox,  40  Mich.  473. 

B  Archer  v.  Hadson,  7  Beav.  651 ; 
Brown  r.  Burbank,  64  Oal.  09;  Berk- 
meyer r.  Kellerman,  32  Ohio  St.  239; 
Highberger  v.  Stiffler,  21  Md.  338;  Bowe 
V.  Bowe,  42  Mich.  195. 

«  7  Beav.  660. 
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orphan,  and  had  resided  with  her  uncle  for  seven  years  pre- 
vious to  the  transaction.  The  court,  adverting  to  the  fact 
that  the  security  was  obtained  through  the  influence  of  a 
person  standing  in  loco  parenting  from  the  object  of  his 
protection  and  care,  said,  <<This  is  a  transaction  which 
under  ordinary  circumstances  this  court  will  not  allow." 

§  263.  Guardian  and  Ward.  —  The  same  rule  applies 
to  transactions  between  guardian  and  ward.^  While  dur- 
ing the  existence  of  the  guardianship  the  relative  situation 
of  the  parties  imposes  a  general  inability  to  deal  with  each 
other  ,*^  yet  courts  of  equity  proceed  yet  further  in  cases  of 
this  sort.  They  will  not  permit  transactions  between  guar- 
dians and  wards  to  stand  even  when  they  have  occurred  af- 
ter the  minority  has  ceased,  and  when  the  relation  becomes 
thereby  actually  ended,  if  the  intermediate  period  be  short,-'* 
unless  the  circumstances  demonstrate  the  fullest  delibera- 
tion on  the  part  of  the  ward  and  the  most  abundant  good 
faith  on  the  part  of  the  guardian.^  A  court  of  chancery  will 
not  permit  one  standing  in  the  place  of  a  guardian  to  place 
himself  in  an  attitude  of  hostility  to  the  interests  of  his 
wards,  nor  to  derive  any  benefit  to  himself  at  their  loss  ;  and 
if  a  purchase  by  him  of  the  property  of  the  wards  during 
the  continuance  of  such  relation  can  be  permitted  to  stand 
under  any  circumstances,  it  will  only  be  upon  his  showing 
clearly  that  he  acted  in  the  utmost  good  faith,  that  the  price 
given  was  the  full  value,  and  that  the  transaction  was  for 
the  benefit  of  the  wards. ^  The  sale  of  property  by  a  guar- 
dian to  his  ward  may  be  disaffirmed  by  the  ward  after  he 
comes  of  age.     The  ward  may  ignore  the  sale  and  recover 

1  Ashton  V.  ThompBon,  82  Minn.  25;  s  Snell'B  Equity,  402. 

WickiBer  r.  Oook,  85  111.  68;  Ward  v.  Pnl-  3  Waller  r.  Armisted,  2  Leigh,  11 ;  21 

sifor,  54  Vt  45;  Qarvin  v.  WiUiams,  44  Am.  ]|ec  594;  Wright «.  Arnold,  14  B. 

Mo.  466 ;  60  Mo.  206 ;  Bridwell  v.  Swan k,  20  Mon.  688 ;  61 A m.  Doo.  172. 

Cent.  L.  J.  288;  84  Mo.  466;  Hoppin  v.  *  Hatch  v.  Hatch,  9  Vea.  267 ;  Smith  v. 

Tobey,  9  R.  I.  42;  Malone  «.  Eelley,  64  Dlbrell,  31  Tex.  239;  96  Am.  Dec  596. 

Ala.  682;  Fergason  v,  Lowery,  64  Ala.  *  Mann  v.  McDonald,  lOHomph.  S75. 
610;  Meek  v.  Perry,  86  Mlsa.  190;    Wo- 
machv.  Anatin,  1 S.  C.  421. 
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the  price  and  may  also  claim  from  his  guardian  interest 
upon  the  money  thus  invested.^  And  a  gift  to  the  guardian 
by  the  ward  is  voidable  by  the  latter.* 

It  i.s  said  that  a  more  stringent  rule  has  been  laid  down 
as  to  guardians  than  applies  to  transactions  between  parent 
and  child  ;  for  a  guardian  is  not  supposed  to  be  influenced 
by  that  affection  for  his  ward  which  parents  entertain 
towards  their  own  offspring  and  therefore  has  no  such 
powerful  check  upon  his  selfish  feelings.' 

§  264.  Trustee  and  Cestui  Que  Trust. —  As  a  general 
rule,  a  trustee  will  not  be  permitted  to  contract  with  or 
purchase  the  trust  estate  from  his  cestui  que  trust ^^  for  to 
sustain  such  a  purchase ,  it  must  clearly  appear  that  there 
has  been  no  concealment  in  the  matter,  and  that  no  advan- 
tage in  any  way  has  been  taken  by  the  trustee,^  and  all 
presumptions  are  against  its  validity.^ 

§  265.  Attorney  and  Client.  —  While  the  relation  of 
attorney  and  client  continues,  or  even  after  it  has  been  dis- 
solved, purchases  made  by  the  attorney  of  the  client  are 
regarded  with  suspicion,  and  the  attorney,  if  there  are  any 
circumstances  of  fraud,  concealment  or  suspicion  disclosed, 
will  be  held  a  trustee  for  the  client  of  the  property  so 
purchased.' 

§  266.  Priest  and  Member  of  Flock.  —  The  power 
which  a  spiritual  adviser  may  acquire  over  persons  subject 


1  Hendeev.  Cleveland,  54  Vt.  142. 

s  Wade  v.  Polsif er,  64  Vt.  46. 

3  Schonler  on  Dom.  Bel.,  S  S87;  Pieioe 
V.  Waring,  1  VeB.  880;H7lton  v.  Hylton, 
3  Ves.  547;  Hatch  v.  Hatch,  9  Vea.296; 
Hill  on  TroBtees,  157. 

*  Fox  V.  Mackreth,  1  Lead.  Cas.  123 ; 
Jamison  v.  Glaacock,  29  Mo.  191 ;  Mnnro 
V.  Allaire,  2  Oaines  Cas.  188;  2  Am.  Dec 
380;  MoCants  v.  Bee,  1  McCord  Ch.  888; 
16  Am.  Dec.  610;  Everett  v.  Henry,  67 
Tex.  402. 

6  MoCants  v.  Boo,  1  McCord  Ch.  888; 
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Field  V.  Arrowsmith,  8  Humph.  442;  89 
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662;  44  Am.  Dec  448;  Bnellv.  ISnckins 
ham,  16  Iowa,  284;  85  Am.  Dee.  516;  Mig* 
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to  his  influence  is  also  looked  upon  as  raising  the  presump- 
tion of  mala  fides;  ^  So  the  burden  rests  upon  one  claim- 
ing to  be  a  spiritualistic  medium  to  show  that  a  contract 
made  by  him  with  one  having  implicit  belief  in  the  exist- 
ence of  the  powers  claimed  by  such  medium  was  free  from 
undue  influence.' 

§  267.  PhysiciaoL  and  Patient.  —  So,  it  has  been  re* 
peatedly  declared  that  the  relation  of  physician  and  patient 
is  sufficient  to  avoid  contracts  made  between  them  unless  it 
is  plain  that  the  presumption  of  bad  faith  is  repelled  by  the 
evidence.^ 

§  268.  Other  Gases.  —  And  the  principle  we  are  consid- 
ering applies  to  every  case  where  influence  is  acquired  and 
abused  or  where  confidence  is  reposed  and  betrayed.  In 
Smith  V.  Kay^^  the  defendant  who  was  barely  of  age  had 
incurred  liabilities  by  the  contrivance  of  an  older  man  who 
had  acquired  a  strong  influence  over  him,  and  who  professed 
to  assist  him  in  a  career  of  extravagance  and  dissipation. 
It  was  held  that  influence  of  this  nature,  though  it  could 
not  be  called  parental,  spiritual,  or  fiduciary,  entitled  him 
to  the  protection  of  the  court.  So  where  conveyances  were 
made  by  a  man  to  a  woman  with  whom  he  was  unlawfully 
cohabiting,  it  was  held  that  the  (mus  of  showing  an  absence 
of  undue  influence  was  on  her.^ 

§  269.  How  liOng  Disability  Gontinaes. — Where  a 
relation  of  confidence  is  once  established  it  will  not  be  con- 
sidered as  determined  while  the  influence  derived  from  it 


1  Marx  V.  MoGlyim,88N.  Y.8S7;  Ford 
V.  HenndMij,  70  Mo.  680;  Oaspari  v. 
First  German  Church,  12  Mo.  App.29S. 

2  Connor  v.  Stanley,  72  Gal.  ft56 ;  1  Am. 
St  Rep.  81 ;  Thompson  v.  Hanks,  14  Fed. 
Sep.  902. 

8  Dent  9.  Bennett,  i  My.  ft  Or.  260; 
Blaokie  v.  Olark,  15  Beav.  608 ;  Gadwal- 
lader  v.  West,  48  Mo.   483;  Watson  v. 


Mahan,  SO  Ind.  897;  Andenield's  Ap- 
peal, 89  Fa.  St.  114;  88  Am.  Bep.  7S1; 
Woodbury  v.  Woodbury,  141  Maes.  820; 
66  Am.  Bep.  479;  Doggett  v.  Lane,  112 
Mo.  216;  Crispell  v.  Dubois,  4  Barb.  808. 

«  7  H.  L.  Oas.  750. 

*  Lelghton  v.  Orr,  44  la.  879;  Hanna  v. 
Wilcox,  68  la.  647;  Shlpman  v.  Furniss, 
09  Ala.  666. 
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can  be  reasonably  supposed  to  remain.  Thus,  the  influence 
of  a  parent  or  guardian  or  one  in  loco  parentis  is  presumed  to 
continue  for  some  time  after  the  termination  of  the  minor- 
ity or  dependence  and  until  there  is  what  may  be  called  a 
complete  emancipation,  so  that  a  judgment  may  be  formed 
independent  of  any  sort  of  control.^  And  this  principle 
applies  to  every  other  relation  of  confidence.^ 

(b)  Mental  Weakness. 

^  §  270.  Rule  in  this  Case  Stated.  — Where  the  mind  is 
enfeebled  by  old  age,  sickness,  great  distress,  or  other 
cause  whereby  it  is  rendered  incapable  of  resisting  undue 
pressure,^  in  such  case  a  contract  made  under  such  circum- 
stances is  made  under  Undue  Influence,  and  will  not  be  al- 
lowed to  be  taken  advantage  of  by  the  other  party.*  Thus 
it  is  held  that  equity  will  annul  a  contract  for  the  pur- 
chase of  land,  entered  into  by  an  imbecile,  without  counsel, 
by  which  he  agrees  to  pay  twice  the  true  value  of  the  land, 
and  is  otherwise  imposed  upon  by  the  representations  of 
the  vendor.*  At  the  same  time  mere  mental  weakness  will 
not  authorize  a  court  of  equity  to  set  aside  a  contract,  if 
such  weakness  does  not  amount  to  inability  to  comprehend 
the  meaning  and  effect  of  the  contract,  and  is  unaccom- 
panied by  evidence  of  imposition  or  undue  influence.* 

On  the  same  principle  it  is  incumbent  on  a  party  dealing 
with  an  unlettered  man,  who  can  neither  read  nor  write,  to 


1  Archer  v.  Hadson,  7  Beav.  661; 
Garvin  v.  WlUlams,  U  Mo.  466;  60  Mo. 
206;  Miller  V.  Slmonds,  7S  Mo.  669;  ABh- 
ton  V.  Thompson,  32  Minn.  26. 

2  Mason  v.  Bing,  8  Abb.  App.  Dec. 
210;  Rhodes  V.  Bate,X«.  R.  1  Oh.  2S3. 260; 
Mitchell  V.  Homfray,  8  Q.  B.  D.  687. 
Henry  v.  Balman,  26  Pa.  St  864. 

3  Allore  V,  Jewell,  94  U.  S.  506;  Grif- 
fith V.  Godey,  113  U.  S.  89;  Taylor  v. 
Atwood,  47  Conn.  498;  Moore  v.  Moore, 
66Cal.  89;  Tracy  v,  Sockett,  1  Ohio  St. 
54;  Scovel  v.  Barney,  4  Greg.  288;  Reed 
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282 


West,  48  Mo.  488;  Harris  v.  Wamsley 
41  la.  en ;  Perkins  v.  Scott,  28  la.  237. 
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»  Garrow  v.  Brown,  Winst.  (Eq.)  46; 
86  Am.  Dec  450. 

«  WiUemin  v.  Dunn,  93  lU.  511;  Kim- 
ball r.  Onddy,  117  Ul.  218. 
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show  that  such  person  fully  understood  the  object  and  im- 
port of  the  writings  upon  which  he  is  proceeding  to  charge 
him.^ 

(c)  Necessities  of  Party, 

§  271.  Introductory.  —  In  the  cases  which  fall  under 
this  division,  as  well  as  those  under  the  last  (b),  the  ele- 
ment of  personal  influence  is  not  present,  but  they  all  pos- 
sess these  common  features:  the  promisor  incumbers 
himself  with  heavy  liabilities  for  the  sake  of  a  small,  or,  at 
any  rate,  an  inadequate  present  gain;  and  the  promisee 
takes  advantage  either  of  the  improvidence  and  moral 
weakness,  or  else  of  the  ignorance  and  unprotected  situa- 
tion, of  the  promisor. 2 

§  272.  Expectant  Heirs.  — An  expectant  heir,  in  real  or 
imaginary  need  of  money  and  exposed  to  the  temptation 
of  raising  it  on  his  expectancy,  is  at  such  a  disadvantage  as 
to  be  peculiarly  liable  to  imposition,  and  to  require  an 
extraordinary  degree  of  protection.^  Therefore  if  a  man 
takes  advantage  of  the  present  poverty  of  an  expectant 
heir  to  extoi*t  from  him  an  exorbitant  and  ruinous  rate  of 
interest,  he  is  liable  to  have  the  bargain  set  aside,  and  to  be 
remitted  to  his  claim  for  so  much  money  as  he  has  actually 
advanced,  with  the  current  rate  of  interest  upon  it.^  In 
Butler  V.  Duncan^  a  dissolute  spendthrift  of  twentj'-five 
years  of  age  gave  a  mortgage  on  all  the  real  estate  to  which 
he  was  entitled  as  his  father's  heir,  to  a  man  who  knew  all 
about  the  circumstances,  to  secure  the  payment  of  an  al- 
leged loan  of  $5,000  for  which  he  gave  his  note,  and  which 
was  made  up  of  the  following  items:   $1,000  in  cash;  a 

1  Seidell  V.  Myers,  20  How.  606;  Jones  33  K.  J.  (S^q.)  614;  Parsons  r.  Ely,  45  111. 

r.  Anstin,  17  Neb.  498.  232;  Chesterfield  v.  Jannsen,  1   Lead. 

3  Anson  Contr.  168.  Cas.  In  Eq.  500. 

3  Aylesiord  r.  Morris,  L.  B.  8  Ch.  484;  «  1  Stoiy  Eq.  836;  Jenkins  r.  Pye,  12 

Boynton  r.  Hubbard,  7  Mass.  112;  Jen-  Pet.  241. 
kiDS  V.  Pyn,  12  Pet.    257;    Mastln    v,  »  47  Mich.  94. 

Marlow,  65  N.  C.  695;  Bacon  v.  Bonham, 
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former  due  bill  for  $47,  given  up ;  $199  interest  credited  on 
a  previous  mortgage ;  $110.35  paid  as  premium  upon  an 
insurance  policy  assigned  to  the  mortgagee ;  $556.75  with- 
held by  the  latter  to  pay  annual  premiums  thereafter  as 
they  shall  fall  due ;  and  $3,200  as  the  purchase  price  of  160 
acres  of  land  worth  but  little  more  than  $1,000,  which  the 
mortgagee  required  him  to  buy  as  a  condition  of  lending 
him  money,  though  he  had  no  use  for  the  land  and  knew 
nothing  about  its  value.  It  was  held  an  unconscionable 
transaction  which  a  court  of  chancery  could  not  sustain. 

§  273.  Reversionary  Interests. — The  English  court  of 
chancery  early  adopted  the  rule  that  the  purchaser  of  any 
reversionary  interest  might  always  be  called  upon  to  show 
that  he  had  given  full  value  for  his  bargain,  so  that  he 
might  not  take  advantage  of  a  man's  present  necessities  to 
deprive  him  of  his  future  Estate  without  reasonable  return.^ 
This  rule,  so  far  as  it  relates  to  vested  interests,  has  been 
denied  to  be  in  force  in  the  United  States.^  In  Virginia  it 
is  held  that  mere  inadequacy  of  consideration,  unless  it  be 
so  great  as  to  shock  the  moral  sense,  is  insufficient  to  avoid 
the  sale  of  a  reversionary  interest.*  In  Parmelee  v. 
Cameron^  the  Court  of  Appeals  of  New  York  ruled  that 
equity  will  not  in  the  absence  of  fraud  or  undue  influence, 
interfere  to  set  aside  a  sale  by  a  legatee  of  a  legacy  of  a 
fixed  and  certain  sum  of  money,  payable  at  a  fixed  period 
after  the  death  of  the  testator,  with  interest,  although  such 
sale  was  made,  some  years  before  the  legacy  was  due,  and 
for  an  inadequate  consideration  ;  and  although  the  legatee 
was  at  the  time  of  the  sale,  a  *'  reckless,  dissipated,  im- 
provident and  weak-minded  young  man,"  such  a  sale  not 
being  within  the  equity  rule  which  enables  the  court  to  re^ 

1  AnBon  Contr.  169.  >  Majo  v.  Carrlngton,  mtpra^  and  see 

8  See  Oribbins  v.  Markwood,  IS  Gratt.  Bnple  v.  Bindley,  91  Pa.  St.  886;  Baoon  v. 

496,i99;Mayov.Carrliierton,19Gratt7i;  Bonham,  38  N.J.  Bq.  617;   Banoh  v. 

Davidson  v.  Little,  29  Pa.  St.  845;  Parme-  Harst,  3  Dessau.  273;  5  Am.  Dec.  fiSl. 

lee  V.  Cameron,  41  N.  Y.  392.  4  41 N,  Y.  892. 
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lieve  expectant  heirs,  remainder-men  and  reversioners  from 
disadvantageous  bargains,  where  both  the  amount  or  value 
of  the  interest  sold  and  the  time  of  its  enjoyment  are 
uncertain. 

§  274.  Liender  and  Borrower. —  Agreements  between 
lender  and  borrower  are  scrutinized  by  courts  of  equity, 
which  refuse  to  enforce  them,  where  to  do  so  would  be  both 
unjust  and  unconscionable.^  Thus  in  Rhode  Island  ^  relief 
was  given  in  respect  of  a  loan  secured  by  mortgage  and 
bearing  interest  at  the  rate  of  five  per  cent,  per  month  in 
advance,  the  court  finding,  however,  that  the  relation  of  the 
parties  was  such  that  the  lender  had  upon  him  the  duty  of 
protecting  the  borrower.  And  on  the  sale  by  a  mortgagor 
of  his  equity  of  redemption  to  the  mortgagee,  if  the  mort- 
gagee take  any  undue  advantage  of  the  mortgagor,  equity 
will  compel  him  to  redeed  the  property  on  receiving  his 
debt  and  interest.^ 

§  275.  Other  Gases  of  Necessily. —  Other  cases  of  the 
promisor's  necessity  may  arise  which  would  be  difficult  to 
classify,  but  which  would  clearly  fall  under  the  rule  that  a 
court  of  equity  will  inquire  whether  the  parties  meet  on 
equal  terms,  and  if  it  be  found  that  the  promisor  was  in  dis- 
tressed circumstances  and  under  the  control  of  the  promisee, 
and  that  advantage  was  taken  of  his  position,  will  avoid 
the  contract,^  and  that  to  sustain  a  contract  in  equity  *^  a 
reasonable  degree  of  equality  between  the  contracting  par- 
ties" is  required.^  Thus  where  plaintiff  had  sold  and 
transferred  to  the  defendant  a  policy  of  insurance  of 
$1,477.73,  which  the  insurance  company  was  willing  to  pay 
if  the  plaintiff  would  place  her  signature  to  the  release  on 

1  Donill  V.  Baton,  85  Mich.  303;  Bat-  2  Ohio,  495;   Lester  v.  Mahan,  S5  Ala. 

ler  V.  Duncan,  47  Mich  94.  445;  M'Cormlck  v.  Malln,  6  Blaekl  509; 

s  Brown  V.  Hall,  88  Alb.  L.  J.  228.  M'Kinney  v.   Plnckard,  3  Leigh,  149; 

s  Bfgelow  on  Fraud,  259.  Wheeler  v.  Smith,  9  How.  65. 

*  Wood  V.  Abrey,8  Mad.  216;  Esham  ^  Longmate  v.  Ledger,  2  Giff.  198. 
V.  Lamar,  10  B.  Mon.  48 ;  Hongh  v.  Hunt, 
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the  policy  y  and  plaintiff  taking  advantage  of  her  assignee's 
situation,  exacted  his  promise  to  pay  her  $477.73  for  the 
mere  inconvenience  of  writing  her  name,  it  was  held  that 
the  promise  was  not  binding  and  that  plaintiff  was  entitled 
to  recover  only  the  fair  value  of  her  services  in  writing  her 
signature,  which  was  fixed  by  the  court  at  one  cent;^ 

(d)   Consideration. 

§  276*  Inadequacy  of  Consideration  as  Evidence  of 
Frand  and  Undue  Influence. —  We  have  seen  ^  that  courts 
of  law,  while  requiring  some  consideration  to  support  aeon- 
tract,  will  not  inquire  into  its  adequacy.  And  it  is  well  es- 
tablished that  mere  inadequacy  of  price  is  in  itself  of  no 
more  weight  in  equity  than  at  law.^  It  is  evidence  of  fraud, 
but,  standing  alone,  by  no  means  conclusive  evidence.^  Even 
when  coupled  with  an  incorrect  statement  of  the  consider- 
ation it  will  not  alone  be  enough  to  vitiate  a  sale,  in  the  ab- 
sence of  any  fiduciary  relation  between  the  parties.^  But 
while  mere  inadequacy  of  consideration  is  insufficient  evi- 
dence of  fraud  or  undue  influence,  still  where  the  inade- 
quacy is  so  gross  as  to  shock  the  conscience  and  common 
sense  of  all  men,  it  may  amount  to  proof  of  fraud.*  And 
where  ( as  in  the  previous  sections  of  this  chapter)  the  party 
was  not  a  free  agent,  the  fact  that  the  consideration  was  in- 
adequate is  a  material  element  in  determining  the  court  to 
set  the  transaction  aside. 


1  Caplice  v.  Kelley,  28  Kan.  474;  27 
Kan.  859. 

2  Ante,  §  98. 

8  Wood  V.  Abrey,  8  Mad.  216 ;  Peacock 
V.  Evans,  16  VeB.  612;  Still  well  v.  Wll- 
kins,  Jac.  280 ;  Eyre  r.  Potter,  15  How.  42 ; 
Cbaires  v,  Brady,  10  Fla.  158;  Winter- 
mute  v.  Snyder,  2  Green  Oh.  489;  Hem- 
ingway V.  Coleman,  49  Conn.  890. 

*  Cockell  V.  Taylor,  16  Beav.  106 ;  Day- 
dson  r.  I/ittlc,  22  Pa.  St.  245;  Talbot's 
Devisees  v.  Hooser,  12  Bush,  408. 
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&  Harrison  v.  Gnest,  6  D.  M.  G  424* 
8  H.  L.  481. 

<  2  Pomeroy  on  Eq.  Juris.  927;  Eyre  v. 
Potter,  16  How.  42;  Dunn  v.  Chambers,  4 
Barb.  876;  Parmelee  r.  Cameron,  41 N.  Y. 
892;  Juzan  v.  Toalmin,  9  Ala.  662;  Rail- 
road Co.  V.  Oommrs.  of  Miami  Co.,  12  Kan. 
482;  Hyer  v.  LitUe,  20  N.  J.  (Eq.)  448; 
Coffeev.  Baffin,  4  Oaldw.  487;  Howard  v. 
Edgell,  11  Vt.  9;  Steele  V.  Worthington« 
2  Ohio,  182;  Wiest  v.  Garman,  8  DeL  Oh, 
422;  4HoaBt.ll9.  ' 
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(e)  Remedies. 

§  277.  Remedy  of  Party. —  The  rules  respecting  the 
right  to  rescind  contracts  entered  into  under  Undue  Influ- 
ence follow,  so  far  as  equity  is  concerned^  the  rules  which 
npply  to  Fraud,  but  with  one  qualification.  In  the  case  of 
fraud,  so  soon  as  the  fraud  is  discovered  the  parties  are 
placed  on  equal  terms,  and  an  affirmation  of  the  contractor 
laches  in  setting  it  aside  binds  the  party  who  was  originally 
defrauded.  But  in  the  case  of  undue  influence  it  is  not  a 
particular  statement,  but  a  combination  of  circumstances 
which  constitutes  the  vitiating  element  in  the  contract ;  and 
unless  it  is  clear  that  the  will  of  the  injured  party  is  relieved 
from  the  dominant  influence  under  which  it  has  acted,  or 
that  the  imperfect  knowledge  with  which  he  entered  into 
the  contract  is  supplemented  by  the  fullest  assistance  and 
information,  affirmation  or  laches  will  not  be  allowed  to 
bind  him.^ 

1  Anson  Contr.  171;  Moxonv.  Payne,  Malln,  5  Blackf.  009;  Thompson  v.  Lee,  81 

8  Ch.  881;  Savory  v.  King,  H.  L.  Caa.  664;  Ala.  292;  Wade  v,  Pnlsifer,  61  Vt  46; 

Montgomery  o.  Perkins,  116  Mass.  227;  McClore  v.  Lewis,  72  Mo.  814;  Baa  v.  Von 

Batler  v.  Haskell,  4  Dess.  651 ;  Boyd  v,  Zedllta,  182  Mass.  164. 


Hawkins,  S  Dey.  (Eq. )  196 ;  MoOormlck  v. 
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§  278.  Introdaotory. — The  law  imposes  certain  limit- 
atioQS  apoD  the  freedom  of  contract  by  forbidding  and 
refusing  to  enforce  certain  kinds  of  contracts.  And  the 
contracts  which  the  law  thus  discourages  and  forbids  are  of 
three  kinds,  viz. :  (a)  contracts  made  in  breach  of  a  statute, 
(b)  contracts  made  in  breach  of  some  rule  of  the  common 
law;  (c)  contracts  contrary  to  public  policy.  The  three 
divisions  will  be  treated  in  this  chapter,  and  will  be  follow* 
ed  by  a  consideraton  of  (d)  the  effect  of  such  illegality 
upon  contracts  in  which  it  is  found  to  exist. 

(a)   Contracts  in  Bf*each  of  Statute  Law. 

§  279.  Statutory  Prohibition  of  Act.  —  Where  an  act  is 
expressly  prohibited  by  statute,  a  contract  to  perform,  or 
in  the  furtherance  of,  the  prohibited  act  is  illegal  and 
unenforceable.^  And  the  same  rule  obtains  where  the  con- 
tract is  in  violation  of  a  statute  although  not  thereon 
expressly  declared  to  be  void.^  And  where  a  statute  pro- 
hibits the  making  of  contracts  except  in  a  certain  manner, 
a  contract  made  in  a  different  manner  is  ipso  facto  void.' 
Where  a  contract  made  in  violation  of  a  statute  is  void,  the 
subsequent  repeal  of  the  statute  does  not  make  it  valid. ^ 

§  280.  Statutes  Imposing  Penalty  Simply. — Where  the 
statute  does  no  more  than  impose  a  penalty  upon  the  car- 


1  Mitchell  V.  Smith,  1  Blnii.  UO;  2 
Am.  Deo.  417;  Seidenbender  t?.  Oharlee, 
4  Serg.  A  B.  161 ;  8  Am.  Dec  68S ;  Bank 
V.  Owens,  8  Pet  027;  Bforton  r.  Fletcher, 
2  A.  K.  Marsh.  1S7;  12  Am.  Dec.  366; 
Gray  v.  Boberte,  9  A.  E.  Marsh.  206;  12 
Am.  Dec.  883;  Johnson  v.  Cooper,  2 
YerfT.  524 ;  24  Am.  Dec.  003 ;  Linn  v.  Bank, 
2  111.  87;  20  Am.  Deo.  71;  Persons  v. 
Jones,  12  Qa.  871;  08  Am.  Deo.  477; 
Adams  v.  Haokett,  27  N.  H.  289;  09  Am. 
Dec  876;  Wood  worth  v,  Bennett,  43  N. 
Y.278;  8  Am.  Bep.  706;  Walker  v,  John- 
son, 7  Hill,  387;  Baxton  v.  Hamblln,  82 
Me.  448;  Bell  v.  Qalnn,  2  Sand.  146; 
Capehart  v,  Bankln,  8  W.  Va.  07t ;  100 
Am.  Dec  779;   Jones  r.  Blacklldge,  9 
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Kan.  062;  12  Am.  Rep.  003;  Foley  v. 
Spelr,  100  N.  Y.  002;  Levy  v.  Gowdy,  2 
Allen,  320;  Miller  v.  Post,  1  Allen,  484. 
So  a  contract  la  violation  of  the  con- 
stitntion  of  the  United  States,  whether 
made  by  the  United  States,  a  State,  or 
an  indWidual,  is  invalid.  Patton  «. 
Gilmer,  42  Ala.  048;  94  Am.  Dec  660. 

s  Fowler  v.  Soally,  72  Pa.  St  406,  13 
Am.  Bep.  699. 

s  JStna  Ins.  Co.  v.  Harvey,  11  Wis. 
394. 

*  Woods  V.  Armstrong,  04  Ala.  100; 
20  Am.  Bep.  671;  Banchor  v.  Mansel,  47 
Me.  08;  GiUeland  v.  Philips,  1 S.  O.  102; 
Milne  V.  Hnber,  8  McLean,  812.  But 
see  Cnrtis  r.  Leavltt,  10  N.  Y.  80. 
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rying  oat  of  the  objects  of  a  contract,  a  question  has  arisen 
whether  or  not  the  penalty  amounts  to  a  prohibition. 
Some  courts  have  ruled  that  if  the  object  of  the  statute  be 
solely  to  facilitate  and  secure  the  collection  of  the  revenue, 
then  the  contract,  though  penalised,  is  not  prohibited.^ 
Other  courts  criticising  this  distinction  as  unsatisfactory, 
regard  the  question  as  one  of  legislative  intent,  and  hold  that 
*'the  statute  must  be  examined  as  a  whole  to  find  out 
whether  or  not  the  makers  of  it  meant  that  a  contract  in 
contra^venlion  of  it  should  be  void  or  that  it  was  not  to  be 
so."  ^  And  the  weight  of  authority  would  seem  to  be  that 
where  a  statute  pronounces  a  penalty  for  an  act,  a  contract 
founded  on  such  act  is  void,  although  the  statute  does  not 
pronounce  it  void,  or  in  express  words  prohibit  it.^  Thus 
where  a  statute  imposed  a  penalty  for  the  failure  of  a 
dealer  in  milk  to  have  the  measures  used  in  the  sale  of 
milk  sealed  by  the  proper  officer,  it  was  held  that  this  pro- 
hibited sales  of   milk  in  measures  not  sealed  and  the  price 


1  Brown  v,  Duncan,  10  B.  ft  0.  93; 
Mandlebanm  v.  Oregovicb,  17  Nev.  95; 
Lewis  V.  Welch,  UN.  H 296;  Corning r. 
Abt>ott,  M  N.  H.  471;  Rather  v.  Firet 
Nat.  Bk.,  93  Fa.  St  893;  Payor  v.  Phil- 
brick,  7  N.  H.  340,  Lamed  r.  Andrew, 
106  Maes.  435;  Lester  v.  Howard  Bk.,  8S 
Md.  658;  8  Am.  Rep.  211 ;  Solomon  r. 
Dreechler*  4  Minn.  278;  Lindsley  o. 
Batberford,  17  B.  Mon.  245;  Babcock  r. 
Goodrich,  47  Cal.  609;  Strong  v.  Dar- 
ling, 9  Ohio,  SOL 

s  Harris  v.  Runnels,  12  How.  70; 
Pratt  V.  Stont,  79  N.  T.  437;  HoU  v. 
Green,  78  Pa.  St.  196;  Combs  v.  Emery, 
14  Me.  40i;  Niemeyer  v.  Wright,  75  Va. 
230;  40  Am.  Rep.  720;  Aiken  v.  Blaisdell, 
41  Vt.  665;  Pangborn  v.  Westlake,  86  la. 
549;  Griffett  v.  Wells,  3  Denio.  227; 
THUon  V.  Allen,  41  la.  227;  Rachman  v. 
Berghola,  87  N.  J.  (L.)  48& 

a  Dorgin  r.  Dyer,  68  Me.  143;  Doe  r. 
Bnmham,  81  N.  H.  426;  Pray  o.  Barbank, 
10  N.  H.  878;  McOonnell  v.  Kitchens, 
20  S.  0.  480;  Bacon  v.  Lee,  4  la.  490; 
Kleckley  V.  Leyden,  68  Ga.  215;  Thome 
9.  Trareler's  Ins.  Co.,  80  Pa.  St.  16;  21 
Am.  Rep.  89;  Pennington  v.  Townsend, 


7  Wend.  276;  Griffith  r.  Wells,  3  Denio, 
226;  Bank  v.  Owens,  2  Pet.  627;  Carlton 
V,  Witober,  6  N.  H.  196;  Brackett  v. 
Hoyt,29  N.  H.  264;  Roby  v.  West,  4  N. 
H.  285;  17  Am.  Dec.  423 ;  Madison  «.  Ins. 
Co.,  2  Ind.  483;  Hale  «.  Henderson,  4 
Hamph.  199;  Territt  v.  Bartlett,  21  Yt. 
104;  Swords  v.  Owen,  48  How.  Pr.  176; 
Hallett  V.  Norton,  14  Johns.  278;  Ferdon 
V,  Canningham,  20  How.  Pr.  154;  Best 
V.  Bander,  29  How.  Pr.  489;  Wheeler  v. 
Russell,  17  Mass.  258;  Rnssoll  v.  De- 
grand,  15  Mass.  85;  Ellsworth  v. 
Mitchell,  81  Me.  247;  Downing  v.  Ringer, 
7  Mo.  635;  Smith  v.  Albany,  7  Lans.  14; 
Hibemia  Corp.  v,  Henderson,  8  Serg,  ft 
R.  219;  11  Am.  Deo.  698;  Sharp  «.  Teese, 
9.N.  J.  (L.)  862;  17  Am.  Dec  479;0'Don- 
nell  V.  Sweeney,  6  Ala.  467;  89  Am.  Dec 
887;  Colnmbla  Bank  v.  Haldeman,  7 
Watts  A  S.  288;  42  Am.  Dec  229;  Har- 
rison V.  Berkley,  1  Strob.  625;  47  Am. 
Dec  678;  Milton  «.  Haden,  82  Ala.  80; 
70  Am.  Dec  628;  Wilson  v.  Spencer,  1 
Rand.  76;  10  Am.  Dec  491;  Woods  v. 
Armstrong,  64  Ala.  160;  25  Am.  Rep.  671; 
MitcheU  V.  Smith*  1  Binn.  110;  2  Am. 
Dec  417. 
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of  milk  80  sold  could  not  be  recoveredy^  as  such  a  statute 
was  plainly  intended  to  protect  the  purchasers  of  milk ;  and 
where  a  statute  imposes  a  penalty  for  retailing  intoxica- 
ting liquors  without  a  license,  such  sales  are  thereby  pro- 
hibited, because  the  object  of  the  statute  is  to  diminish  the 
evils  of  intemperance  and  not  merely  to  secure  a  revenue.^ 
But  the  rule  that  a  contract  if  prohibited  by  a  penal 
statute  is  illegal  and  invalid,  does  not  apply  to  the  con- 
tract of  marriage.  For  sound  and  obvious  reasons  the 
courts  have  declined  to  apply  the  rule  to  contracts  of 
this  character.'  Hence  a  marriage  entered  into  without  a 
license  as  required  by  statute,^  or  without  the  consent  of 
parents  or  guardians,^  is,  nevertheless,  valid,  though  the 
parties  concerned  may  be  punished  by  the  infliction  of  the 
statutory  penalties.*  Marriages,  however,  within  the  pro- 
hibited degrees  of  kindred  and  affinity,  are  contracts  void 
because  contrary  to  statute  law,^  and  an  executory  con- 
tract to  marry  would  be  likewise  unenforceable  made  under 
similar  conditions.'  Such  prohibitions  are  not  merely  reg- 
ulatory, but  concern  the  form  and  the  substance  of  the 
contract.' 

§  281.  lUnstratlons  of  Contracts  in  Violation  of  Stat- 
utes. —  Where  an  exemption  is  created  by  statute  for  the 
benefit  of  the  family  of  the  debtor,  an  executory  contract 
by  him  to  waive  the  provisions  of  the  statute  is  inoperative 
and  void.^^    A  person  cannot  hold  himself  out  as  a  practi- 


1  miler  V.  Post,  1  Allen,  4S4. 485. 

S  LeirU  V.  Welch,  14  N.  H.  294;  Grif- 
flth  V.  Wells,  8  Denlo,  926. 

s  Heirey  v.  Moseley,  7  Gray,  479;  88 
Am.  Dee.  61S. 

*  Holmes  v.  Holmes,  6  Ia.  468 ;  86  Am. 
Dec.  482;  Askew  v.  Dapree,  80  Ga.  178; 
White  V.  State,  4  la.  449;  Cartwrtght  v, 
McGown,  121  lU.  888;  2  Am.  St.  Bep.  106. 

*  Hiram  v.  Pierce,  45  He.  887 ;  71  Am. 
Deo.566;Teterv.Teter,  101  Ind.  129;  61 
Am.  Bep.  742. 

*  MUtord  V,  Worcester,  7  Mass.  48. 

292 


7  See  Lawson  Bights,  Bern.  A  Pr., 
§702,e<«eg. 

s  Campbell  v.  Crampton,  18  Blateb. 
150;  8  Abb.  N.  G.  868;  Paddock  v.  Bobla- 
son,  63  111.  99;  14  Am.  Bep.  112;  HaTlland 
V.  HalBtead,  34  N.  T.  643. 

•  Pollock  Oontr.  250. 

10  Phelps  r.  Phelps,  72  HL  545;  22  Am. 
Bep.  149;  Becht  v.  Kelly,  88  IlL  147;  25 
Am.  Bep.  301;  Curtis  o.  O'Brien,  20  la. 
876;  89  Am.  Dec  648;  Maxwell  v.  Beed,  7 
Wis.  588. 
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tioner  of  law  without  a  lioense  to  do  bo  issned  by  some  oom- 
potent  authority  — generally  a  court  of  justice  of  appellate 
or  of  original  jurisdiction.^  And,  therefore,  an  unlicensed 
attorney  cannot  sue  for  his  services  for  the  reason  that  such 
services  are  performecl  in  the  face  of  a  statute  expressly  or 
impliedly  prohibiting  them.^  Where  the  obtaining  of  a 
diploma  or  license  is  a  statutory  requisite  to  the  right  of  a 
person  to  practice  medicine  or  surgery,^  one  who  performs 
such  services  without  being  so  qualified  cannot  recover 
either  on  the  implied  contract  to  pay  their  value,^  or  upon 
any  express  contract  or  any  bill,  note  or  other  security  given 
upon  such  a  consideration.^ 

In  Dillon  v.  Allen^^  a  statute  of  Iowa  enacted  thatif  anyper- 
son  should  run  or  knowingly  permit  his  grain  to  be  threshed 
by  a  machine,  the  rods,  knuckle,  joints  or  jacks  of  which 
were  not  boxed,  he  should  be  guilty  of  and  punished  for  a  mis- 
demeanor. It  was  held  that  one  who  had  threshed  the  grain 
of  another  under  a  contract,  with  a  machine  not  so  boxed, 
could  not  recover  his  compensation.     So  where  a  statute 


1  Bobb  9.  Smith,  4  Ul.  46;  MoKoan  v. 
DoTries,  8  Barb.  196;  Thorn  v.  Lawaon, 
6  Tex.  840.    In  re  Pratt,  18  How.  Pr.  1. 

s  Hittaon  v.  Brown,  8  Oolo.  604;  Yatea 
V.  Bobertson,  80  Va.  475;  Hall  v.  Bishop, 
8  Daly,  109;  Harland  v.  LUenthal,  68  N. 
Y.4S8;  Ames  v.  Gilman,  10  Ueta  238. 

8  The  obtaining  of  a  license  issned 
by  the  State  or  by  a  qnalllled  body  is 
generally  a  requisite  to  the  right  of  a 
physician  to  practice;  and  the  leglsla- 
tore  has  power  to  regnlate  the  practice 
of  medicine  and  sorgery,  and  to  pre- 
scribe the  qnaliflcatlons  for  applicants 
for  license.  Sx  parte  Spinney,  10  Key. 
328;  Eastman  «.  State,  100  Ind.  278;  68 
Am.  Hep.  400;  State  v.  State  Medical 
Board,  88  ICinn.  824;  00  Am.  Rep.  576; 
Logan  V.  State,  6  Tex.  App.  306 ;  Hewitt  v. 
Cbaner,  10  Pick.  868;  Harding  v.  People, 
10  Col.  897;  Williams  v.  People,  121 
111.  781;  State  v.  Green,  112  Ind.  462; 
State  v.^  Gregory,  88  Mo.  128;  68  Am. 
Rep.  666*;  Bibber  v.  Simpson,  69  Me.  181 ; 
Thompson  v.  Hazen,  26  Me.  101 ;  Sheldon 


«.  Clark,  1  Johns.  618;  Alloott  v.  Barber* 
1  Wend.  686;  Timmerman  o.  Morrison,  14 
Johns.  809;  Thompson  «.  Staata,  16 
Wend.  896;  Bailey  v,  Mogg,  4  I>enio,60; 
Finch  V.  Gridley,  26  Wend.  468;  Antley  v. 
State,  6  Tex.  App.  202;  Mnsser  v.  Chase, 
29  Ohio  St  677;  Wert  v.  Clutter,  87  Ohio 
St.  847;  JTox  V.  Washington,  2  Wash. 
297. 

*■  Riohaison  v.  Dorman,  28  Ala.  679; 
Thompson  v.  Hasen,  26  Me.  lOA;  Adams 
9.  Stewart,  6  Harr.  (Del.)  144;  Bower  «. 
Smith,  8  Ga.  74;  Orr  «.  Meek,  111  Ind.  40; 
Smith  V.  Tracy,  2  Hall,  466;  Jordan  v. 
Dayton,  4  Ohio,  294 ;  Dow  v.  Haley,  80  K. 
J.  (L.)  864;  Bailey  v.  Mogg,  4  Denio,  60; 
Downs  V.  Minchew,80  Ala.  86;  Smith  v. 
Lane,  24  Han,  682;  Bibber  v.  Simpson,  69 
Me.  181;  Holmes  v.  Halde,  74  Me.  28;  48 
Am.  Rep.  667;  McNamara  v.  Clinton- 
ville,  02  Wis.  207;  61  Am.  Rep.  722. 

*  Coylev.Oampl>elt,  10  Ga.  670;  Hol- 
land V .  Adams,  21  Ala.  680. 

•  46  U.  299;  26  Am.  Rep.  146. 
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provides  that  bricks  shall  be  of  a  certain  size  and  prohibits 
the  making  of  any  of  a  different  size,  a  vendor  of  bricks  of 
the  latter  size  cannot  recover  their  price ;  ^  where  a  statute 
prohibits  under  a  penalty  the  keeping  of  a  nine-pin  alley 
appurtenant  to  a  tavern,  a  carpenter  who  builds  one  in  such 
a  place  cannot  recover  for  his  labor  .^  And  the  same  has  been 
ruled  in  regard  to  a  contract  for  the  sale  of  fertilizers  neither 
branded,  tugged  nor  inspected  as  required  by  statute ;  ^  to  a 
contract  of  service  by  a  minor  in  violation  of  a  statute  pro- 
hibiting the  employment  of  minors  in  manufactories;  ^ 
to  a  contract  to  reprint  a  literary  work  in  violation  of  a 
statutory  copyright.^  * 

§  282.  Agreements  in  Fraud  of  Bankruptcy  Laws*  — 

All  agreements  which  operate  in  fraud  of  the  bankruptcy 
laws  are  void,*  as  for  example  an  agreement  by  a  creditor 
for  a  money  consideration  to  withdraw  his  opposition  to 
the  bankrupt's  discharge,  or  an  agreement  interfering  with 
the  equal  distribution  of  the  bankrupt's  estate.^ 

§  283.  Contracts  for  Usury. —  A  contract  for  usury,  e.  e., 
taking  a  higher  rate  of  interest  than  the  law  allows,  is  one 
of  the  contracts  prohibited  by  statute,  since  at  common  law 
parties  may  agree  upon  any  rate  of  interest  they  please  for 
the  use  of  money ,  and  in  a  number  of  the  States  any  rate  of 
interest  may  be  contracted  for,  provided  it  is  done  in  writ- 
ing.^ But  in  others  of  the  States  it  is  unlawful  to  take  or 
receive  higher  interest  than  what  the  statutes  prescribe  shall 
be  legal  interest.  In  Connecticut,  Georgia,  Indiana,  Kan- 
sas, Kentucky,  Maryland,  Michigan,  New  Hampshire, 
Pennsylvania,  Tennessee,  and  West  Virginia,  the  creditor 

1  Law  V.  Hodgson,  SOamp.  117.  •  Be  Gomersall,  L.  B.  1  Oh.  D.  137; 

sSpurgeon  V.  MoBlwain,  6  0hio,442;  Hall   v.  Dyson,  17  Q.  B.  785;  Rice  r. 

17  Am.  Dec.  286.  Maxwell,  18  S.  A  U.  289;  68  Am.  Dec  85 ; 

S  Oonley  v.  SIma,  71  6a.  171.  Sharp  v,  Teese,  9  N.  J.  (L.)  892;  17  Am. 

«  BlrkeU  r.  Ohatterton,  18  B.  L  299;  Dee.  479. 
48  Am.  Bep.  80.  ^  £z  parte  Bfaokay,  L.  B.  8  Oh.  618. 

•  Nichols  V.  Boggles,  8  Day,  146;  8  «  See  Stimson  Am.  SUt.  L.  4812. 

Am.  Dec.  263. 
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cannot  recover  more  than  the  rate  prescribed  by  law.  In 
Alabama,  the  District  of  Columbia,  Illinois,  Iowa,  Missis- 
sippi, Missouri,  Nebraska,  New  Jersey,  North  Carolina, 
South  Carolina,  Texas,  Virginia,  Wisconsin,  the  whole  in- 
terest is  forfeited.  In  ^kansas,  Minnesota,  New  York, 
and  Oregon,  the  cojiirftct  on  which  the  interest  is  given  is 
made  void,  and^mOregon  the  entire  debt  is  forfeited  to 
the  count^rtmool  fund.'  So  if  a  charter  of  a  corporation 
forbid  it  xo  take  more  than  a  certain  rate  of  interest,  the 
taking  of  a  higher  rate  is  usury,  and  the  agreement 
unlawful.^ 
To  constitute  usury  certain  things  must  concur,  viz. :  — 

(a)  There  must  have  been  an  intent  on  the  part  of  debtor 
and  creditor  to  give  and  take  more  for  the  use  of  the  money 
than  is  allowed  by  law,'  so  that  if  a  contract  be  really  usuri- 
ous on  account  of  some  accident  or  mistake  in  calculation,  it 
is  not  illegal.^  - 

(b)  A  lending  of  money  is  also  essential  to  work  a 
violation  of  the  statute,*  and  hence  on  a  loan  of  chattels  any 
compensation  agreed  upon  is  legal ;  *  on  a  sale  of  land  or 
chattels  the  seller  may  ask  more  for  time  than  for  cash,'  and 


1  See  Stlmson  Am.  Stat.  L.  4812. 

i  Bank  v.  S wayne,  8  Ohio,  257 ;  82  Am. 
Deo.  707;  Planters'  Bank  r.  Sharp,  4 
Bmedes  A  M.  75;  43  Am.  Dec.  470;  BnsseU 
9.  FallOT,  1  Ohio  St.  827 ;  09  Am.  Dec  681 ; 
Hillv.  Barre  Bank,  15  Fed.  Bep.  482. 

8  Tyson  v.  Bickard,  8  Har.  A  J.  108;  6 
Am.  Dec  424 ;  Prtoe  v.  Oampbell,  2  Call, 
110;  1  Am.  Dec  635;  Bearce  v.  Barttow, 
8  Mass.  45 ;  6  Am.  Dec  25 ;  Shoop  v,  Clark, 
4  Abb.  Dec  285;  Condlt  v.  Baldwin,  21  N. 
T.  219;  78  Am.  Dec  187;  Lloyd  v.  Scott,  4 
Pet  206;  McFarland  v.  Bank,  4  Ark.  44; 
87  Am.  Dec  761 ;  United  States  Bank  v. 
Waggoner,  0  Pet.  878;  Ely  v.  HcOlnng,  4 
Pork  126;  Gregory  v.  Bewley,  9  Ark.  22; 
Smith  V.  Beach,  8  Day,  268;  McQlll  v. 
Ware,  5  111.  21 ;  Duncan  r.  Maryland,  etc, 
Inst,  10  Gill  A  J.  299 ;  Howell  v.  Anten,  2 
H.  J.  (Bq.)  44;  Doak  v.  Snapp,  1  Cold. 
180;  Fay  v.  Love  joy,  20  Wis.  407;  Sixer  v. 


Miller,  1  Hill,  227.  First  Nat  Bank  f>^ 
Planklnton,  27  Wis.  177 ;  9  Am.  Bep.  478', 
holding  that  intent  on  the  part  of  the 
lender  alone  Is  sufficient  And  see  Syl- 
vester V.  Swan,  6  Allen,  184;  81  Am.  Dec 
784. 

«  Gibson  V,  Steams,  8  N.  H.  186 ;  Uoyd 
V.  Scott  4  Pet  224 ;  N.  T.  Fire  Ins.  Co.  v. 
Parsons,  8  Cow.  678;  Bevler  v.  CotcII,  87 
N.  T.  60;  Marrlne  v.  Hymers,  12  N.  Y. 
228;  MoElfetrick  o.  Hleks,  21  Pa.  St  402. 

*  Tardevean  o.  Smith,  Hard.  176;  8 
Am.  Dec.  727 ;  Foote  v.  Bmerson.  10  Yt 
338;  88  Am.  Dec  205;  Spencer  o.  Tilden» 
6  Oonn.  144;  Perrinev.  Hotchki8S,2  Lans. 
416. 

•  BaU  r.  Bice,  5  K.  Y.  816;  Hall  «. 
Haggart  17  Wend.  280;  Cnmmings  r. 
Williams,  4  Wend.  679. 

'  Hogg  V.  Boffner,  1  Black,  116; 
Brooks  r .  Avery,  4  N.  Y.  226 ;  Ball  v.  Rice. 
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the  sale  of  a  promissory  note  or  bill  of  exchange,  after  it 
is  put  in  circulation,  at  a  discount  exceeding  the  legal  rate 
of  interest,  is  not  usurious.^ 


5  N.  T.  815 ;  Brown  v,  Qaidner,  4  Lea,  146; 
GiUnore  v.  Fetguaon,  28  In.  220;  Graeme 
V.  Adame,  2t  Gratt.  225;  14  Am.  Rep.  180; 
Gmell  V.  Smalley,  1  Day.  368. 

1  Lloyd  «.  Keech,  2  Oonn.  175;  7  Am. 
Dec.  S56;  Belden  v.  Lamb,  17  Ooim.441; 
NlcholBv.  Fearson,  7  Pet  108;  Alabama, 
etc,  Co.  V.  Hall,  68  Ala.  1 ;  Freeman  v. 
Britten,  17  N.  J.  (L.)  191;  Cram  r.  Hen- 
dricks, 7  Wend.  569;  Mann  v.  CommUsion 
Co.,  16  Johns.  44;  8  Am.  Dec  219;  Flem- 
mlng  V.  linUlgan,  8  McCord,  173;  18  Am. 
Deo.  707;  Ramsay  v.  Clark,  4  Humph. 
244 ;  40  Am.  Dec.  646 ;  Holmes  v.  Williams, 
10  Paige,  826;  40  Am.  Dec  251 ;  BaUey  v. 
Smith,  14  Ohio  SL  396;  84  Am.  Dec  886. 
In  Dickerman  v.  Day,  81  la.  444 ;  7  Am. 
Bep.  166,  the  coart  say:  *'  It  is  oniformly 
held  that  where  a  promissory  note  has 
been  fairly  made,  and  there  is  no  osory 
between  the  original  parties,  so  that  the 
payee  has  aoqaired  a  legal  right  to  sne 
the  maker  thereon,  he  may  then  dispose 
of  it  at  any  rate  of  discount  from  Its  face, 
and  the  parchaser  will  have  a  right  to 
enforce  its  foil  payment  against  the 
maker.  Nichols  v.  Fearson,  7  Pet.  108; 
Powell  V.  Waters,  8  Cow.  686;  Elce  r. 
Mather,  8  Wend.  62;  Cram  v.  Hendricks, 
7  Wend.  669;  Mann  v.  Commission  Co., 
16  Johns.  44;  8  Am.  Dec  219;  Bapelye  v. 
Anderson,  4  Hill,  472;  Holmes  v.  Will- 
iams, 10  Paige,  826;  40  Am.  Dec.  250; 
Holford  V.  Blatchford,  8  Sand.  Ch.  149; 
Churchill  v,  Suter,  4  Mass.  162;  Lloyd  v. 
Keach,  2  Oonn.  175;  7  Am.  Dec.  266; 
French  v.  Grindle,  16  Me.  168 ;  Farmer  v. 
Sewall,  16  Me.  466;  May  v,  Campbell,  7 
Hamph.  450;  Saltmarsh  v.  Planters'  and 
Merchants'  Bank  of  Mobile,  17  Ala.  781. 
But  In  respect  to  an  accommodation  note 
sold  or  negotiated  at  a  greater  rate  of 
discoant  than  legal  interest,  the  authori- 
ties are  not  uniform ;  some  of  the  cases 
holding  that  the  purchaser  of  such  note 
from  the  payee,  being  the  first  party  pay- 
ing anything  for  It,  Is  therefore  the  first 
owner,  and  that,  as  the  payee  before  the 
sale  of  the  note  had  not  acquired  a  legal 
right  to  sue  the  accommodation  maker, 
the  purchaser  must  pay  the  full  face  of 
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the  note,  or  the  traiuactlon  will  i»e 
usurious;  that,  as  between  the  maker 
and  the  payee,  the  note  is  without  ooa- 
sldera|^on  and  void  in  the  hands  of  the 
payee,  and  becomes  yalld  only  upon  be- 
ing negotiated  to  a  boma  fide  purchaser, 
and  hence  a  party  who  buys  an  accom- 
modation note  before  it  has  been  used 
for  any  business  purpose,  standa  in  the 
same  situation.  In  respect  to  the  defense 
of  usury,  as  if  he  were  the  payee  named 
therein,  and  this,  though  he  had  no 
knowledge  that  the  note  was  accommo- 
dation paper,  and  supposing  it  to  be 
business  paper.  The  cases  holding  this 
Tlew  are  as  follows :  Aebey  ir.  Rapelye, 

1  Hill,  10;  Holmes  v,  WllUams,  10  Paige, 
826;  40  Am.  Dec  250;  Jones  v.  Hake,  8 
Johns.  Cas.  60;  Wilkie  o.  Booseyelt,  8 
Johns.  Cas.  66 ;  Mann  v.  Commission  Co., 
16  Johns.  44;  Powell  v.  Waters,  nUohns. 
176;  Oram  r.  Hendricks,  7  Wend.  669; 
Dowe  V.  Schutt,  8  Denio,  621 ;  DU  v.  Yan 
Wyck,  2  HUI,  622;  Holford  v.  Blatchford, 

2  Sand.  Ch.  148;  Knights  v.  Potnam,  8 
Pick.  184 ;  Churchill  v.  Suter,  4  Mass.  166, 
162;  Van  Shaaok  o.  Stafford,  IS  Pick.  808 ; 
Sauerwein  v.  Brunner,  1  Har.  A  G.  474; 
Metcalf  V.  Watklns,  1  Port.  67 ;  Cockey  v. 
Forest,  8  GIU  A  J.  488 ;  Carlisle  «.  HUI,  10 
Ala.  896;  Williams  v.  Banks,  11  Md.  188; 
Corcoran  v.  Powers,  6  OhfoSt.  19;  Boa- 
eange  «.  Boss,  29  Barb.  676;  Sylyeeter  v. 
Swan,  5  Allen,  184;  81  Am.  Dec  784; 
Whltten  V.  'Hayden,  7  Allen,  407;  Catlla 
V.  Gunter,  11  N.  Y.  368;  68  Am.  Dec  113 ; 
Clark  «.  SIsson,  22  N.  T.  812.  On  the 
other  hand,  the  courts  of  many  other  of 
the  States  hold  that  the  defense  of  nsory 
cannot  be  set  up  against  the  parchaser 
of  an  accommodation  note  taken  at  a 
greater  rate  of  discount  than  legal  in- 
terest, unless  such  purchaser  have 
knowledge  of  the  character  of  the  paper. 
The  cases  holding  this  Tiew  are  the  fol- 
lowing: Otto  V.  Durege,  14  Wis.  871; 
Wbltworth  V,  Adams,  6  Rand.  888;  Tay- 
lor V.  Bruce,  Gilmer,  48;  Jackson  «. 
Fassltt,  88  Barb.  645;  Sherman  v.  Black- 
man,  84  III.  847 ;  Byrne  r.  Grayson,  IS  La. 
Ann.  467;  Smith  o.  Beach,  8  Day,  888; 
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(c)  It  has  been  held  not  usurious  to  take  a  higher  rate 
of  interest  than  allowed  by  law  when  the  contract  or  security 
is  peculiarly  hazardous  or  the  contingency  uncertain  ^^  nor 
to  agree  to  pay  a  sum  as  a  penalty  if  the  debt  is  not  paid  at 
maturity 9^  nor  to  agree  to  pay  the  attorney's  fee  if  the  debt 
has  to  be  collected  by  suit,'  nor  to  take  the  highest  legal 
interest  out  of  the  note  in  advance/  nor  to  charge  compound 
interest.^ 

(d)  A  broker's  commission  on  the  money  loaned,  in  addi- 
tion to  the  legal  interest,  is  not^usurious,  provided  it  is  a  bona 
fide  charge  for  extra  trouble  and  expense.^    This  principle 


Middletown  Bank  «.  Jerome,  18  Gono. 
448;  Hamphrey  v,  Clark,  27  Conn.  881; 
Oanl  V,  Willis,  26  Pa.  St.  257;  4  Am.  Law 
Bey.  S561;  Ramsey  v.  Clark,  4  Hamph. 
244.  In  onr  opinion,  this  latter  Tlew  Is 
tbe  more  reasonable  and  just,  and  more 
In  harmony  with  well-settled  prlncl- 
pies." 

1  Lloyd  V.  Scott,  4  Pet.  206;  Wilson  v. 
KUbum,  1  J.  J.  Itarsli.  4M ;  Traby  v.  Hub- 
grove,  118  Pa.  St.  89;  4  Am.  St.  Bep.  675; 
Spencer  v.  Tllden,  6  Cow.  114 ;  Tbomdlke 
V,  Stone,  11  Pick.  183;  Oom.  Bk.  v.  Nolan, 
8  Mass.  606;  Morrison  v.  McKlnnon,  12 
Fla.  562.  Bnt  the  ordinary  risk  of  the 
death  or  insolyency  of  the  borrower  is 
not  such  a  hazard.  Golton  v.  Dnnham, 
2Pa(re,287. 

t  Righter  v.  Warehouse  Co.,  99  Pa.  St. 
289;  Fliher  V.  Anderson,  26  la.  28;  96  Am. 
Dec  761;  Tarderean  v.  Smith,  Hardin, 
175;  8  Am.  Dec.  727;  Downey  v.  Beach, 
78  Ul.  58 ;  Ramsay  v,  Morri8on,98  S.  J.  (L. ) 
591 ;  McNalry  v.  Bell,  1  Terg.  502;  24  Am. 
Dec  464 ;  Gambrll  v.  Rose,  8  Blackf.  140; 
44  Am.  Dec  760;  Gmell  v.  Smalley,  1 
Dnyall,  866;  Gower  v.  Garter,  8  Iowa, 
3E44;  66  Am.  Dec.  71;  Dayls  v.  Rider,  58 
III.  416;  Conrad  v  Gibbon,  29  la.  120; 
Horn  V.  Nasb,  1  la.  204;  63  Am.  Dec.  437; 
Rogers  v.  Sample,  38  Miss.  810;  69  Am. 
Dec.  888;  Walker  v.  Abt,  88  111.  226; 
Haokenberry  v.  Shaw,  11  Ind.  898. 

8  First  Nat.  Bk.  v,  Canetsey,  34  Ind. 
140;  Smith  v.  Sllyers,  S3  Ind.  821; 
Weatherly  v.  Smith,  40  la.  131;  6  Am. 
Rep.  663;  Miner  r.  ^ank,  68  Tex.  669. 

*  English  V.  Smock,  84  Ind.  116;  7  Am. 


Rep.  216 ;  Bank  v.  Smoot,  2  McAr.  871 ; 
Parker  o.  Coasins,  2  Gratt.  872;  44  Am. 
Dec.  888;  Meyer  r.  Mnscatlne,  1  Wall. 
884;  Newall  v.  Bank,  12  Bash,  67;  Good- 
rich V.  Reynolds,  31  UL  490;  83  Am.  Dec 
240;  Hawks  v.  Weayer,  46  Barb.  164; 
Brown  r.  Vandyke,  8  N.  J.  (Eq.)  796; 
66  Am.  Dec  250;  Magmder  v.  Bank,  18 
Ark.  9. 

»  Cnlyer  v.  Bigelow,  43  Yt  249;  Miner 
V.  Bank,  63  Tex.  659;  Woods  v.  Rankin,  2 
Helsk.  46;  Comm*rs.  v.  King,  13  Fla.  461; 
Anstin  «.  Bacon,  28  Wis.  416;  Brown  v. 
Vandyke,  8  N.  J.  (Eq.)  796;  66  Am.  Dec 
260;  Stewart  v.  Petree,  66  N.  H.621;  14 
Am.  Rep.  868;  Hale  v.  Hale,  1  Cold.  233; 
78  Am.  Dec.  491 ;  Fltshng^h  v.  McPherson, 
8  Gill.  408;  Quimby  «.  Cook,  10  Allen,  82; 
Tylee  v.  Yates,  8  Barb.  222;  Fobes  v. 
Cantfield,  8  Ohio,  18;  Sinclair  v.  Peebles, 
8  Cold.  684.  Oonira,  Kimbrongh  v, 
Lnkins,70  Ind.  873;  Cox  v.  Brookshire, 
76  N.  C.  814;  Mason  v.  Callender,2  Minn. 
850;  72  Am.  Dee.  102.  In  some  States  an 
agreement  for  interest  npon  interest  Is 
held  to  be  yold  as  against  pnblic  policy. 
Hastings  p.  Wiswall,8  Mass.  455;  Barrell 
V.  Joy,  16  Mass.  287;  Wilcox  v.  Howland, 
23  Pick.  167;  Henry  v.  Flagg,  13  Met.  64; 
Newell  V,  Honlton,22  Minn.  19;  White  v. 
IUas,54  Minn,  43;  Cox  v.  Smith,  I  Ner. 
161 ;  90  Am.  Dec  476. 

•  Bnydam  v.  Westfall,  4  H1I1,211 ;  HaK 
V.  Daggett,  6  Cow.  663 ;  Nourse  v.  Prime, 

7  Johns.  Oh.  69;  llAm.  Dec.  403;  Boards- 
man  v.  Taylor, 66  Ga.  638 ;  Eddy  v.  Badger, 

8  Blss.  238;  BlaUhews  p.  Coe,  70  N.  T. 
289;  26  Am  Rep.  588,  Cockle  v.  Flack,  98 
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coversy  according  to  some  of  the  authorities,  any  bona  fide 
service  or  expense  rendered  or  incurred  by  the  lender  him- 
self y^  while  according  to  others,  if  the  lender  exact  a  bonus 
from  the  borrower  in  addition  to  legal  interest,  the  trans- 
action is  usurious.^  And  by  the  weight  of  authority,  if 
a  bonus  is  charged  by  the  agent,  or  he  otherwise  extorts  an 
illegal  commission  from  the  borrower  without  the  knowledge 
of  the  principal,  the  latter  is  not  affected  by  the  agent's 
illegal  act.' 

In  some  States  it  is  held  that  if  negotiable  paper  be  given 
on  a  usurious  contract,  it  is  void  iu  the  hands  even  of  an 
innocent  holder  for  value,^  while  in  others,  the  defense  of 
usury  cannot  be  set  up  as  against  a  bona  fide  holder  for 
value.  ^ 

§  284.  Wagering  Contracts.  —  A  wager  is  a  promise  to 
pay  money  or  transfer  property  upon  the  determination  or 
ascertainment  of  an  uncertain  event;  the  consideration  for 
such  a  promise  is  either  a  present  payment  or  transfer  by  the 


U.  S.  841;  White  v.  Dmrer,  81  N.  J.  (Eq.) 
40;  Morton  «.  Tharber,  85  N.  Y.  550; 
Smith  V.  Price,  9  Heisk.  sas.  Ccnirn^ 
HaTen  v.  Hudson,  12  La.  Ann.  060;  Stark 
V.  Sperry,  8  Lea,  411 ;  40  Am.  Bep.  47. 

1  Van  Taseell  v.  Wood,  12  Hon,  888; 
Dayton  v.  Moore, SON.  J.  (Eq.)  5iS;  Mor- 
ton V.  Thorber,  85  K.  Y.  650 ;  Atlanta,  etc. 
Mining  Co.  v.  Qwyer,  48  6a.  11 ;  Baton  v. 
Alger,  2  Abb.  App.  6 ;  Bldrldge  v.  Beed,  2 
Sweeny,  155;  Cockle  v.  Flack,  03  U.  8. 
844;  Trotter  v.  Cartla,  19  Johns.  160;  10 
Am.  Dec  211;  Thurston  r.  Corne,  88  N* 
Y.  281;  Hall  v.  Daggett,  8  Cow.  813;  De 
Forest  v.  Strong,  8  Oonn.  513;  Hargar  v. 
MoCnlloch,  2  Denio,  119;  Matthews  v. 
Ooe.  70  N.  Y.  239;  26  Am.  Rep.  588. 

9  Walter  v.  Fonts,  52  Md.  147 ;  Andrews 
V.  Foe,  80  Md.  485;  Fanning  v.  Dunham, 
5  Johns.  Ch.  122;  9  Am.  Deo.  283;  Hewitt 
V.  Dement,  57  111.  500;  Harris  r.  Wicks,  28 
Wis.  196;  Haven  v.  Hudson,  12  La.  Ann. 
680;  Rowland  v.  Ball,  5  B.  Mon.  146; 
Stark  V,  Sperry,  6  Lea,  411;  40  Am.  Dec. 
47. 

*  Esteves  v.  Purdy,  66  N.  Y.  446 ;  Con- 
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dit  V.  Baldwin,  21 N.  Y.  219;  78  Am.  Dee. 
137 ;  Bell  v.  Day,  82  N.  Y.  185;  Conover  r. 
Van  Meter,  18  N.  J.  (Eq.)  151;  Moore  v. 
Bogart,  19  Hun,  227;  Manning  v.  Yoong, 
28  N.  J.  (Eq.)  868;  Acheson  v.  Chase,  28 
Minn.  211 ;  Mulr  v.  SaTings  Inst.,  18  N.  J. 
(Bq.)  687;  Gokey  v.  Knapp,44  Iowa,  33; 
Van  Wyck  v.  Wstters,  81  N.  Y.  852;  Bal- 
Unger  v,  Bonrland,  87  111  518;  29  Am. 
Bep.  60;  Boylston  v.  Bain,  00  Dl.  285; 
Orane  v,  Hnbel,  7  Paige,  418;  Boardmaa 
V.  Taylor,  66  6a.  838;  Brigham  r.  Myers, 
51  Iowa,  397;  83  Am.  Bep.  140.  CowlTa, 
PhUo  V.  Butterfleld,  8  Neb.  256;  Cheney 
V.  White,  6  Neb.  261;  25  Am.  Eep.  487; 
Cheney  v.  Eberhart,  8  Neb.  423. 

4  Wllkle  V.  Roosevelt,  3  Johns.  Cas. 
206;  2  Am.  Dec  149;  King  v.  Johnson,  3 
McCord,  365;  Churchill  «.  Suter,  4  Mass. 
158;  Young  v.  Berkley,  2  N.  H.  410; 
Powell  r.  Waters,  8  Cow.  689;  Solomons 
V.  Jones,  8  Brev.  54 ;  5  Am.  Dec  688L 

*  Creed  v.  Stevens,  4  Whart.  218; 
Wendlebone  v.  Parks,  18  Iowa,  516;  Otto 
r.  Dingge,  14  Wis.  571. 
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other  party 9  or  a  promise  to  pay  or  transfer  upon  the  event 
determining  in  a  particular  way.^  Now  there  are  wagers 
or  wagering  contracts,  —  like  contracts  of  insurance ,  — 
which  are  permitted  by  law  and  there  are  wagers  which  are 
not  permitted  by  law  and  which  are  commonly  spoken  of 
as  mere  bets.  Nevertheless  at  common  law  wagers  of  the 
latter  kind  were  enforceable,  though  discouraged  by  the 
courts  which,  at  last,  finding  that  frivolous  and  sometimes 
indecent  matters  were  brought  before  them  for  decision, 
established  the  rule  that  wagers  would  not  be  enforced 
where  they  were  against  public  policy,^  or  were  indecent,^ 
or  tei^ded  to  injure  the  feelings  of  third  parties.^ 


1  AnBOn  Oontr.,  §  174;  Leake  Oontr., 
f  748. 

t  On  thl8  ground  the  following  wagers 
have  been  declared  void  at  common  law : 
That  one  of  the  parties  would  not  marry 
(because  contracts  in  restraint  of  mar- 
riage are  yotd).  Hartley  v.  Rice,  10  Bast. 
22.  That  a  certain  bird  will  win  a  cock 
fight  (because  it  encourages  cruelty). 
Brogden  v.  Marriott,  8  Bing.  N.  C.  88.  As 
to  the  future  amount  of  the  hop  duty 
(because  it  might  expose  to  all  the 
world  the  amount  of  the  publtorevenne, 
and  Parliament  was  the  only  proper 
place  for  the  discussion  of  such  mat' 
ters).  Atherford  v.  Beard,  2  TermBep. 
€10,  As  to  the  duration  of  the  life  of 
Hapoleon  Bonaparte  (because  it  gave 
one  party  an  interest  in  keeping  the 
king's  enemy  alive,  and  the  other  an 
interest  in  compassing  his  death  by  un- 
lawful means)  Gilbert  v.  Sykes,  16  Bast, 
180.  As  to  whether  a  prisoner  will  be 
convicted  on  a  criminal  charge  (because 
it  gives  one  of  the  parties  an  Interest 
in  obstructing  or  corrupting  the  foun- 
tains of  Justice).  Bvans  r.  Jones,  6  Me. 
A  W.  77.  As  to  the  result  of  an  election 
(because  it  gives  each  party  an  interest 
in  corrupting  the  vote  or  falsifying  the 
count).  Bunn  v.  Riker,  4  Johns.  428; 
4  Am.  Dec  283;  Vischer  r.  Tates,  11 
Johns.  21;  Bust  v.  Got>,  9  Cow.  189;  18 
Am.  Dec.  487;  HiU  c,  Kidd,  48  OaL  616. 

8  Thus  a  wager  as  to  whether  a  cer- 
tain  person  Is  a  man  or  a  woman 
(DaOosta  v.  Jones,  2  Oomp.  729) ;  or  as 


to  whether  an  unmarried  woman  will 
have  a  child  by  a  certain  day  (Ditchburn 
V.  Goldsmith,  4  Camp.  152)  is  void. 

*  As  said  in  Good  v.  Blliot,  8  T.  R. 
898,  a  wager  that  a  young  lady  who 
passes  for  twenty  three  years  of  age  is 
really  thirty-three  or  that  she  squints, 
or  has  a  mole  on  her  breast,  would  be 
void.  In  a  later  Bnglish  case  A  and  B,  two 
rival  coach  drivers,  each  bet  the  other  his 
watch  that  CoL  B.  would  go  by  his  coach 
to  an  entertainment  that  evening.  On 
an  action  being  brought  for  the  stake, 
Abbott,  J.,  at  the  beginning  of  the  argu- 
ment, said :  *'  I  doubt  whether  this  wager 
be  legaL  The  effect  of  it  would  be  to 
subject  a  third  party  to  great  inconven- 
ience by  exposing  him  to  the  importuni- 
ties of  the  proprietors  of  those  vehicles; 
any  person  who  has  walked  through 
Piccadilly  must  be  sensible  that  this  is 
no  small  inconvenience"  When  the 
case  came  to  a  decision  all  the  judges 
were  of  the  same  opinion.  "  A  wager 
like  the  present,"  said  Lord  Kllen- 
borough,  *'  that  a  gentleman  should  go 
by  one  of  these  conveyances  rather  than 
another,  the  decision  of  which  would 
expose  him  to  improper  importunity  and 
Interruptions  and  would  abridge  the 
exercise  of  his  right  of  electing  his  own 
conveyance,  certainly  exposes  him  to 
some  inconvenience.  What  has  been 
said  of  the  inconvenience  subsisting  In 
Piccadilly  is  applicable  to  this  case  and 
arises  from  the  same  circumstances. 
This  wager  then  being  pregnant  with 
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In  other  cases  wagers  were  not  illegal  either  in  England 
or  Americay^  and  we  find  wagers  that  a  certain  person  was 
the  owner  of  a  certain  piece  of  property;  ^  that  the  world 
is  not  round ;  ^  that  a  railroad  would  or  would  not  be 
finished  to  a  certain  place  by  a  certain  time/  as  to  the 
weight  of  a  dressed  hog ;  ^  as  to  the  result  of  a  presidential 
election  in  another  State  made  after  the  vote  was  cast,* 
recogaized  as  valid  contracts  by  the  courts.  But  the 
descendants  of  the  Puritan  settlers  of  the  New  England 
States  took  a  different  view  of  the  matter,  and  hence  we 
find  that  in  those  States  at  least,  and  in  some  others,  all 
wager  contracts  without  exception  are  held  to  be  ill^al/ 
And  in  most,  if  not  all,  of  the  States,  wagers  are  now  pro- 
hibited by  statute,  and  by  those  statutes  what  is  and  what 
is  not  a  wagering  contract  must  be  determined.^ 

§  285.  Contracts  of  Marine  Insurance. — A  wager  may 
be  made  upon  a  pure  gaming  or  sporting  transaction,  or  it 
may  be  directed  to  commercial  objects,  and  of  the  latter 
kind  is  a  contract  of  marine  insurance  where  the  owner  of  a 
cargo  or  a  ship  agrees  to  pay  an  underwriter  a  certain  sum  in 


these  ooDBeqaenoes  to  other  parties, 
seems  to  me  to  be  Illegal."  Bltham  v. 
Elngsman,  1  Bam.  A  Aid.  688. 

1  Dewes  V.  MUler,  5  Harr.  (DeL)  847; 
Trenton,  etc,  Ins.  Oo.  v,  Johnson,  94  N. 
J .  (L. )  588 ;  KIrkland  v.  Baadon,  8  Tex.  10 ; 
S8  Am.  Dec.  94;  Wheeler  v.  Friend,  28 
Tex. 688;  Stoddard r.  Martin,! B. LI;  19 
Am.  Dec.  643 ;  Dnnman  r.  Strother,  1  Tex. 
89;  46  Am.  Dec  97;  Campbell  r.  Bichard- 
son,  10  Johns.  406;  Johnson  v,  Bnssell, 
87  Oal.  670;  Winchester  tr.  Natter,  62  N. 
H.  607;  18  Am.  Bep.  98;  Wheeler  v. 
Spencer,  16  Oonn.  28;  Dalles  v.  William- 
son, 15  Tex.  818;  Haskett  v.  Wootan,  1 

N.  A  lie  isa 

s  Qood  r.  Bllioti  8  Term.  Bep.  698. 

8  Hampden  v.  Walsh,  L.  B.  1  Q.  B. 
D.  192. 

«  Johnson  v.  Fall,  6  Oal.  859;  65  Am. 
Dec  518;  Beadles  r.  Bless,  27  111.  820;  81 
Am.  Dec  231. 
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ft  Mnlford  v,  Bowen,  9  N.  J.  (L.)  815. 

•  Smith  V.  Smith,  21  IlL  244;  74 
Dec  100. 

7  Amory  v.  Oilman,  2  Mass.  1;  Idoiwm 
V.  Hairey,  114  Mass.  82;  Perkins  v. 
Baton,  8  N.  A  L  158 ;  Wheeler  v.  Spencer, 
16  Oonn.  80;  Sldred  v.  Molley^S  Oolo. 
820;  Winchester  v.  Natter,  52  N.  H.  507; 
18  Am.  Bep.  93;  Bice  v.  Oist,  1  Stzob.  88; 
Harding  v.  Walker,  1  Hemp.  68;  Thomas 
r.  Oronise,  16  Ohio,  54;  Lewis  v.  Little- 
fleld,  15  Me.  283;  West  r.  Holmes,  96  Vt 
580;  WUkinson  v.  Tonsley,  16  Minn.  299; 
10  Am.  Bep.  188;  Bdffell  v.  McLaoghlin,  • 
Whart  176;  Holt  «.  Hodge,6N.H.  104; 
26  Am.  Dec  451;  Monroe  v.  SmeU7,25 
Tex.  586;  78  Am.  Dec  641 ;  Iiacas  v.  Har- 
per, 24  Ohio  St.  828L 

•  See  1  SUmson  Stat.  Law.  As  to  re- 
covery of  money  in  the  hands  of  stake- 
holders or  money  lost  in  gaming,  sea 
onto,  §54. 
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ooDBideration  of  the  latter  paying  him  a  larger  sum  if  his 
cargo  or  his  ship  is  lost  by  certain  specified  perils  of  the 
sea.  The  law  forbids  a  person  to  make  such  a  contract 
nnless  he  has  what  is  called  ^^an  insurable  interest"  in 
the  vessel  or  the  cargo,  and  contracts  in  breach  of  this  rule 
are  mere  wagers,  even  at  common  law,  for  the  interest  which 
such  a  person  would  have  in  wrecking  the  vessel  or  employ- 
ing some  one  to  wreck  it,  made,  in  the  eyes  of  the  courts, 
such  a  wager  one  against  public  policy. 

But  any  interest  either  legal  or  equitable  is  a  sufficient 
'interest"  within  this  rule;^  and  so  the  interest  of  the 
owner  of  a  chartered  ship ;  ^  or  of  a  charterer  of  a  ship ;  ^  or  of 
the  owner  of  a  ship  hypothecated  by  bottomry ;  ^  or  of  a 
lender  on  a  bottomry  bond  ;^  or  of  the  owner  in  the  freight 
which  would  have  been  carried  but  for  the  loss ; '  or  of  a 
person  who  has  made  an  oral  contract  to  purchase  a  ship  ;  ^ 
or  of  a  commission  merchant  to  whom  a  cargo  is  consigned 
for  sale;  *  or  of  a  lienor;  ^  or  in  profits  on  goods  shipped;^® 
or  of  a  mortgagor  of  a  vessel  ;^^  or  of  a  mortgagee  ;^^  or  of 
a  part  owner ;^'  or  of  the  master;^*  or  of  one  who  has  spent 
money  on  the  ship  for  repairs ;"  or  of  a  vendee  of  a  vessel 


1  Bnok  o.  OheMpeake  Ins.  Co.,  1  Pet. 
IQS;  Oliver  «.  Greene,  8  Mass.  183 ;  8  Am. 
Dea  96;  Looke  v.  North  Am.  Ins.  Co.,  13 
Mass.  61. 

s  Barber  on  Ins.  94. 

*  Bartiet  o.  Walter,  18  Mass.  267;  7 
Am.  Deo.  148. 

*  Kenny  «.  Olarkson,  1  Johns.  885 ;  8 
Am.  Deo.  886. 

B  Olorer  v.  Black,  8  Bnrr.  1394;  Mac- 
kenxie  v.  Whltworth,  L.  B.  10  Ex.  142;  1 
Bz.  DlY.  86;  Robertson  v.  United  Ins. 
Co.,  2  Johns.  Oas.  S50;  1  Am.  Deo.  166; 
Jennings  v.  Ins.  Co.,  4  Blnn.  244,251;  6 
Am.  Deo.  404.  And  see  Ins.  Oo.  v. 
GosBler,  96 17.  S.  645. 

*  Thompson  v.  Taylor,  6  Term  Bep. 
478;  Adams  v,  In&  Co.,  28  Pick.  168;  1 
Amonld  on  Insurance,  202. 

V  Amswlok  V.  Ins.  Oo.,  120  Mass. 
188. 


9  Putnam  v.  Ins.  Co.,  6  Met.  892 ; 
Holbrook  v.  Brown,  2  Mass.  280. 

*  Bnssell  v.  Ins.  Co.,  1  Wash.  400; 
Seamans  v,  Lorlng,  1  Mason,  127. 

V*  Abbott  V.  Sebor,  8  Johns.  Gas.  89; 
2  Am.  Dec  189;  Fosdick  v.  Ins.  Co., 
8  Day,  106;  French  «.  Ins.  Oo.,  16  Pick. 
897;  Locke  v.  Ins.  Co.,  18  Mass.  61. 

11  Strong  V.  Ins.  Co.,  10  Pick.  40;  20 
Am.  Deo.  607;  Carry  v.  Ins.  Co.,  10 
Pick.  685;  Higglnaon  o.  Dall,  18  Mass. 
96;  Wilke  v.  Ins.  Co..  19  N.  T.  184. 

u  Clark  r.  Ins.  Co.,  100  Mass.  609;  1 
Am.  Rep.  186. 

IS  Balkley  v.  Fishing  Co.,  1  Conn. 
571;  Oliver  v.  Qreene,  8  Mass.  133;  8 
Am.  Dec.  97;  Knight  v.  Ins.  Co.,  26 
Ohio  St  661;  20  Am.  Bep.  778. 

i«  Back  V.  Ins.  Co.,  1  Pet.  163;  Hol- 
brook V.  Blown,  2  Mass.  280. 

1*  Baohanan  v.  Ins.  Co.,  6  Cow. 
319. 
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who  has  made  part  payment ;  ^  have  all  been  held  to  show 
a  sufficient  interest  to  prevent  the  contract  from  being  a 
wagering  contract.  An  insarance  for  whom  it  may  concern 
is  limited  to  those  who  have  an  insurable  interest,  who  may 
be  lawfully  insured,  and  for  whom  it  was  intended  under 
their  prior  authorization  or  subsequent  adoption.' 

§  286.  Contracts  of  Fire  Insuranoe.  —  A  contract  of  fire 
insurance  when  the  insurer  has  no  interest  in  the  property 
insured  is  for  the  same  reason  given  in  the  last  section  a 
mere  wager  and  unenforceable.^  As  to  what  is  a  sufficient 
interest,  it  seems  that  whoever  has  such  a  claim  on  the  prop- 
erty that  if  without  insurance  a  loss  would  fall  on  him  if  it 
were  destroyed  by  fire  has  an  insurable  interest.^ 

§  287.  Contracts  of  Life  Insurance.  —  A  contract  of  life 
insurance  is  plainly  a  wager,  and  the  danger  of  permitting 


1  Blder  v.  Ins.  Co.,  20  Pick.  259; 
Konny  v.  Clarkson,  1  Johns.  885. 

i  Frierson  v.  Brenham,  6  La.  Ann. 
540;  52  Am.  Dec.  60S;  Haynea  v.  Rowe, 
40  Me.  181;  Angasta  Ins.,  etc.,  Co.  v. 
Abbott,  13  Md.  848. 

*  Atwell  V.  MlUer,  11  Md.  348;  60  Am. 
Dec  206;  Sweeney  v.  Ins.  Co.,  20  Pa.  St. 
387;  AgricQltoral  Ins.  Co.  v.  Montague, 
38  Mich.  548;  31  Am.  Bep.  826;  Bandall  v. 
Ins.  Co.,  81  Me.  873;  Fowler  v.  Ins.  Co., 

26  N.Y.  422;  Bersch  v.  Ins.  Co.,  28  Ind.64. 

*  Lycoming  Fire  Ins.  Co.  v.  Jackson, 
83  111.  302;  25  Am.  Bep.  886;  Carpenter  v. 
Ins.  Co.,  16  Pet.  476;  Addison  v.  Ins.  Co., 
7  B.  Mon.  470;  Keller  v.  Ins.  Co.,  7  La. 
29;  Traders'  Ins.  Co.  v.  Robert,  9  Wend. 
404;  Foster  v.  Van  Beed,  70  N.  Y.  19;  20 
Am.  Bep.  644 ;  Fox  v,  Ins.  Co., 62  Me.  633 ; 
Haley  v,  Ins.  Co.,  120  Mass.  292 ;  Phelps  v. 
Ins.  Co.,  9  Bosw.  404 ;  Herkimer  v.  Bice, 

27  N.  Y.  163;  Ins.  Co.  v.  Chase,  6  Wall. 
609 ;  Babson  v.  Ins.  Co.,  4  Ins.  Law.  J.  60 ; 
Oolumbian  Ins.  Co.  «.  Lawrence,  2  Pet. 
25;  10  Pet.  510;  Herkimer  v.  Bice,  27  N. 
Y.  163;  White  v,  Madison,  26  N.  Y.  117; 
Stockdale  v,  Danlop,6  Mees.  A  W.  224; 
Protection  Ins.  Co.  v.  Hall,  15  B.  Mon. 
411;  Eastern   R.  B.  Co.  r.  Ins.  Co.,  98 
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Mass,  420;  Ins.  Co.  v.  Chase,  5  Wall.  618; 
Lycoming  Ins.  Co.  o.  Jackson,  83  HI.  80S; 
25  Am.  Bep.  886;  Bookford  Ins.  Co.  r. 
Nelson,  66  111.  419;  Merrett  v.  Int.  Co., 
42  Iowa,  18;  Williams  «.  Ins.  Co.,  107 
Mass.  879;  9  Am.  Bep.  41;  Herkimer  r. 
Bice,  27  N.  Y.  163 ;  McDonald  r.  Black,  SO 
Ohio,  185;  66  Am.  Dec.  448;  Warren  r. 
Ins.  Co.,  31  Iowa,  464;  7  Am.  Bep.  160; 
Agrlcaltnral  Ins.  Co.  v.  Ciancey,  9  111. 
App.  187;  Buffalo  Steam  Works  v.  Ins. 
Co.,  17  N.  Y.  401;  Strong  v,  Ins.  Co.,  10 
Pick.  40;  20  Am.  Dec.  607;  Bamsay  v. 
Phmnix  Ins.  Co.,  2  Fed.  Bep.  429 ;  Tacker- 
man  v.  Ins.  Co.,  9  B.  1. 414 ;  Franklin  Ins. 
Co.  V.  Martin,  40  K.  J.  (L.)  668;  29  Am. 
Bep.  271;  Ayres  v.  Ins.  Co.  17  Iowa,  176; 
Smith  V.  Ins.  Co.,  6  Cosh.  448 ;  Colambian 
Ins.  Co.  9.  Lawrence,  2  Pet  25;  Southern 
Ins.  Co.  V.  Lewis,  42  Ga.  687;  Tyler  v* 
Ins.  Co.,  16  Wend.  886 ;  Gilman  v,  Ins.  Co., 
81  Me.  488;  Bell  v.  Ins  Co..  5  Bob.  (La.) 
428;  Nlblo  v.  Ins.  Co.,  1  Sand.  651; 
Fletcherv.Ins.Co..l8Pick.419;  Laurent 
o.  Ins.  Co.,  1  Hall,  41 ;  Franklin  Ins.  Co. 
r.  Drake,  2  B.  Mon.  47 ;  Harris  «.  Ins.  Co., 
50  Pa.  St.  841;  Abbott  r.  Ins.  Co.,  80  Me. 
414;  Carry  «.  Ins.  Co.,  10  Pick.  686;  99 
Am.  Dec.  547. 
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such  an  induceiueQt  to  the  commission  of  a  crime  as  would 
result  from  A  being  allowed  by  paying  a  small  sum  of 
money  to  obtain  a  large  sum  on  the  death  of  B  has  established 
the  rule  that  such  contracts  are  invalid  unless  A  can  show 
a  reasonable  ground,  founded  in  the  relations- of  the  parties, 
either  pecuniary  or  of  blood  or  affinity,  to  expect  some 
relief  or  advantage  from  the  continuance  of  the  life  of 
B.^  **  All  which  it  seems  necessary  to  show,  in  order  to 
take  the  case  out  of  the  objection  of  being  a  wager  policy, 
is,  that  the  insured  has  some  interest  in  the  life  of  the  cestui 
que  vie;  that  his  temporal  affairs,  his  just  hopes,  and  well- 
grounded  expectations  of  support,  of  patronage,  and 
advantage  in  life  will  be  impaired  ;  so  that  the  real  purpose 
is  not  a  wager,  but  to  secure  such  advantages,  supposed  to 
depend  upon  the  life  of  another."  ^ 

Under  this  rule  so  far  as  pecuniary  interest  is  concerned 
a  creditor  has  an  insurable  interest  in  the  life  of  his  debtor ;  ^ 
an  annuitant  in  the  life  on  which  the  annuity  depends  ;  ^  a 
master  in  the  life  of  his  servant; '  a  partner  in  the  life  of 
his  partner  ;^  a  servant  in  the  life  of  a  master;  ^  a  manager 
in  the  life  of  an  actor  engaged  by  him.^    A  person  who 


1  United  Brethren  Mat.  Aid  Soo.  v. 
McDonAld,  122  Pa.  SL  834 ;  9  Am.  St.  Sep. 
Ill;  Forbes  v,  Ins.  Co.,  16  Gray,  254;  77 
Am.  Dec.  860;  Stevens  v.  Warren.  101 
Mass.  064 ;  Franklin  Ina.  Co.  v.  Hazard, 
41  Ind.  116;  13  Am.  Rep.  818;  Mo.  VaUey 
Ins.  Oo.  V.  Sturges,  18  Kan.  98;  26  Am. 
Bep.  761 ;  Franklin  Ins.  Co.  v.  Sef ton,  68 
Ind.  880;  Brockway  v.  Ins.  Co.,  0  Fed. 
Bep.  249;  Fox  v.  Ins.  Co., 4  Big.  L.  A  Aoc 
Ins.  Cas.  458;  Mowry  v.  Home  Ins.  Oo..  9 
B.  I.  846;  Mat  Ben.  Ins.  Oo. «.  Hoyt,46 
Mich.  478;  Base  v.  Ins.  Oo.,  88  N.  Y.  516; 
Lewis  V.  Ins.  Oo.,  89  Oonn.  104;  Single- 
ton «.  Ins.  Co.,  66  Mo.  68;  27  Am.  Bep. 
881;  Ins.  Oo.  v.  Bailey,  18  Wall.  619; 
Grmttan  v.  Ina.  Oo.,  15  Hon,  76;  Wamock 
V.  Davis,  104  U.  8.  775;  Trenton  Ins.  Oo. 
9.  Johnson,  94  K.  J.  (L.)  586;  Miller  «. 
Ins.  Co.,  2  B.  D.  Smith,  298;  Hoyt  v.  Ins. 
Oo.,  8  Bosw.  446. 

2  Shaw,  O.  J.,ln  Loomis  r.  Bagie,  etc, 
Ins.  Oo.,  6  Gray,  886. 


8  Brockway  v.  Matnal  Benefit  Life 
Ins.  Oo..  9  Fed.  Bep.  249;  Morrell  r. 
Trenton  Mntoal  Life  and  Fire  Ins.  Co.. 
lOOosh.  282;  57  Am.  Deo.  93;  American 
life  and  Health  Ins.  Oo.  v  Bobertshaw, 
26  Pa.  St.  189;  McKenty  v.  Ins.  Co.,3  Dill. 
448;  Snocession  of  Hearing, 26  La.  Ann. 
886;  Henson  v.  Blackwell,  4  Hare,  434; 
Bawls  V.  Ins.  Oo.,  27  N.  Y.  282;  84  Am. 
Dec  280;  Mowry  v,  Ins.  Oo.,  9  B.  I.  846. 

«  Gottlieb  V.  Oranoh,  2  De  S.  M.  AG. 
446. 

»  Miller  V,  Ins.  Oo.,  2  E.  D.  Smith,  i68  ; 
Woodfln  V.  Ids.  Oo.,6  Jones,  668;  Sum- 
mers V.  Trust  Oo.,  IS  La.  Am.  504. 

•  Valton  V.  Ins.  Oo.,  22  Barb.  9;  20  K. 
T.  82;  Oom.  Mut  Ins.  Go.  «.«Laohs,  106 
V.  S.  496. 

T  May  on  Ins.  109;  citing  Hebdon  v. 
West,  8  B.  A  S.  678. 

•  Bliss  on  life  Ins.  ,114. 
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advances  money  to  another  for  the  prosecution  of  an  enter- 
prise in  the  profits  of  which  both  are  to  share  has  an  interest 
in  the  life  of  the  other ;  ^  a  surety  in  the  life  of  his  prin- 
cipal ;  '  a  tenant  in  the  life  of  one  whose  estate  is  only  a 
life  estate.^ 

Where  the  interest  b  claimed  through  relationship  alone 
it  is  held  that  a  child  has  an  interest  in  the  life  of  a  parent  ^ 
and  a  parent  in  the  life  of  a  child  ;  ^  a  husband  in  the  life 
of  his  wife ;  *  a  sister  in  the  life  of  a  brother ; '  a  wife  in 
the  life  of  her  husband 9^  even  if  they  are  subsequently 
divorced;*  a  woman  in  the  life  of  a  man  to  whom 
she  is  betrothed ;  ^®  a  woman  living  unlawfully  with  a  man  as 
his  wife  in  the  life  of  the  man.^  But  a  brother  has  not  an 
insurable  interest  in  the  life  of  a  brother;^'  nor  au  uncle«in 
the  life  of  a  nephew ;  ^"  nor  a  son-in-law  in  the  life  of  his 


1  Bevinv.Ins.  Co.,  28  Conn.  844;  Mil- 
ler v.  Ins.  Go.,  2E.  D.  Smith,  268;  Morrell 
V,  Ins.  Oo.,  10  Gash.  282;  57  A.m.  Dec 
9i 

S  Lee  V.  Hinton,  A  De  G.  M.  A  G.  823; 
Scott  V.  Dickson,  106  Pa.  St.  6;  56  Am. 
Sep.  192. 

8  Sides  V.  Ins.  Go.,  16  Fed.  Bep.  650. 

*  Reserve  Ins.  Go.  o.  Kane,  81  Pa.  St. 
154;  22  Am.  Bep.  741;  Wamock  v,  Davis, 
104  U.  S.  775.  Contrat  Gnardian  Ins. 
Co.  V,  Hogan,  80  111.  35;  82  Am.  Bep. 
180;  Continental  Ins.  Co.  v.  Volger,  89 
Ind.  572 ;  46  Am.  Rep.  185. 

*  Loomls  V.  Ins.  Co.,  6  Gray,  896; 
Mitchell  V.  Ins.  Go.,  45  Me.  104;  71 
Am.  Dec  529;  Hojt  v.  Ins.  Co.,  8  Bosw. 
440;  Williams  «.  Ins.  Co.,  81  Iowa,  541; 
Miller  V.  Ins.  Co.,  2  £.  D.  Smith,  268; 
Beserve  Life  Ins.  Co.,  v.  Kane,  81  Pa.  St. 
154;  22  Am.  Bep.  741 ;  Grattan  v,  Ins.  Co., 
15  Han,  74.  Bat  it  Is  said  that  the  rale 
as  to  father  and  son  Is  different  '*  where 
both  parties  are  of  mature  age,  and  live 
apart  In  Independent  pecnniary  dream- 
stances,  and  mataally  entirely  inde- 
pendent of  each  other,  and  having  no 
hnslness  relations  with  each  other.'* 
Gnardian  Ins.  Co.  v.  Hogan,  aupra. 

*  ]|^li88  on  Insarancc,§  12;  Conn.  Mat. 
Ins.  Co.  v.  Sohaefer,  94  U.  8. 460;  Car- 
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rler  «.  Ins.  Co.,  67  Vt.  496;  68  Am.  Bep. 
184. 

7  Lord  V.  Dall,  12  ICass.  115;  7  Am. 
Deo.  88;  JEtntL  Ins.  Co.  v.  France,  94  U. 
S.561. 

•  Barker  v.  Ins.  Co.,  48  N.  T.  983;  St 
John  V.  Ins.  Co.,  2  Dner,  419;  Gambs  r. 
Ins.  Co.,  60  Mo.  44 ;  Thompson  v.  Ins.  Co., 
46  N.  T.  674;  Bqaitable  Ins.  Go.  v.  Pater- 
son,  41  Ga.  883;  5  Am.  Bep.  585;  McKee 
V.  Ins.  Co.,  28  Mo.  888;  75  Am.  Dec.  129; 
Holabird  v.  Ins.  Co.,  2  Dill.  166 ;  Conn. 
Mat.  Ins.  Co.  v,  Shaefer,  94  U.  S.  460; 
Charter  Oak  Ins.  Go.  v.  Brant,  47  Mo.  419; 
4  Am.  Bep.  328. 

*  McKee  v.  Ins.  Co.,  88  Mo.  883;  75  Am. 
Dec  189;  Conn.  Mat.  Ins.  Co.  v,  Schaefer, 
94  U.  8.460. 

10  Chlsholm  v.  Ins.  Co.,  52  Mo.  218;  14 
Am.  Bep.  414. 

11  Equitable  Life  Ass.  Soc  v.  Paterson, 
41  Ga.  838;  6  Am.  Bep.  535;  Watson  o. 
Continental  Ass ,  21  Fed.  Bep.  698 ; 
Contra,  Holabird  v,  Ins.  Go.  2  Dill. 
166.  • 

IS  Lewis  V,  Ins.  Co., 39  Conn.  100;  Bevin 
V.  Ins.  Co.,  23  Oonn.  244. 

u  Money  v.  Ins.  Co.,  9  B.  L  849;  Single- 
ton «.  Ins.  Go.,  66  Mo.  68;  27  Am.  Bep. 
321. 
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mother-in-law  ;  ^  nor  a  step-son  in  the  life  of  his  step-father 
or  his  father's  father.^ 

A  distinction  is  to  be  noticed  here  between  contracts  of 
life  insurance  and  contracts  of  insurance  of  property.  In 
the  latter  case  it  is  essential  that  the  *^  interest  "  should 
exist  both  at  the  time  the  insurance  is  made  and  at  the  time 
the  loss  occurs,  while  in  the  case  of  a  policy  of  life  insur- 
ance,  if  there  was  a  sufficient  ^<  interest  "  at  the  time  it  was 
taken  out  the  insurer  must  pay  the  full  amount  of  insur- 
ance according  to  the  contract,  without  reference  to  the 
subsequent  diminution  or  cessation  of  the  insurable  in- 
terest.* 

§  288.  Agreements  for  Fntnre  Delivery  of  Goods. — 

Agreements  of  this  kind,  known  in  the  language  of  the 
street  and  exchange  as  <*  futures,"  are  condemned  by  ju- 
dicial decision  and  legislative  act  as  a  species  of  gaming. 
A  contract  for  the  bona  fide  delivery  of  goods  on  a  future 
day  or  when  called  for  is  a  valid  contract  and  enforceable,^ 
but  if,  under  guise  of  a  contract  to  deliver  goods  at  a  future 
day,  the  real  intent  be  to  speculate  in  the  rise  and  fall  of 
prices,  and  the  goods  are  not  to  be  delivered,  but  one  party 
is  to  pay  to  the  other  the  difference  between  the  contract 
price  and  the  market  price  of  the  goods  at  the  date  fixed 
for  executing  the  contract,  the  whole  transaction  is  a  wager. 


1  Bombach  v.  Ins.  Co. ,  35  La.  Ann.  «.  Ins.  Co.,  15  Han,  76;  Sides  v,  Ins.  Co., 

838;  48  Am.  Rep.  389w  Id  Fed.  Sep.  690;  McEee  v.  Ins.  Co.,  88 

*  United  Brethren  Soo.  v.  McDonald,  Mo.  888;  76  Am.  Deo.  129. 
123  Fa.  St.  324;  9  Am. St.  Sep.  Ill;  Gil-  *  Wollcott  v.  Heath,  78  III.  48S;GoIe 

bert  V.  Moose,  18  Ins.  Law.  J.  897 ;  41  Leg.  «.  Mllmlne,88  111.  349 ;  Wall  v.  Schneider, 

Int.  75.  69  Wis.  852;  48  Am.  Bep.  680;  Blgelow  v. 

s  Conn.  Mut.  Ins.  Co.  v.  Schaefer,94  Benedict,  70  M.  Y.  202;  86  Am.  Bep.  628; 

U.  S.  457;  Dalby  «.  Ins.  Co.,  16  Com.  B.  Strong  v.  Solomon,  6  Daly,  631 ;  71  X.  Y. 

a65;Trenton,eto.,Ins.  Co.  v.  Johnson,  84  426;  Earl  v.  Howell,  14  Abb.N.  C.  474; 

N.  J.  (L.)676 ;  Hoyt v.  Ins.  Co.,  3  Bosw.  446 ;  Hatch  v.  Pooglass,  48  Conn.  1 16 ;  40  Am. 

Miller  V,  Ins.  Co.,  2  B.  D.  Smith,  294;  Bep.  154;  Clay  v,  Allen,  68  Mass.  486; 

Mowry  v.  Ins.  Co.,  0  B.  I.  854 ;  St.  John  v.  Cobb  v.  Prell,  15  Fed.  Bep.  774 ;  KIrkpat- 

Ins.  Co.,  18  N.  Y.  81 ;  64  Am.  Dec  629;  rick  v.  Bonsall.  72  Pa.  St.  195. 
4Niiiatead  v.  Keyes,  85  N.  Y.  608 ;  Grattan 
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and  18  illegal.^  In  Runisey  v.  Berry  ^  the  court  say:  **  A 
contract  for  the  sale  and  purchase  of  wheat,  to  be  delivered 
in  good  faith  at  a  future  time,  is  one  thing,  and  is  not  in- 
consistent with  the  law.  But  such  a  contract  entered  into 
without  au  intention  of  having  any  wheat  pass  from  one 
party  to  the  other,  but  with  the  understanding  that,  at  the 
appointed  time,  the  purchaser  is  merely  to  receive  or  pay 
the  difference  between  the  contract  and  the  market  price, 
is  another  thing,  and  such  as  the  law  will  not  sustain.  This 
is  what  is  called  a  settling  of  the  differences,  and  as  such  is 
clearly  and  only  a  betting  upon  the  price  of  wheat,  against 
public  policy,  and  not  only  void,  but  deserving  of  the  sever- 
est censure."  If  one  of  the  parties  intends  a  bona  fide 
sale,  the  contract  may  be  enforced  at  his  instance,  though 
the  other  paxty  may  have  intended  simply  a  wager  on 
future  prices.* 

§  289.  Contracts  Made  on  Sunday.  —  At  common  law  it 
was  no  objection  to  the  validity  of  a  contract  that  it  had 
been  entered  into  on  Sunday ;  ^  bat  since  in  nearly  all  the 


1  Irwin  V.  WUllar,  110  U.  S.  499;  Greg- 
ory v»  Wendell,  89  Mlcb.  S37 ;  88  Am.  Hep* 
880;  BalUid  «.  Smith,  189  Mass.  49S; 
Oassald  v»  Hlnman,  1  Bosw.  907;  Sam- 
son V,  Shaw,  101  Mass.  145;  8  Am. 
Rep.  827;  Kirkpatrlck  v.  BonaaU,  It 
Pa.  St.  155;  Clarke  v.  Fom,  7  Bias.  540; 
In  re  Green,  7  Bias.  838;  Login  «.  Ma- 
sick,  81  IlL  415;  Pickering  v.  Cease* 
79  ni.  828;  Bnmsey  v.  Berry.  65  Me.  570; 
Waterman  v.  Backland,  1  Mo.  App.  45 ; 
Crawford  v.  Spencer,  99  Mo.  498;  1  Am. 
St.  Bep.  745;  McGrew  v.  City  Produce 
Exchange,  85  Tenn.  672;  4  Am.  St.  Bop. 
771;  Tomblin  «.  Callen,  69  Iowa,  827; 
Lyon  V.  Colbertson,  88  IlL  88;  23  Am. 
Bep.  849;  Re  Toang,  6  Blss.  58;  Hatch  v. 
Dooglasa,  48  Conn.  116;  40  Am.  Rep.  154; 
Fearce  «.  Foot.  118  III.  228;  55  Am.  Rep. 
4U;  Bartlett  v.  Smith,  13  Fed.  Rep. 
208;  BcTeridge  v.  Hewitt,  8  Brad.  App. 
467;  Snderby  «.  Gilpin,  8  Moore,  571; 
Sohwarts's  Appeal,  8  Brewst.  131;  Bain- 
ard  V.  Backus.  5%  Wis.  593 ;  Everingham 
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9.  Meighan,  55  Wis.  854;  Terkes  v.  Salo- 
mon, 11  Hun,  478;  Story  v,  Salomon,  71 
N.  Y.  496;  Blgelow  v.  Benedict,  It 
N.  Y.  902;  26  Am.  Rep.  028;  Maltoa  «. 
Sheen,  75  Pa.  St.  166;  Peabody «.  Speyers, 
66  K.  Y.  SaO;  Bran's  Appeal,  66  Pa.  St 
996;  Williams  V.  Tiedemann,6  Mo.  App. 
289;  Kirkpatrick  «.  Adams,  90  Fed.  Bep. 
987 ;  Ptxley  v.  Boynion,  79  IlL  861 . 

S  65  Me.  674. 

S  Williams  V,  Ttedemann,  6  Mo.  App. 
269;  Pixly  V.  Boynton,  79  111.  851;  White- 
sides  r.  Hant,97  Ind.  191;  Gregory  v. 
Wendell,  89  Mich.  887. 

«  Tncker  v.  West,  29  Ark.  886;  Kep- 
ner  v.  Keef er,  6  Watts,  281 ;  81  Am.  Deo. 
460;  Adamo  «.  Gay,  19  Vt  885;  Bloom 
V.  Richards,  9  Ohio  St.  887;  Amis  v. 
Kyle,  9  Yerg.  31;  24  Am.  Dec.  463; 
Brown  v.  Browning,  16  R.  I.  422;  9  Am. 
St.  Rep.  908;  Swann  v.  Swann,  21  Fed. 
Rep.  299;  Batsford  v.  Svery,  44  BailK 
618;  Richmond  «.  Moore,  107  UL  429; 
Moore  v.  Clymer,  12    Mo.   (App.)  U; 
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States  statutes  are  in  force  prohibiting  the  doing  of  certain 
acts  on  the  Lord's  day«  contracts  which  are  in  any  manner 
in  furtherance  of  such  prohibited  acts  are  illegal  and  unen* 
forceable  because  made  in  violation  of  a  statute.  The  ap- 
parent confusion  and  uncertainty  in  the  decisions  on  the 
subject  of  Sunday  contracts  arises  sometimes  from  the  differ- 
ing phraseology  of  the  statutory  provisions  in  the  different 
States  and  sometimes  from  the  conflicting  opinions  of  the 
judges  in  construing  the  meaning  of  the  particular  words 
and  phrases  therein  used. 

Where  a  statute  expressly  prohibits  the  making  of  con- 
tracts on  Sunday  no  difficulty  arises  and  it  may  be  likewise 
said  that  any  agreement  which  is  within  the  penalties  of  the 
Sunday  laws  and  any  executory  contract  the  consideration 
of  which  is  something  unlawfully  done  on  that  day,  is  illegal 
and  void.^  Thus  a  loan  of  money ; '  a  contract  of  hire  of  a 
horse ;  '  a  warranty  made  on  a  sale  or  exchange  of  horses ;  ^ 
a  contract  of  insurance;  *  the  making  and  delivery  of  a 
promissory  note,*  or  a  deed; '  an  offer  to  rescind  a  con- 
tract;* an  exchange  of  property;'  or  a  demand  of  any 


Hellams  «.  Aberoombie,  15  8.  O.  110; 
10  Am.  Bep.  084;  Horaoek  v.  Keebler,  0 
ireb.  865. 

1  Allen  V.  Gardner,  7  B.  I.  K ;  Hasard 
9.  Day,  14  Allen, 487;  02  Am.  Dea  790; 
Tucker  v.  West,  SO  Ark.  888;  Oranaon 
9.  Goes,  107  Mass.  438;  9  Am.  Bep.  45; 
Adams  V,  Hamell,  8  Dong.  78;  4S  Am. 
Dec.  456;  Pike  v.  King,  16  la.  40;  Sayre 
p,  Wheeler, Slla.  112 ; 82  la. 550 ;  Cloagh 
V.  Gogglns,  40  la.  825;  Hassey  «. 
Boqaemore,  27  Ala.  281;  Merriam  v. 
Stearns,  10  Gush.  257;  Slade  «.  Arnold, 
14  B.  Mon.  287;  Morgan  «.  Bailey,  60  Ga. 
68S;  Sellers  v.  Da&an,  18  Ohio,  488;  Hill 
V.  Sherwood,  8  Wis.  848;  Love  «.  WeUs, 
29  Ind.  508;  Bobeson  v.  French,  12  Met. 
24;  45  Am.  Dea  286;  Paitee  v.  Greeley, 
18  MeC  289;  Gregg  v,  Wyman,  4  Cash. 
835;  Myers  v.  Melnrath,  101  Mass.  860; 
Woodman  v.  Hnbbard,  25  K.  H.  67;  7 
Am.  Doc  810.  No  action  lies  for 
frandnlent  representations  Inducing  to 


a  contract  made  on  Sunday,  although 
the  representations  were  crlmlnaL 
Gnnderson  r.  Bichardson,  66  Iowa,  66; 
41  Am.  Bep.  81. 

>  Meader  o.  White,  68  Me.  90;  22  Am. 
Bep.  551. 

s  Welden  v.  Chappie,  8  B.  I.  280; 
Stewart  «.  DaTls,  81  Ark.  518;  28  Am. 
Bep.  576. 

«  Flnley  «.  Quirk,  0  Minn.  194;  88 
Am.  Dec.  98;  Blnrphy  v.  Simpson,  14  B. 
Mon.  887;  Bradley  v.  Bea.  14  Allen,  20; 
Ljon  V.  Strong,  6  Vt  219. 

*  Heller  v.  Crawford,  87  Ind.  S79. 

*  O'Donnell  «.  Sweeney,  5  Ala.  407; 
89  Am.  Deo.  887 ;  Allen  v.  Doming,  14 
K.  H.  188;  40  Am.  Dea  179;  Morgan  «. 
Balle},59Ga.  688. 

T  Love  V.  Wells,  25  Ind.  606;  87  Am. 
Dec.  876. 

•  Merrltt  v.  Boblnson,  35  Ark.  488. 

•  Myers  v.  Melnrath,  101  Mass.  888; 
8  Am.  Bep.  888. 
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kind ;  ^  a  contract  for  the  pablication  of  an  advertisement 
in  a  newspaper  to  be  published,  sold,  and  distributed  on 
Sunday ;  ^  a  contract  to  make  a  balloon  ascension  upon  Sun- 
day from  a  garden  open  to  the  public  on  payment  of  ad- 
mission fees,^  have  all  been  held  illegal  because  made  on 
Sunday.  Though  negotiable  paper  executed  and  delivered 
on  Sunday  is  void,  yet  where  it  is  falsely  dated  as  of  another 
day  it  is  good  in  the  hands  of  a  bona  Jide  holder  for  value 
without  notice.^ 

§  290.  Constmction  of  the  Sunday  liaws.  —  A  statute 
prohibiting  <<  common  labor  "  on  the  Lord's  day  has  been 
held  to  invalidate  a  promissory  note,^  but  on  the  other  hand 
it  has  been  ruled  that  making  a  contract  is  not  *'  common 
labor/'  ^  or  *^  labor  that  disturbs  the  peace  and  good 
order  of  society,"  ^  and  that  a  contract  of  marriage  is  not 
^^  labor,  business  or  work."  ^  Giving  a  promissory  note  is 
**  business  of  a  seculiar  calling  " '  and  so  is  the  loaning  of 
money  ^®  and  the  signing  of  a  petition.^^  Where  the 
statute  forbids  the  exercise  of  one's  ^*  ordinary  calling  "  on 
Sunday  a  sale  of  goods  by  one  not  a  merchant  or  trader  is 
valid  ;^^  and  so  is  the  giving  of  a  mortgage  or  a  promissory 
note  in  a  transaction  outside  of  the  maker's  ordinary 
calling.^' 


1  Braokett  v.  Edgerton,  U  Minn. 
174;  100  Am.  Dec  211;  Delamater  v. 
Miller,  1  tlow.  75;  13  Am.  Dec  512. 

S  Smith  V.  WUcoz,  24  ,N.  Y.  85S;  19 
Barb.  681;  25  Barb.  341. 

8  Bmnnett  v.  Blark,  1  Buff.  (.N.  Y.) 
Sap.  Ot  500. 

*  Ball  V.  Powers,  02  Ga.  757;  Heige 
V.  Bam  pass,  40  Ark.  675;  Cranson  v. 
Gobs,  107  Maes.  439 ;  0  Am.  Bep.  45 ; 
Johns  V.  Bailey,  46  Iowa,  211 ;  Knox  v. 
Clifford,  88  Wis.  651;  20  Am.  Rep.  26; 
Beman  v.  Weasels,  58  Mich.  694. 

*  Reynolds  v.  Stevenson,  4  Ind.  617; 
bat  see  Glover  v.  Cheatham,  19  Mo.  App. 

IKNI. 

*  Horacek  v.  Keebler,  6  Neb.  855. 
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'  Richmond  «.  Moore,  107  111.  429;  47 
Am.  Rep.  445. 

>  Bennett  v.  Brooks,  9  Allen,  118.  See 
GanjTvere's  Estate,  14  Pa.  St.  417 ;  58  Am. 
Dec  564. 

*  Vamey  v,  French,  19  N.  H.  283. 

10  Troewert  r.  Decker,  61  Wis.  46;  87 
Am.  Rep.  808. 

11  DeForth  v.  Wisconsin  R.  Co.,  62 
Wis.  830;  38  Am.  Rep.  787. 

IS  Merritt  v.  Earle,  31  Barb.  38;  Mills 
r.  Williams,  16  8.  C.  593;  Moore  v.  Mar- 
dock,  26  Cal.  514;  Sanders  v.  Johnson,  29 
Ga.  526;  Kaufman  «.  Hamm,  80  Mo. 
887 ;  Allen  v.  Gardner,  7  R.  I.  22. 

18  Hellams  v.  Abercrombie,  16  S.  0. 110 ; 
40  Am.  Rep.  684;  Sanders  v.  Johnson, 
supra. 
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'  §  291.  Works  of  Necessity  or  Charity.  —  The  statutes 
generally  except  acts  or  works  of  necessity  or  charity. 
**  By  the  word  *  necessity,'  "  it  is  said,  <<  we  are  not  to  un- 
derstand a  physical  and  absolute  necessity,  but  a  moral  fit- 
ness or  propriety  of  the  work  and  labor  done  under  the 
circumstances  of  any  particular  case."  ^  Therefore  to  make 
a  contract  for  the  relief  of  a  sick  pauper ;  ^  or  to  preserve 
property  exposed  to  imminent  danger ; '  or  to  make  a 
subscription  to  the  building  of  a  church;  ^  or  to  repair 
the  tracks  of  a  railroad ;  ^  or  to  secure  decent  burial  for 
one's  wife,  and  to  secure  the  presence  of  relatives  at  her 
funeral ;  *  would  all  be  considered  to  come  within  these  words 
of  exception. 

§  292.  Contracts  Partly  Executed  on  Sunday.  —  A  con- 
tract not  finally  executed  on  Sunday  is  not  void  because 
some  of  its  terms  may  have  been  agreed  to  on  that  day ;  ^ 
as  for  example  an  agreement  made  on  Sunday,  but  executed 
and  carried  into  effect  on  a  week-day  ;  ^  or  a  note  signed  on 
Sunday,  but  not  delivered  until  a  week-day ;  '  or  a  sale  of 
goods  agreed  upon  on  Sunday,  and  the  goods  selected  and 
set  apart,  the  delivery  being  made  on  Monday.^® 


1  WlBgg  r.  MHlbary,  4  OqbIi.  S4S. 

s  Aldrioh  V.  Blackstone,  188  Mmo.  US. 

*  Whltcomb  V.  Oilman*  85  Vt.  297; 
Pannelee  v.  WiUcs,  tS  Bazb.  fi89. 

«  Allen  v.  Duffle,  43  Mich.  1 ;  88  Am. 
Rep.  1S9;  Dale  v.  Knepp,  9S  Pa.  St.  889; 
4S  Am.  ^p.  624.  Contrm,  Cattett  v. 
Trastees,  82  lad.  865;  80  Am.  Bep.  197. 

*  Yonoski  V.  State,  79  Ind.  898;  41  Am. 
Bep.  614. 

*OiLlf,  eto.,  B.  B.  Co.  V.  Leyy,  59  Tex. 
642. 

V  Melchoir  v.  MoCarty*  81  Wis.  252;  11 
Am.  Rep.  605;  Feake  v.  Conlan,  48  la. 
297 ;  Dickenson  v.  Blehmond,  97  Maes.  45 ; 
Bryant  v.  Booze,  55  6a.  438 ;  Tackerman 
V.  Hinckley,  9  Allen,  452;  Gibbs  Mandr- 
Oo.  V.  Bnieker,  111  U.  S.  097 ;  Meriwether 
V.  Smith,  44  Qa.  641;  Lnebbering  «, 
Oberketter,  1  Mo.  App.  893;  MerrlH  r. 
Downs,  41  N.  II.  72;  Bradley  r.  Bea,  108 


Mass.  188;  4  Am.  Rep.  624;  Stackpole  v. 
Symonds,  28  N.  H.  227;  Moeeley  o.  Van 
Hooser,  6 1/ea,  286 ;  40  Am.  Bep.  87 ;  Uhler 
V.  Applegate,  26  Pa.  St.  140;  Beitenman'a 
Appeal,  55  Fa.  St.  183;  Butler  v.  Lee,  11 
Ala.  885 ;  46  Am.  Dec.  231.  But  see  Allen 
V.  Doming,  14  N.  H.  188 ;  40  Am.  Dec  119 ; 
Foreman  v.  Ahl,  65  Pa.  St.  825;  Bradley  v, 
Bea,  14  Allen.  20. 

•  Taylor  v.  Yoang,  61  Wis.  814. 

•  King  V.  Fleming,  72  111.  21;  28  Am. 
Bep.  181 ;  Dohoney  v.  Dohoney,  7  Bush, 
217;  Hilton  v.  Houghton,  85  Me.  148;  HUl 
V.  Dunham,  7  Gray,  548;  Adams  v.  Gay, 
19  Vt  858;  Stacy  v*  Kemp,  97  Mass.  166; 
Lorejoy  v.  Whipple.  18  Vt.  879;  46  Am. 
Dec.  167;  Boms  v.  Moore,  76  Ala.  839;  52 
Am.  Bep.  832;  Bill  v,  Mabin,  60  Iowa, 
406. 

v>  Bosenblatt  v,  Townsley,  73  Mow 
536. 
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§  293.  BesciMionand  Batlfieatlon  of  Snch  Oontracti.— ^ 

A  contract  which  could  not  be  lawfully  made  on  Sandaj 
cannot,  if  lawfully  made,  be  rescinded  on  that  day.^  As 
to  whether  a  contract  made  on  Sunday,  and  therefore  void, 
can  be  ratified  by  a  aubsequent  agreement,  there  is  a  con- 
flict in  the  decisions ;  a  large  number  of  them  holding  that 
a  ratification  may  be  made ;  ^  a  few  of  them  that  it  may 
not.^ 

(b)  Contracts  in  Breach  of  Common  Law. 

§  294.  Introdnctory. — The  courts  will  not  enforce  an 
agreement  the  object  of  which  is  forbidden  by  law,  and  it 
is  immaterial  in  this  respect  whether  the  object  of  the 
agreement  is  forbidden  by  the  common  law  or  by  a  statute ;  ^ 
or  whether  the  thing  forbidden  by  law  is  malum  in  se  or 
merely  malum  prohibitum,^ 

§  295.  Contracts  with  Alien  Enemies.  —  A  contract 
with  an  alien  enemy  is  illegal  and  void,  and  as  stated  in  the 
leading  English  case  upon  the  sabject,  not  on  any  ground 
of  public  policy,  but  because  ^^  it  was  a  prineiple  of  the 
common  law  that  trading  with  an  enemy  without  the  king's 
license  was  illegal  in  British  subjects."  '  In  the  American 
courts  it  is  laid  down  that  the  law  prohibits  all  intercourse 
between  citizens  of  the  two  belligerents  which  is  inconsistent 
with  the  state  of  war  between  their  countries,  and  this 


1  Benedict  v.  Batdielder,  MBCich.  425; 
9  Am.  Rep.  130. 

•  Adams  «.  Gay,  19  Vt.  866;  OAmpbell 
V.  Toaog,  9  Bash.  240;  Melcholr  v.  Mc- 
Carty,  81  Wis.  256;  11  Am.  Bep.  606; 
Tucker  v.  West,  29  Ark.  886;  Sayles  o. 
Wellman,  10  B.  I.  486;  Owinn  v.  Slmes, 
61  Mo.  836 ;  Harrison  o.  Oolton,  81  Iowa, 
16;  Blood  V.  Bates,  81  Vt.  147;  Wlnchell 
9.  Carey,  116  Mass.  660;  15  A.m.  Uep.  151 ; 
Oloagh  V,  Davis,  9  N.  H.  600;  Van  Hoven 
V.  Irisb,8  McCrary,448;  Samner  «.  Jones, 
94  Vt  817;  Fllnnv.  St.  John,  51  Vt  834; 
Wilson  V.  MUllgan,  75  Mo.  41 ;  Parker  «^. 
PltU,  78  Ind.  697;  88  Am.  Bep.  165. 
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*  Plalstead  v.  Palmer,  68  Me.  676;  Day 
V,  McAllister,  16  Gray,  488;  KounU  v 
Prloe,40  AIU8.841. 

«  Wheeler  v.  Bnssell,  17  Mass.  258 ; 
Mnnseli  «.  Temple,  8  Glim.  98;  Nash 
V.  Monbeimer,  20  111.  215;  Wells  «• 
People,  71  IlL  538 ;  Byrd  v.  Hnghes,  84  HI. 
174. 

B  Penn  v,  Bomman,  102  111.  038;  Bank 
V.  Owens,  2  Pet  627;  White  v,  Biiss,S 
Cash.  448. 

•  PottB  V.  Bell,  8  T.  B.  488;  see 
§128. 
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includes  any  act  of  voluntary  submission  to  the  enemy  or 
receiving  his  protection ,  as  well  as  any  act  or  contract 
which  tends  to  increase  his  resources ;  and  every  kind  of 
trading  or  commercial  dealing  or  intercourse,  whether  by 
transmission  of  money  or  goods  or  orders  for  the  delivery 
of  either,  between  the  two  countries,  whether  directly  or 
indirectly  or  through  the  intervention  of  third  persons  or 
partnerships,  or  by  insurances  upon  trade  with  or  by  the 
enemy.^ 

§  296.  Afirreements  to  Commit  a  Crime. —  An  agreement 
to  commit  a  crime  or  an  indictable  offense  would  be  illegal 
as  in  breach  of  a  rule  of  the  common  law  when  the  crime 
was  a  common  law  offense,  and  in  breach  of  a  statute  when 
it  was  a  statutory  offense.^  Illustrations  of  agreements 
void  because  made  in  furtherance  of  the  commission  of  a 
crime  are  an  agreement  by  which  one  of  the  parties  under- 
takes to  make  an  assault  on  a  third  person  ;  ^  a  contract  with 
a  printer  to  print  or  a  publisher  to  sell  a  libelous  book ;  ^  a 
contract  to  write  an  immoral  book ;  ^  a  contract  to  indemnify 
the  publisher  of  a  libel;  *  a  contract  to  indemnify  another 
for  committing  a  willful  and  malicious  trespass;^  or  an 
agreement  to  maiTy  where  the  parties  are  already  married 
to  the  knowledge  of  each  other,  for  this  would  be  an  agree- 
ment to  commit  bigamy.^ 

§297.  Agreements    to   Commit   a  Civil  Wrong.  —  An 

agreement  to  commit  a  civil  wrong  is  a  frequent  form  of  con- 


1  KeT8ha#  v.  KelBoy,  100  Mass.  661; 
Montgomery  «.  U.  S.,  1ft  Wall  896 ;  Schol- 
fleld  V,  Bichelberger»  7  Pet  688;  U.  S.  v. 
Grossmeyer,  0  Wall.  7S;  Cappell  v.  Hall, 
7  WalL  642;  The  Rapid,  8  Cranch  165; 
Perkins  v.  Bogers,  35  Ind.  124;  ShaUett 
r.  Polk,  61  Miss.  878;  Rhodes  v.  Summer- 
hlll,  4  llelsk.  204 ;  Hill «.  Baker.  82  Iowa. 
102;  Hennen  v.  Gninan,20  La.  Ann.  241; 
Phillips  V.  Hatch,  1  Dill.  671;  Habriohtv. 
Alexander,  1  Woods,  413. 


s  Collins  9.  Blantem,  2  Wils.  347; 
HendefitoD  r.  Palmer,  71  111.  679. 

*  Allen  9.  Resoons,  2  Lev.  174. 

«  Poppett  V.  Stockdale,  1  R.  A  M.  887. 

*  Gale  V.  Leckle,  2  Stark,  98. 

•  Arnold  V.  Clifford,  2  Stun.  288; 
Atkins  V.  Johnson,  48  Vt.  78;  6  Am.  Rep. 
260.  ^ 

V  Ives  r.  Jones,  8  Ired.  688;  40  Am. 
Deo.  421. 

•  See  Paddock  «.  Robinson,  88  IlL  90; 
14  Am.  Rep.  112. 
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tract  in  breach  of  rales  of  the  common  law  and  hence  void.^ 
The  kind  of  agreement  most  usually  met  with  is  one  to 
commit  some  fraud  on  a  third  party  or  on  the  public  as,  for 
example,  a  contract  for  the"  sale  of  domestic  sardines  to  be 
packed  in  boxes  with  labels  representing  them  as  foreign 
sardines ; '  or  a  contract  by  which  a  tradesman  having  a 
reputation  as  a  seedsman  sells  his  empty  bags  with  their 
labels  to  another  to  be  filled  and  sold  by  him  in  a  certain 
district  as  seeds  grown  by  the  former ;  ^  or  a  contract  between 
two  physicians  whereby  one  is  to  personate  the  other  at 
his  office  for  the  purpose  of  medical  practice;  *  or  an  agree- 
ment whereby  a  physician  is  to  explain  to  a  railroad  com- 
pany the  injuries  received  by  A  at  the  hands  of  the  company, 
and  the  physician's  compensation  is  to  vary  according  to 
the  sum  which  the  company  shall  pay  A ;  ^  or  an  agreement 
between  the  father  and  the  grandfather  of  an  infant  lega- 
tee, on  one  side,  and  an  heir  at  law,  not  a  legatee,  on  the 
other,  that  the  latter  should  resist  and  the  former  should 
not  insist  on  probate,  and  if  the  will  should  be  set  aside, 
the  heir  should  pay  the  infant  the  amount  of  his  legacy,  the 
object  being  to  defeat  a  residuary  legatee ; '  or  a  contract  by 
which  one  trustee  agrees,  for  a  pecuniary  compensation  to 
himself,  to  permit  his  co-trustee  to  have  control  of  the  trust 
fund.^  In  Begbie  v.  Phosphate  Sewage  Oo.^  the  plaintiff 
purchased  from  the  defendants  an  exclusive  right  to  use  a 
scientific  process  which  it  turned  out  they  had  no  right  to 
sell.     But  it  was  held  that  there  could  be  no  recovery,  it  be- 


1  Clement's  Appeal,  62  Coan.  464 ;  Mc- 
Call  V.  Gapehart,  20  Ala.  621 ;  Hatch  v. 
Mann,  15  Wend.  44;  CommiBsioners  of 
Knox  Co.  V.  McComb,  19  Ohio  St.  820; 
Mateme  v.  Horwitz,  101  K.  Y.  470;  Hack- 
ins  V.  Hnnt,  138  Mass.  366;  Gray  r.  Mc- 
Rejmolds,  65  Iowa,  461 ;  Hatch  v.  Mann, 
16  Wend.  45.         , 

2  Materne  r.  Horwitz,  101  N.  Y.  470. 
s  Bloss  V.  Bloomer,  23  Barb.  ()04. 

4  **  No  man,"  said  the  court,  '*  has  the 
right  to  sell  his  reputation  or  skill  in 
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any  profession  whatever  it  may  be  and 
thus  enable  an  unknown  party  to  per- 
petrate a  fraud  upon  the  public  in  his 
name.*'    Jerome  v.  Blgelow,  66  111.  452. 

»  Thomas  v.  Caulkett,  57  Mich.  3»2; 
5SAm.  Bep.869. 

0  Gray  v.  McBeynolds,  65  la.  461;  64 
Am.  Rep.  16. 

7  Foote  V,  Emerson,  10  Vt.  888;  88  Am. 
Dec.  205. 

•  L.  B.  10  Q.  B.  499. 
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ing  proved  by  the  plaintiff's  own  evidence  that  he  had  por- 
chaaed  it  in  order  to  float  a  company  from  which  he  expected 
to  make  a  profit  through  a  fraud  on  the  stockholders. 

In  all  these  cases  fraud  being  a  civil  wrong  an  agreement 
to  commit  a  fraud  is  an  agreement  to  do  an  illegal  act. 

§  298.  Fraud  and  lilegaWy  Distinguished.  —  It  is  im- 
portant here  to  distinguish  fraud  as  a  civil  wrong  from 
fraud  as  a  vitiating  element  in  a  contract  —  which  has  been 
treated  in  a  previous  chapter.^  Fraud  as  we  have  seen^ 
may  vitiate  a  contract  not  because  it  is  a  civil  wrong  but 
because  as  between  the  parties  the  fraud  of  one  of  them  has 
prevented  the  consent  of  the  other  from  being  a  genuine 
consent.  The  difference  between  LEOAiiiTT  of  object  and 
REALITY  OF  CONSENT  may  be  illustrated  thus:  A  by  a 
fraudulent  representation  induces  B  to  enter  into  a  contract 
with  him.  The  contract  is  voidable  by  6  because  his  con- 
sent was  not  genuine  or  real.  C  and  D  enter  into  a 
contract  the  object  of  which  is  to  defraud  E.  The  contract 
is  void  because  C  and  D  have  agreed  to  do  what  is  illegal. 

§  299 .  Frauds  upon  Creditors  — Assignments  for  Benefit 
of  Creditors.  —  An  assignment  of  his  property  by  a  debtor 
to  a  third  person  for  the  benefit  of  his  creditors  is  a  con- 
tract made  for  the  benefit  of  a  third  party,  for  it  creates  a 
trust  which  cannot  be  revoked  by  the  debtor  or  annulled 
by  even  the  joint  act  of  the  debtor  and  the  assignee.'     Such 


1  Ante,  S  226. 

s  AfUe,  $  106. 

8  Farman  o.  FiBher,  4  Gold.  626;  M 
Am.  Dec.  210 ;  Union  Bank  v.  Com.  Bank, 
94  lU.  271 ;  SenU  v.  Beeves,  8  N.  J.  (Eq.) 
131 ;  29  Am.  Dec.  703;  Sevier  v.  McWhor- 
ter,27  Mi8t.  442;  Hall  v.  Dennlson,  17  Vt. 
318;  MesBoanler  v.  Kanman,3  Johna.  Oh. 
8;  Ingram  v.  Klrkpatnck,  6  Ired.  (Eq.) 
4€B;  61  Am.  Dec  428;  Walker  v.  Crowder, 
3  Ired.  (Eq . )  48S ;  Ward  o.  Lewis,  4  Pick. 
521 ;  Watson  v.  Bagaley,  IS  Pa.  St.  164 ;  61 
Abl  Dec  996;  Ward  v.  Wlnslow,  4  Pick. 


618;  Petrikln  v.  Dayis,  1  Morris,  296; 
Jones  V.  Dougherty,  10  Ga.  274.  And  a  re- 
conveyance of  the  property  to  the  debt- 
or by  the  trustee,  where  the  object  of 
the  trust  has  not  been  completed,  is  void. 
Briggs  V.  Davis,  20  N.  T.  16;  76  Am.  Dec. 
863;  RussoU  v.  Russell,  36  N.  Y.  585;  93 
Am.  Dec  540;  Juliand  v.  Rath  bono,  89 
Barb.  102 ;  SO  N.  T.  869 ;  In  re  Lndllngton, 
6  Abb.  N.  O.  329;  Griswold  v.  Perry,  7 
Lans.  101;  Hardman  v.  Bo  wan,  SON.  Y. 
196;  5  Abb.  Pr.  (n.  s.)  837. 
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oonveyances  are  valid  ^  even  (unless  prohibited  by  statate)  ^ 
where  certain  creditors  or  classes  of  creditors  are  preferred 
over  others.^  But  where  made  with  the  intentioo  of  delay- 
ing, hindering  or  defrauding  creditors  in  obtaining  payment 
of  their  claims  they  are  always  held  to  be  void ;  ^  as  where 
it  is  intended  to  secure  some  benefit  or  advantage  to  the 
debtor  ^  by  reserving  to  himself  the  control  or  possession  of 


1  Corning  r.  White,  S  Paige,  567;  22  Am. 
Deo.  669;  Malcolm  r.  Hall, 9  GiU,  177;  02 
Am.  Dec  688;  Wilson  v.  Pearson,  20  III. 
81;  Saveryo.  Spaolding,  8  Iowa,  289;  74 
Am.  Dec.  800;  Ogden  v,  Peters,  21  N.  T. 
28;  78  Am.  Dec  122:  Hoffman  v.  Mack- 
all,  6  Ohio  St.  124;  64  Am.  Dec  687; 
Baldwin  v,  Peet,  22  Tex.  706;  76  Am. 
Dec  806;  Bents  9.  Hockey,  69  Pa.  St.  77. 

S  See  Egbert  v.  Wood,  8  Paige,  617; 
24  Am.  Dec  236;  O'Eayne  v,  Hyde,  70 
CaL  6;  Crawford  v.  Taylor,  6  Gill  A  J. 
323 ;  28  Am.  Dec  079;  W  idgery  v.  Haskell, 
4  Mass.  144;  4  Am.  Dec  41;  Varnum  v. 
Camp,  13  N.  J.  (L.)  326;  26  Am.  Dec  476; 
Garretson  v.  Brown,  26  K.  J.  (L.)  425; 
Moore  v.  Bonnell,81  N.  J.  (L.)  90;  Hard  v, 
Sils  y,  ION.  U.  108; 34  Am.  Dec  142 ;  Prin* 
gle  V.  Bhame,  10  Blch.  72 ;  67  Am.  Dec  669 ; 
Perry  Trubt  Co.  v.  Foster.  68  Ala.  602;  29 
Am.  Bep..7T9;  Wharton  r.  Clements,  8 
Dill.  209;  Newman  v.  Mining  Co.,  67  Mich. 
97;  Austin  v.  Morxls,  28  S.  0. 393;  McKee 
V.  Scobie,  80  Ey.  124 ;  Webb  v.  Armstead, 
26  Fed.  Etep.  70;  Hahn  v.  Salmon,  20  Fed. 
Bep.  801;  Winner  v.  Hoyt,  66  Wis.  227; 
67  Am.  Bep.  267. 

*  Nye  V.  Van  Hnsan,  6  Mich.  829;  74 
Am.  Deo.  690;  Bedpath  v.  Trntweiler,  108 
Ind,  248;  Turner  v.  Jaycoz,  40  N.  Y.  470; 
Bales  9.  Simmons,  62  Wis.  69;  Fitzpat- 
rlck  V.  Flanigan,  106  U.  S.  648;  Nlolon  v. 
Douglas,  2  Hill  (Eq.)  443;  30  Am.  Dec. 
368;  Hull  v,  Jeffrey,  8  Ohio,  390;  Grover 
V.  Wakeroan,  11  Wend.  187;  25  Am.  Dec. 
624;  Corning  v.  White,  2  Paige,  686;  22 
Am.  Dec.  6G1 ;  Webb  v.  Peele,  7  Pick.  247 ; 
19  Am.  Dec  284;  Deaver  v.  Savage,  3  Mc 
292;  25  Am.  Dec  437;  Skipwlth  v.  Cun- 
ningham, 8  Leigh,  271 ;  31  Am.  Dec  642; 
Hempstead  r.  Johnuton,  18  Ark.  123;  65 
Am.  Deo.  458;  York  Bank  v.  Carter,  38 
Pa.  St.  446;  80  Am.  Dec  494;  Wilmer>8 
Appeal,  46  Pa.  St.  462;  Cuendet  «.  Lah- 
mer,  15  Kan.  627 ;  Strauss  v.  Bose,  59  Md. 
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625;  Bing  «.  Bing,  12  Mo.  App.  88;  Bar- 
nard V.  Life  Ins.  Co.,  4  Maekey,  63 ;  E^tes 
V.  Gnnter,  122  U.  S.  450;  Burr  v.  Clement, 
9  Col.  1;  Haynes  v.  Brooks,  17  Abb.  M. 
C.  152;  Wilkes  v,  Ferri%  5  Johns.  835;  4 
Am.  Dec  864;  Mackie  v.  Calms,  6  Cow. 
647;  15  Am.  Dec  477;  Williams  v.  Box- 
sard,  11  Ark.  718;  Cox  v.  Fraley,  27  Ark. 
20;  Bates  v.  Coe,  10  Conn.  289;  Wheaton 
V.  Neville,  19Cal.  41;  Thornton «.  Tandy, 
89  Tex.  644;  Morse  v.  Sloan,  13  Vt.  296; 
Tompkins  v.  Wheeler,  16  Pet  106;  Gid- 
dings  V.  Sears,  115  Mass.  505 ;  lllll  v.  Bow- 
man, 85  Mich.  191 ;  Kuykendall  v.  Mc- 
Donald, 15  Mc  416;  67  Am.  Dec  212; 
Henderson  v.  Henderson,  65  Mo.  684; 
Milburn  v.  Beach,  14  Mo.  104 ;  65  Am.  Dec. 
91;  Bull  V.  Harris,  18  B.  Mon.  105;  Hop- 
kins V,  Becbe,  26  Pa.  Sl  85 ;  CoTanboven 
V.  Hart,  21  Pa.  St.  495;  Horn  v.  bhaw, 
29  Pa.  St  288;  72  Am.  Dec  638;  Funk  v. 
StaiatA.  24  III.  633;  Sheed  v.  Bank,  32  Vt 
709;  Waddams  r.  Humphrey,  22  W.  661; 
Buifum  r.  Green,  6  N.  H.  71 ;  20  Am. 
Dec  662;  Sommerville  v.  Horton,4  Yerg. 
641;26  Am.  Dec242. 

«  Enightv.  Packer,  12  N.  J.  (Eq.)  214; 
72  Am.  Dec  388;  Livermorev.  McNair, 
34  N.  J.  (Rq.)  484;  Falrchild  «.  Hunt  14 
N.  J.  (Eq.)  372;  Baldwin  «.  Peet,  22  Tex. 
708;  75  A.m.  D^c  806;  Ogden  v.  Peters,  21 
N.  Y.  23 :  78  Am.  Dec  122;  Young  v.  Hail, 
6  Lea,  175. 

*  Mackie  v.  Cairns,  6  Cow.  647 ;  15  Am. 
Dec  477;  Banlleld  v.  Whipple,  14  Allen, 
13;  Embry  v.  Clapp,  38  Ga.  245;  Bentz  v. 
Bockey,  69  Pa.  St  71 ;  Sommerville  v. 
Horton,  4  Yerg.  641;  26  Am.  Dec  242; 
Doyle  V.  Smith,  1  Cold.  20;  Austin  v.  Bell, 
20  Johns.  442;  11  Am.  Dec  297;  Arthur  r. 
Bank,  9  Smedes  AM.  894;  48  Am.  Dec 
719;  Pettlbone  v.  Stevens,  15  Conn.  19; 
88  Am.  Dec  67;  Linn  v,  Wright,  18  Tex. 
317 ;  70  Am.  Dec  282 ;  Lawrence  v.  Norton 
16  Fed.  Bep.  888;  Eayser  v.  Hayenrloh,  0* 
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the  property ;  ^  or  exacting  a  release  of  their  claims  from  the 
creditors ; '  or  in  any  manner  raising  a  presumption  of  fraud 
or  bad  faith  on  his  part  in  making  the  assignment.^ 

§  300.  Same  —  Oompositions  with   Creditors.  —  In  a 

composition  agreement  ^  between  a  debtor  and  his  creditors, 
any  secret  agreement  made  with  one  creditor  for  a  prefer- 
ence over  the  others,  whether  by  paying  him  or  promising 
to  pay  him  a  larger  sum  than  the  others  are  to  receive, 
or  giving  him  better  security  for  his  claim,  is  illegal  and  void 
as  a  fraiud  upon  the  other  creditors,  because  they  are  in- 
duced to  consent  to  the  compos^ition  under  the  idea  that 
every  creditor  is  obtaining  the  same  treatment,  each  of 
whom  had  promised  to  forego  a  portion  of  his  debt  in  con- 


Kan.  824 ;  Mailer  r.  Norton,  19  Fed.  Rep. 
719. 

1  Haydock  v,  Ooope,  fiS  N.  T.  09;  An- 
derson V,  Fnller,  1  McMuU.  (Eq.)  27;  36 
Am.  Dca  290;  Place  «.  Langworthy.  IS 
Wis.  6'29;  80  Am.  Deo.  758;  Brooks  v, 
Wimer,  20  Mo.  403;  Walter  v.  Wimer» 
24  Mo  6a;  Stanley  v.  Baai:e,27Mo  289; 
DilllDgaley  v.  Banco,  28  Mo.  547;  Davie  v. 
Rawson,  18  Mo.  396;  McCormack  v.  At* 
klnson,  78  Va.  8;  Means  v.  Montgomery, 
23  Fed  Hep.  421 ;  Eeevil  v,  Donaldson,  20 
Kan.  165 ;  Whallon  v.  Scott,  10  Watts,  287. 

s  Wheeler  v.  Evans,  26  Me.  188;  Aas- 
tin  9.  Bell,  20  Johns.  442;  11  Am.  Dec 
297;  Stewart  v.  Spenser,  1  Curt.  166; 
Graves  v.  Roy,  13  La.  454;  33  Am.  Deo. 
568;  Goddard  v.  Hapgood,25  Vt.351;60 
Am.  Dec  273; Gadsden  o.  Oarson,  9  Rich. 
(Eq.)  232;  70  Am.  Dec.  207;  Ha>>bard9. 
McXanghton,  43  Mich.  220;  38  Am.  Rep. 
176;  Daggan  v.  Bliss,  4  Colo.  228;  84  Am. 
Rep.  8U;  Greeley  v.  Dixon,  21  Fla.  413;  58 
Am  Rep.  673;  Francis  v.  Hers,  56  Ga. 
S49;  Mayer  v.  Shield;),  59  Mbs.  107; 
Donohoe  v.  Fish,  58  Tux.  164 ;  Ware  v. 
Wanless,  2  Wyo.  144;  Atkinson  v.  Jor- 
dan, 6  Ohio,  293;  24  Am.  Dec  281 ;  Borden 
V.  Snmner,  4  Pick.  965;  16  Am.  Dec  838; 
Hyalop  V.  Clark,  14  Johns.  458 ;  Grover  «. 
Wakeman,  11  Wend.  187;  26  Am.  Deo. 
684;  Spanlding  v.  Strang,  88  X.  Y.  9; 
Brown  v.  knox,  6  Mo.  802;  Drakes. 
Rogers,  6  Mo.  317;  Wilde  v,  BawlingB,  1 


Head,  84;  Hafner  r.  Irwin,  1  Ired.901; 
Hard  v,  Silsby,  10  N.  H.  108;  84  Am.  Dec 
142;  Bennett  v.  Ellison,  -28  Minn.  242; 
Carlton  v.  Baldwin,  22  Tex.  724;  Bald- 
win V.  Peet,  22  Tex.  706;  75  Am.  Dec  806 ; 
Miller  9.  Conklin,  17  Ga.  436;  68  Am.  Dec 
U8;  MoBriie  v.  Bohannan,  50  Ga.  627; 
Pearson  v.  Crosby,  83  Me.  261.  In  some 
States  such  a  possession  Is  valid  if  the 
assignment  is  of  all  the  debtor's  proper- 
ty. Kevna  «.  Branch,  1  Gratt.  274;  Gor- 
don 9.  Cannon,  18  Gratt.  387;  Clayton  v. 
Johnson,  83  Ark.  406;  88  Am.  Rep.  40; 
Dodd  V.  Martin,  15  Fed.  Rep.  338;  Clarke 
V.  Figgins,  27  W.  Va.  613;  Lippincottv. 
Barker,  3  Bmn.  174;  4  Am.  Doc  433; 
Pearpont  v.  Graham,  1  Wash.  O.  C.  233 ; 
Brashear  v.  West,  7  Pet.  608;  Livingston 
V.  Beel,  8  Watts,  106 ;  Hennessey  v.  Bank, 
6  Watts  A  S.  800;  Thooias  v,  Jonks,  i 
Rawie,  221;  Lee's  Appeal,  9  Pa.  St.  501; 
Wilson's  Accounts.  4  Pa.  St.  430;  45  Am. 
Dec  701;  Green  v.  Friebar,  8  Md.  11; 
Coakley  v,  Weil,  47  Md.  277 ;  Doc^ray  v. 
I>ockray,2  R.  I.  547;  Nightingale  v,  Har- 
ris, 6  R.  1. 821 ;  LePrince  v.  Gnillemot,  1 
Rich.  (Eq )  187;  Skip  with  v.  Cunning- 
ham, 8  Leigh,  271 ;  31  Am.  Dec  643. 

*  For  the  namerons  acts  which  will 
raise  this  presamution  see  Lawsoii 
Righto,  Rem.  A  Pr.,  §  1990-1998. 

«  As  to  validity  of  snch  agreements) 
see  ante,  §  107;  Oonsideration. 
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sideration  of  the  others  foregoing  theirs  in  a  like  propor- 
tion.^ And  no  action  can  be  maintained  on  the  promise  or 
on  a  note  or  bond  given  for  such  a  preference,  and  the 
debtor  may  set  up  the  fraud  as  against  the  creditor  or  any 
other  person  not  a  bona  fide  holder  for  value  without 
notice.*  The  creditor  who  procures  such  fraudulent  pref- 
erence cannot  recover  even  the  amount  of  the  composition, 
as  the  whole  agreement  between  him  and  his  debtor  is  an 
entire  agreement,  and  is  vitiated  by  the  fraud.' 

§  301.  Conveyances  in  Fraud  of  Creditors.  —  All  con- 
veyances of  property  both  real  and  personal  not  made  in 
good  faith  and  upon  a  valuable  consideration  or  made  with 
the  intention  of  hindering*  delaying  or  defrauding  creditors, 
are  void  by  a  principle  of  the  common  law  ^  as  against  ex- 
isting creditors.  So  a  voluntary  conveyance  by  a  husband 
to  his  wife  of  his  property  is  invalid  as  to  his  creditors,  as  a 
fraud  on  them,  in  that  it  withdraws  from  his  estate  prop- 
erty or  money  which  should  in  right  and  justice  go  to  them 
in  payment  of  their  claims.^     The  conveyance,  however,  is 


1  O'Shea  V.  Oollier  White  Lead  Co., 
42  lio.  387 ;  Ooblelgh  v.  Pieroe,  8S  Vt.  788 ; 
Bean  v.  Amsink,  10  Blatchf.  361;  Par- 
tridge V.  Hesser,  14  Gray,  180;  Bean  v. 
Brookmlre,  S  Dill.  106;  Bamsdell  v. 
Bdgarton,  8  SCet.  227;  41  Am.  Dec  603; 
Yeomans  v.  Chatterton,  9  Johns.  296; 
6  Am.  Dec.  277 ;  Sharp  v.  Teese,  9  N.  J. 
(L. )  362 ;  17  Am.  Dec.  479 ;  Dexter  v.  Snow, 
12  Cash.  694;  69  Am.  Dec  206;  Solinger 
9.  Earle,  82  N.  Y.  398;  In  re  Olements,  62 
Oonn.  464. 

2  Way  V.  Langley,  16  Ohio  St.  392; 
Lawrence  v.  Clark,  86  K.  Y.  128;  Pinneo 
V.  Higglns,  12  Abb.  Pr.  834;  Carroll  r. 
Shields,  4  E.  D.  Smith,  466. 

8  Howdcn  V,  Uaigh,  11  Ad.  ft  El.  103S, 
3  Perry  &  D.  661. 

4  The  common  law  rale  was  sabse- 
qaently  approved  by  Parliament  In  an 
enactment  known  as  the  statutes  of  13 
and  27  Elizabeth,  whose  provisions  have 
been  substantialy  followed  in  all  of  the 
States.  See  Twyne*s  Case,  8  Coke,  80; 
Oadogan  v.  Eennett,  Oowp.  432 ;  2  Kent's 
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Com.  616;  Whittlesey  v.  McMabon,  10 
Conn.  141 ;  Avery  v.  Street,  6  Watte.  248; 
Hadnalo.  Wilder,  4  McOord,  997;  Doyle 
o.  Sleeper,  1  Dana,  683;  Hamilton  v. 
Rassell,l  Cranch,316;  Meeker 0.  Wilson, 

I  Gall.  419;  Adams  v,  Bronghton,  18  Ala. 
739;  O'Daniel  v.  Crawford,  4  Div.  208; 
Wilt  V.  Franklin,  1  Binn.  614;  Whitmoro 
r.  Woodward,  28  Me.  802. 

•Clark  V.  KiUlan,  108  U.  8.  766; 
Jones  V.  Clifton,  101 U.  8.  225 ;  Davis  r. 
Herrick,  87  Mc  897 ;  Story  v.  Marshall,  24 
Tex.  306;  76  Am.  Dec.  106;  PhUlips  v. 
Meyers,  82  111.  67 ;  25  Am.  Bep.  295 ;  Beach 
V.  White,  Walk.  Oh.  495;  U.  6.  Bk.  r. 
Ennis,  Wright,  606 ;  Spears  v.  Shropshire, 

II  La.  Ann.  659;  66  Am.  Dec.  206;  Fox  v. 
Jones,  1  W.  Va.  206;  91  Am.  Dec  383; 
Beade  v.  Livingston,  8  Johns.  Ch.  481;  8 
Am.  Dec.  620;  Annin  v.  Annin,24  K.  J. 
(Eq.)  184;  Cramer  v.  Beford,  17  N.  J, 
<Eq.)  867;  90  Am.  Dec  694;  Clarke  r. 
McGelhan,  25  N.  J.  (Eq.)  423;  Watson  v. 
Biskamire,  46  Iowa,  231;  Davidson  v. 
Lanier,  61  Ala.  318;  Bowser  v.  Bowser, 
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valid  as  to  subsequent  creditors,  unless  made  with  express 
fraud,  for  in  this  case  the  reason  just  given  is  not  present, 
as  they  hsive  not  contracted  with  him  on  the  credit  of  prop- 
erty which  he  did  not  possess  at  the  time  they  dealt  with 
him.^  And  so  a  husband  has  a  right  to  settle  the  surplus 
of  his  property,  over  and  above  what  he  owes,  for  the  bene- 
fit of  his  wife  and  family.^ 

Such  conveyances  it  must  be  noted  are  to  be  distinguished 
from  other  kinds  of  contracts  void  because  illegal,  in  this 
respect,  viz.,  frauds  upon  creditors  never  affect  the  valid- 
ity of  the  conveyance  as  between  the  parties  to  it,'  for  the 
fraud  on  the  creditors  does  not  enable  the  vendor  to  rescind 
the  sale  and  recover  his  property,^  nor  enable  the  vendee  to 
refuse  to  pay  the  consideration  agreed  upon/ 

§  302.  Contracts  of  Agents  and  Persons  in  Fiduciary 
Belationa. — We  have  seen  that  on  the  principle  that  an 
agent  shall  not  be  allowed  to  put  himself  in  a  position  in 
which  his  interest  and  his  duty  will  conflict,  an  agent  is 
subject  to  a  number  of  disabilities  while  acting  in  that 
capacity,  among  the  most  important  of  which  are  that  he 
shall  not  deal  on  his  own  account  in  the  business  of  the 
agency  ;  shall  not  act  as  agent  for  both  parties ;  shall  not 


82  Pa.  St  67;  Nippes'B  Appeal,  75  Pa.  St 
472;  Oole  v,  Tyler,  65  N.  Y.  78;  Coleman 
V,  Burr,  98  N.  T.  17;  45  Am.  Rep.  100; 
Belford  v.  Crane,  16  N.  J.  (Bq.)  265;  84 
An.  Dec.  155. 

1  Cases  cited  in  last  note. 

s  Gridley  v.  Watson.  53  UL 186;  White 
V.  Bettis,  Helsk.  645;  Vance  v.  Smith,  2 
Heisk.  848;  Brookbank  v.  Kennard,  41 
Ind.  880;  Spring  o.  Hight,  22  Me.  408;  89 
Am.  Dec  587;  Bamett  v.  Goings,  8 
Blackf.  284;  44  Am.  Dec  767;  Sims  v, 
Blckets,  35  iDd.  181;  9  Am.  Rep.  679; 
Jones  V.  Clifton,  101 U.  S.  225. 

»  Plnley  r.  McConneU,  60  Ul.  »0; 
Mackle  r.  Calms,  6  Cow.  547;  15  Am. 
Dec  477;  Scbaman  9.  Peddloord,  50  Md. 
MO;  Lemay  v,  BIbean,  2  Minn.  291 ;  But- 


ler V.  Wendell,  57  Mich.  63;  58  Am.  Rep, 
320 ;  Osborne  v  Adams,  7  Johns.  161. 

4  Osborne  v,  Morse,  7  Johns.  161 ; 
Murphy  v.  Hubert,  16  Fa.  St.  50;  Telford 
v.  Adams,  9  Watts,  429;  Broughton  r. 
Broughton,  4  Rich.  491 ;  Jackson  v.  Gam- 
sey,  16  Johns.  189;  Dnnkwater  v.  Drink- 
water,  4  Mass-  354 ;  Dearman  v.  Radcliffe, 
5  Ala.  192;  Clapp  v.  Tlrrell,  20  Pick.  247 ; 
Garner  v.  Graves,  54  Ind.  188;  Reichart 
V.  Castator,5  Binn.  109;  Beebev.  Saulter, 
87  111.  519;  Stephens  v.  Harrow,  26  Iowa, 
466. 

*  Butler  V.  Moore,  78  Me.  151 ;  Dayey 
V.  Kelley,  66  Wis.  457;  Carpenter  v.  Mc- 
Clure,  39  Vt.  9;  Findlcy  v.  Cooley,  1 
Blackf.  262;  Gary  v.  Jaoobson,  55  Mias. 
204;  Bryant  v.  Mansfield,  22  Mo*  880; 
Dyer  «.  Homer,  22  Pick.  253. 
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take  advantage  of  his  position  to  make  a  private  profit  for 
himself*  and  shall  not  do  any  act  inconsistent  with  the  in* 
terests  of  the  principal.^  Contracts  tending  to  a  breach  of 
these  rales  are  always  voidable  at  the  suit  of  the  principal 
as  a  fraud  upon  his  rights.  The  rule  embraces  all  classes  of 
agents — general  and  special  agents,  attorneys,  auctioneers, 
brokers  and  factors  —  and  extends  to  all  persons  not  strictly 
agents,  but  holding  fiduciary  relations  to  others,  as,  for  in- 
stance, partners,^  guardians,'  executors  and  other  trustees. 
Thus  a  lease  renewed  by  a  partner,  a  trustee,  executor,  or 
other  fiduciary  person  in  his  own  name  and  for  his  own 
benefit,  even  in  the  absence  of  fraud,  and  even  upon  the 
refusal  of  the  lessor  to  grant  a  new  lease  to  tbe  centui  q\fe 
trusty  will  in  equity  be  considered  as  held  in  trust  for  the 
benefit  of  tbe  persons  entitled  to  the  old  lease. ^  Such 
transactions,  like  conveyances  in  fraud  of  creditors,  are 
valid  between  the  parties  but  voidable  at  the  instance  of 
the  persons  whose  rights  they  affect. 

§  303.  Agreements  Between  Creditor  and  Debtor 
Affecting  Sureties.  —  It  is  an  every-day  occurrence  that  A 
in  making  a  contract  with  B  obtains  C  to  guarantee  that  he 
(A)  will  f ullfil  it.  This  is  called  a  contract  of  guaranty  or 
suretyship  and  C  is  described  as  tbe  guarantor  or  surety. 
And  because  it  is  obvious  that  as  all  C  in  such  case  intend- 
ed to  do  was  to  stand  responsible  for  the  performance  of 
the  agreement  by  A  as  it  was  originally  made,  it  is  well 
settled  that  any  contract  or  dealing  by  the  creditor  (B) 
with  the  principal  debtor  (A)  which  amounts  to  a  variation 


1  See  onfe,  f  181. 

s  Lockwood  V.  BeokwiUi,  6  Mich.  198; 
7t  Am.^  Dec  89;  Kllboam  v.  Latta,  6 
llACke7,804;  60  Am.  fiep.  873;  Simons 
«.  Vulcan  Oil  Co..  81  Pa.  St.  202;  100  Am. 
Deo.  688 ;  Andenon  v.  WhlUock,  S  Baah. 
888;  OS  Am.  Dec  489;  Johnson's  Appeal, 
115  Pa.  St.  127; 8  Am.  St.  Rep.  539;  Cros- 
weU  V.  Lehman,  54  Ala.  868 ;  25  Am.  Bep. 
684;  Jones  v.  Dexter,  180  Mass.  880;  39 
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Am.  Rep.  450;  Mitchell  r.  Beed,  61 M.  T. 
12S;  19  Am.  Bep.  252. 

*  Lawson  Rights,  Bern  A  Pr.,  {  879. 

«  Phyfe  V.  Warden,  6  Paige,  288;  28 
Am.  Dec.  430;  Mitchell  9.  Beed,  61  N.  Y. 
123;  19  Am.'Uop.  252;  Kcech  v,  Sandfoxd, 
1  Bq.  Load.  Gas.  46;  Dayon  v.  Fleming,  2 
Johns.  Ch.  282 ;  Anderson  «.  Lemon,  8 
N.  T.  286;  Gmmley  r.  Webb,  44  Mo.  444; 
lOOAm.  I>ec304. 
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from  the  contract  by  which  the  surety  (C)  was  to  be 
bound,  and  which  by  possibility  might  vary  or  enlarge  the 
latter's  liability  without  his  consent,  operates  as  a  discharge 
of  his  liability  as  surety.^  The  surety  has  a  right  to  be 
consulted  in  the  matter  <<  and  if  he  is  not  or  does  not  con- 
sent he  will  be  no  longer  bound,  and  the  court  will  not 
inquire  whether  it  is  or  is  not  to  his  injury/'  '  C  for  ex- 
ample  is  discharged  when  B  releases  or  promises  by  a  valid 
agreement  to  release  A  from  his  obligation,'  or  where  B, 
holding  other  securities  for  the  payment  of  the  debt  or  the 
performance  of  the  agreement,  releases  them.^    So  an  ex* 


1  ACayhew  v.  Boyd,  5  Md.  103;  69  Am. 
Deo.  101;  Smith  v.  Tanno,  1  MoOord, 
i4S;16  Am.  Deo.  ei7;  Bailey  v.  Boyd,  76 
Ind.  126;  New  Plow  Oo.  v.  Waltnsley,  110 
Ind.24i. 

<  Fftine  V.  Jones,  76  N.  Y.  Vi4 ;  Rowan  v. 
Sharp's  Rifle  lian.  Co.,  8S  Conn.  1 ;  Ben- 
singer  V.  Wren,  100  Pa.  St.  600.  Neyer- 
theless  the  surety  is  not  released  by  any 
dealings  between  the  parties  or  not  of 
the  creditor  which  does  not  place  him 
in  a  worse  position  than  he  was  before 
and  which  is  immaterial  to  his  liabUity. 
Drlskell  v.  Mateer.  81  Mo.  826;  80  Am. 
Dec  106 .  As  where  an  extension  of  time 
Is  withont  consideration.  Brlnagar  «• 
Phillips,  1 B.  Hon.  28S;  86  Am.  Dec  576; 
Martin  v.  Pope,  6  Ala.  682;  41  Am.  Dec 
66;  Backer  v.  Robinson,  88  Mo.  164;  90 
Am.  Dec  418;  Brown  v.  Kirk.,90  Mo.  App. 
6M;Byers9.  Harris, 87 Iowa, 684.  Oris 
a  mere  re?ocable  indulgence.  Newell  v. 
Hamer,  4  How.  (Miss.)  684;  86  Am.  Dec 
416 ;  Cates  v.  Theyer,  08  Ind.  166.  Or  the 
creditor  accepts  additional  aecnrlty. 
Brengle  v.  Ba8hey,40  Md.  141;  17  Am. 
Rep.  688;  Burke  v.  Omger,  8  Tex.  66;  68 
Am.  Dec  108.  Or  the  creditor  merely 
forbears  to  sne  the  debtor.  Ashby  v. 
Johnston,  88  Ark.  168;  79  Am.  Dec  108; 
Wasson  «.  Hodshire,  106  Ind.  96;  Banks 
V.  State,  82  Md.  88;  Updike  v.  Lane,  78 
Va.  182;  McKechnie  «.  Ward,  68  N.  T. 
841;  17  Am.  Rep.  281;  Coper.  Smith,  8 
Sezg.  &  R.  110;  11  Am.  Dec  688;  Hant  r. 
Bridgham,  8  Pick.  681;  IS  Am.  Dec  468; 
Sneed  v.  White,  8  J.  J.  Marsh.  626;  20 
Am.  Dec  176;  U.  8.  r.  Simpson,  8  Penr. 


A  W.  487;  24  Am.  Dec.  881 ;  Oom.  Bank  v, 
French,  21  Pick.  486;  82  Am.  Dec  280; 
Oooper  9.  Wilcox, 2 Dev.  A B.  (Bq.)  90;88 
Am.  Dec  696;  Blandford  «.  Barger.  0 
Dana,  22;  88  Am.  Dec  619;  j;ohnsoa  tr. 
Planters  Bank,  4  Smedes  A IL 165 ;  48  Am. 
Dec  480; Carters.  Jones,6Ired.  (Bq.) 
196;  49  Am.  Dec  426;  Bnrke  v.  Ornger, 
8  Tex.  68;  68  Am.  Dec  102;  Mlnier  «. 
Bank,  28  Ala.  762;  68  Am.  Dec  816; 
Wright  V.  YeU,  18  Ark.  608;  68  Am.  Dtc 
887;  Cook  v.  Sonthwlck,  9  Tex.  616;  69 
Am.  Dec  181.  Even  thongh  the  surety 
has  requested  him  to  sac  Smith  «. 
Tnnno,  1  McCord  (}h.  448;  18  Am.  Deo. 
818;  Smith  v.  Freyler,  4  Mont  889;  47 
Am.  Rep.  868;  Ingels  «.  Satllff,  86  Kaa. 
444;Pintard9.DaTis,21N.  J  (L.)632;  47 
Am.  Dec  172;  Caston  v.  Oonlap,  Rich. 
(Bq.)  77;  28  Am.  Dec  194;  Bank  v.  Dixon, 
4  Vt  687;  24  Am.  Dec  640;  Taylor  «. 
Beck,  18  IlL  876;  Inkslor  v.  Bank,  80 
Mich.  148;  Dane  v.  Oordoan,  24  OaL  167; 
86  Am.  Dec  68;  Baker  v.  Marshall,  18 
Vt.  622;  42  Am.  Dec  628;  Boll  v,  Allen,  19 
Oonn.  101 ;  Dillon  «.  Rnssell,  6  Neb.  484. 

s  Baird  f>.  Rice,  1  OalL  18;  1  Am.  Dec 
497;  Tremperv.  Hemphill,  8  Leigh,  888; 
81  Am.  Dec  678;  Bowen  v.  Cobb,  81  Fed. 
Rep.  678.  Unless  B  in  his  agreement, 
expressly  reserres  his  right  against  0» 
Kearsley  «.  Cole,  16  M.  A  W.  186;  Kea- 
worthy  v.  Sawyer,  126  Mass.  28;  Mneller 
9.  Dobscbnets,  89  IlL  176;  Jonea  «.  Sar- 
diett,  61  la.  SM;  Hnbbell  v.  Carpenter,  8 
N.  Y.  171 ;  Morgan  v.  Smith.  70  N.  T.  687. 

*  New  Hamp.  SaT.  Bk.  v,  Oolcord,  tt 
N.  H.  119;  41  Am.  Dec  686;  Blydenborgh 
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teDBion  of  the  time  of  payment  or  performance  is  such  a 
material  alteration  of  the  contract  as  will  discharge  the 
surety  whether  he  is  prejudiced  by  the  extension  or  not.^ 
Andy  in  fine,  if  the  creditor  does  any  act  which  is  inconsist- 
ent with  the  rights  of  the  surety,  or  omits  to  do  any  act 
which  his  duty  to  the  surety  requires  him  to  do,  and  the 
remedy  of  the  surety  himself  against  the  principal  debtor  is 
thereby  impaired,  the  surety  is  discharged.^ 

YHiere  a  surety  guarantees  the  due  performance  of  an 
office,  employment  or  agency,  any  material  alteration  in 
the  duties  stipulated  for,  without  consent  of  the  surety, 
discharges  him  from  liability.'  But  the  undertaking  of  an 
additional  office  or  other  duties,  unless  materially  affecting 
or  altering  the  former,  does  not  affect  the  guaranty,  unless 
the  surety  has  stipulated  against  it. ^ 

Agreements  or  dealings  between  creditor  and  debtor  to 
the  prejudice  of  sureties  of  the  debtor  stand  on  a  slightly 
different  footing  to  those  mentioned  in  the  last'  section,  the 


9.  Binffham,  88  N.  Y.  871 ;  98  Am.  Dee.  49 ; 
Baker  «.  Briggs,  8  Pick.  121 ;  19  Am.  Dec. 
811;  Bank  «.  Mataon,  96  Mo.  248;  78  Am. 
Dee.  906;  Dixon  v.  Ewtng,  8  Ohio.  980;  17 
Am.  Dec  600 ;  Bank  v.  Fordyca,  9  Pa.  St. 
snS;  49  Am.  Deo.  661 ;  Springer  v.  Tooth- 
aker,  48  Me.  881 ;  69  Am.  Dee.  66 ;  Bobeaon 
9.  Roberta,  SO  lad.  165;  88  Am.  Dec.  808; 
Sample  v.  Cochran,  84  Ind.  89t ;  Nelaon 
9.  Minoh,  28  Minn.  814;  Gordon  v.  Moore» 
44  Ark.  849;  61  Am.  Btfp.  606;  Lichten- 
thaler  v.  Thompson,  18  8.  ft  B.  167;  15 
Am.  Dec.  681. 

1  Brown  v.  Wright.  7  T.  B.  Mon.  886; 
18  Am.  Dec  190;  Grafton  Bank  v.  Wood- 
ward, 6  N.  H.  99; 90  Am.  Dec.  666;  Bank 
V.  Dixon,  4  Vt  687;  84  Am.  Dec  640; 
Byerett  v.  U.  S.,'6  Port.  166;  30  Am.  Dec 
686;  Bangs  v.  Strong,?  HIU,  250; 48  Am. 
Dec  64 ;  King  v.  State  Bank,  9  Ark.  186 ; 
47  Am.  Dec  789;  Lime  Bock  Bank  v. 
Mallett.  84  Me.  647;  56  Am.  Dec  678; 
Dickerson  v.  Ripley  Co.,  6  Ind.  128;  68 
Am.  Dec  873;  Place  9.  McIIrain,  88  N.  Y. 
96;  97  Am.  Dec  777;  Back  v.  Zimmer- 
man, 106  Ind.  405;  WlUUms  r.  Scott,  88 
ind.  406;  Glenn  9.  Morgan,  28  W.  Va. 
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467 ;  Obemdoff  v.  Union  Bank,  81  Md.  186 ; 
1  Am.  Rep.  81 ;  Butler  9.  Hamilton,  2 
Dessan,  996;  9  Am.  Dec  699;  Post  r. 
Losey,  111  Ind.  75;  60  Am.  Rep.  677; 
Kennebec  Bk.  v.  Tackerman,  6  Me.  130; 
17  Am.  Dec  909. 

s  Insurance  Oo.  9.  Scott,  81  Ky.  540; 
Railroad  Co.  v.  Oow,  60  Ga:  685;  Gradle 
9.  Hoffman^  106  IlL  147;  Glow  9.  Duty 
Coal  Oo.,  98  Pa.  St.  483;  White  9.  Life 
Assn.  of  America,  68  Ala.  419;  Walsh  v. 
Colquitt,  64  Ga.  740w 

8  Mamford  9.  R.  R.  Co.,  9  Lea,  898;  81 
Am.  Rep.  6l(^;  Mannf.  Nat.  Bank  9. 
Dickerson,  41  N.  J.  (L.)  448;  98  Am.  Rep. 
287;  Home  Sa?.  Bank  9.  Traabe,75  Mo. 
199;  49  Am.  Rep.  402;  City  of  Lafayette 
9.  James,  93  Ind.  240;  47  Am.  Rep.  140; 
Mayor  9.  KeUy,  98  K.  Y.  467 ;  60  Am.  R^. 
699;  Singer  Mfg.  Oo.  9.  Hibbs,  91  Mo. 
App.574;  Victor  Sewing  Machine  Co.  9. 
Langham,  9  Biss.  188;  Roberts  9.  Dono- 
van, 70  Gal.  108;  Whelen  9.  Boyd,  114  Pa. 
St.  898;  Ryan  9.  Morton.  66  Tex.  958. 

*  Rollstone  Bk.  9.  Carleton,  186 : 
226;  Lane*s  Appeal,  119  Pa.  St  407. 
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improper  transaction  being  valid  in  itself  but  avoiding  the 
oontract  of  suretyship. 

§  304.  Frauds  upon  Marital  Bights.  —  Secret  and 
voluntary  conveyances  of  her  property  made  by  a  woman 
engaged  to  marry  may  be  set  aside  on  the  husband's  sub- 
sequent application^  as  a  fraud  upon  his  marital  rights,^ 
except  where  her  object  was  to  reasonably  provide  for  her 
children  by  a  former  marriage.^  But  if  the  husband  knew 
of  the  conveyance  before  he  married  her  and  chose  never- 
theless to  do  so,  he  has  no  remedy.^  For  the  same  reason 
the  secret  conveyance  just  before  marriage  of  the  husband's 
property  would  be  a  fraud  on  the  wife,*  to  the  extent  at 
least  of  her  dower  in  the  real  property  conveyed/ 

§  305.  Contracts  Inflaenciiig  Corporate  Action.  —  Con- 
tracts which  have  for  their  object  an  improper  influence  over 
corporate  action  are  a  fraud  either  on  the  stockholders  of 
the  company  which  are  entitled  to  have  the  free  unbiased 
services  of  its  officers  working  in  the  best  interest  of  the 
company,  or,  in  the  case  of  a  public  or  quasi-public 
corporation,  on  the  public  also.  Therefore  all  contracts 
with  corporations  by  which  its  directors  or  agents  are  to  re- 
ceive any  secret  and  private  advantage  are  illegal  and  void.* 

V 

1  2  Kent's  Com.  174,  12  ed. ;  Spencer  211 ;  KeUy  v,  MoGnith,  70  AU.  76;  46  Am 

V.  Spencer,  8  Jones  (Eq.)>  404;  Tacker  v.  Bep.  76.    But  see  Hamilton  v.  Smith,  67 

Andrews,  13  Me.  124;  Williams  v.  OaxU,  Iowa,  16;  42  Am.  Bep.  89. 
0  N.  J.  (Eq.)  548;  Freeman  v.  Hartman,  ^  Petty  v.  Petty,  4  B.  Men.  215;  89  Am. 

46111. 67;  92  Am.  Dec  193;  Baker  v.  Jor-  Deo.  601;  Smith  v.  Smith,  6  N.  J.  (Eq.) 

dan,  78  N.  0.  146;  Hall  v.  Garmichael,8  616;  Smith  v.  Smith.  12  Oal.  217;  73  Am. 

Baxt.  211;  86  Am.  Bep.  696;  Manes  v.  Deo.  683;  Tate  v.  Tate,  1  Dev.  A  B.  (Eq.) 

Dorant,  8  BIch.  (Eq.)  404;  46  Am.  Dec  22;  Littleton  v,  Littleton,  1  Dev.  ft  B.  827 ; 

66b  Pomeroy  v.  Pomeroy,  64  How.  Pr.  228; 

8  Bamsay  V.Joyce, IMcMnll 236; But-  Dearmond  v.   Dearmond,  10  Ind.   191; 

ler  V.  Bntler,  21  Kas.  621.  Cranson  v*  Cranson,  4  Mich.  230;  66  Am . 

S  Cheshire  v.  Payne,  16  B.  Mon.  618;*  Dec  684;  Brown  v.  Bronson,  36  Mich. 

Terry  V.  Hopkins,  1  Hill,  Oh.  1 ;  1  Story's  415;  Yonngs  v.   Carter,   10  Hnn,  194; 

(Eq.)  Jar.  Sec  403 ;  Cole  v.  O'Neill,  8  Md.  Chandler  v,  Holllngsworth,  8  Del.  Ch.  99. 
Ch.  174;  O'Neill  v.  Cole,  4  Md.  107;  *  Paciilo  B.  Co.  9.  8eely.45  Mo.  212; 

Fletcher  v,  Ashley,  6  Gratt.  882;  Charles  Fuller  v.  Dame,  18  Pick.  472;  Bestor  v. 

9.  Charles,  8  Qratt.  486;  66  Am.  Dec.  165.  Wathen,  60  111.  138;  Under  v.  Carpenter, 

4  Schooler  on  Husband  ft  Wile,  357;  62  111.  800;  Thomes  v.  R.  R.  Co.,  1  Mc- 

Ibayer  v.  Thayer,  U  Vt  107 ;  88  Am.  Dec.  Cray,  803 ;  Bill  v.  West  Union  TeL  Co.,  16 
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And  as  it  tends  to  fraud  for  the  officers  of  a  corporation  to 
speculate  in  claims  against  it,  a  contract  bj  such  officers 
for  the  purchase  of  a  claim  against  it  is  unenforceable;^ 
so  is  an  agreement  with  the  president  of  a  bank  to  buy 
shares  on  condition  that  the  purchaser  is  made  cashier ;'  so 
is  a  promise  of  a  trustee  of  a  corporation  to  resign  for  a 
pecuniary  consideration.'  An  agreement  to  donate  prop- 
erty or  subscribe  money  to  a  railroad  company  on  condition 
that  its  depot  shall  be  located  at  a  particular  place  seems 
to  be  valid,  where  it  does  not  restrict  the  company  from 
locating  a  depot  elsewhere  or  from  rendering  such  other 
accommodation  as  the  public  convenience  may  require.^ 
Where  the  agreement  has  this  element,  however,  it  is  clearly 
illegal,  as  for  instance  an  agreement  in  consideration  of  a 
grant  of  a  right  of  way  that  the  railroad  would  erect  and 
maintain  its  depot  on  the  grantor's  land  and  not  build  any 
other  within  a  certain  distance  of  it;^  or  that  the  railroad 
would  maintain  its  principal  place  of  business  at  a  certain 
place  ^*  and  not  build  a  side  track  to  its  main  line  in  the 
townof  E."« 

§  306.  Sales    at    Auction  —  Agreements    to   I>efraad 
Bidders.  —  To  raise  the  price  of  an  article  put  upM  public 


Fed.  Bep.  14;  Bennett  «.  St.  Louis  Car 
Oo.,  19  Mo.  App.  849. 

1  McDonald  v.  Hoaghton,  70  N.  O.  888. 

s  Noel  V.  Drake,  28  Kan.989;Gaemsey 
V.  Cook,  190  Mass.  601. 

8  Forbes  v.  McDonald,  84  OaL  96. 

*  LoalsviUe,  etc,  B.  Oo.  v,  Sumner, 
106  Ind.  65;  St  Joseph  A  Denver  City, 
etc,  B.  B.  Co.  V.  Byan,  11  Kan.  602; 
International  B.  B.  Co.  r.  Dawson,  6S 
Tex.  260 ;  Taylor  v.  Oeder  Bapids  B.  B. 
Co.,  86 Iowa, 371 ;  Texas,  etc.,  B.  B.  Oo.  v. 
Bobards,  60  Tex.  649;  Swartout  v,  Mich- 
igan Air  Line  B.  B.  24  Mich.  889;  Harris 
V,  Boberts,  IS  Neb.  631;  Willamsoo  v. 
Chicago,  etc,  B.  Co.,  68  la.  126 ;  First  Nat. 
Bk.  V.  Hendrie,  49  la.  402 ;  Oamberland, 
etc,  B.  Co.  V,  Babb,  9  Watts.  468;  Mc- 
Olnre  v.  Mo.,  etc.  Gulf  B.  Co.,  9  Kan.  878; 
Ballroad  Co.  r.  Balaton,  41  Ohio  St.  678; 
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Fuller  V.  Dame,  18  Pick.  478.  There  are 
decisions,  however,  holding  that  sub- 
scriptions to  railroad  companies  con- 
ditioned on  their  locating  a  depot  at  a 
given  point  are  Invalid.  Holladay  v. 
Patterson,  6  Oregon,  182;  Paclilc  B.  B. 
Co.  9.  Seoly,  46  Mo.  212;  Marsh  v.  Fair- 
bury,  64  III.  414.  A  contract  to  pay 
money  In  consideration  that  the  com- 
pany wiU  build  its  road  to  a  certain 
point  is  valid.  First  Nat.  Bank  v.  Hen- 
drie, 49  Iowa,  402;  81  Am.  Bep.  168. 

•  St.  Jo,  etc,  B.  B.  Oo.  v.  Byan,  11  Kan. 
608 ;  16  Am.  Bep.  867 ;  Marsh  v.  B.  B.  Co., 
64  IlL  414;  16  Am.  Bep.  664;  SL  Louis, 
etc,  B.  B.  Oo.  V.  Mathers,  71  IlL  692;  28 
Am.  Bep.  182;  Williamson  v.  B.B.00b, 
68  Iowa,  126;  86  Am.  Bep.  206. 

•  Pueblo,  etc,  B.  B.  Oo.  v.  Taylor,  6 
Col.  1 ;  46  Am.  Bep.  613. 
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§    307 


auction  by  fictitious  bids  is  a  fraud  on  the  buyer  for  which 
the  sale  will  be  set  aside  on  his  application,^  although  it  is 
not  illegal  to  place  a  limit  on  the  price  below  which  the 
property  must  not  be  sold,  and  to  withdraw  it  if  it  does  not 
reach  that  figure,^  nor  to  employ  a  person  to  make  fictitious 
bids  for  the  sole  purpose  of  preventing  a  sacrifice  of  the 
property  offered  for  sale.'  Agreements,  therefore,  made 
between  the  auctioneer  or  the  owner  of  the  property  and 
a  third  party  by  which  he  is  to  act  as  a  '*  puffer,*'  are 
illegal  and  cannot  be  enforced  on  either  side:  the  puffer 
could  not  recover  the  compensation  promised  for  his  serv- 
ices, and  the  purchaser  on  discovering  the  fraud  may  return 
the  property  or  refuse  to  be  bound  by  his  bid.^  Nor  could 
the  owner  of  the  property  recover  it  from  the  purchaser 
as  being  obtained  on  an  illusory  bid.*^ 

§  307.  Sales  at  Auotion — ^Agreements  to  Defraud  Own- 
er.—  Combinations  and  agreements  between  parties  with 
a  view  of  preventing  fair  competition  at  an  auction  sale  are 
illegal  and  void  as  a  fraud  on  the  owner  of  the  property,* 


1  Veasle  v.  WlUiams,  8  How.  135; 
Wheeler  v.  Collier,  1  Wood  ft  M.  185; 
MoBorief  r.  Goldsboroogh,  4  Har.  A 
McH.  S8S;  1  Am.  Deo.  407;  Troaghton  v. 
Johnston,  2  Hayw.  888;  2  Am.  Dec.  686; 
Steele  v.  Ellmaker»  11 8ei|r.  A  R.  86 ;  Trust 

V  Delsplalne,  3  B.  D.  Smith,  219;  Fisher 

V  Hersey,  17  Han,  370;  Towlev.  Leavltt, 

23  N.  H.  380;  56  Am.  Deo.  196;  Baham  v. 
Bach,  18  La.  287 ;  83  Am.  Dec  661 ;  Hlnde 
V.  Pendleton,  Wythe,  144;  Morehead  v. 
Hant,  1  Dot.  (Eq.)  65 ;  Smith  v.  Greenlee, 
2  Dew,  126;  18  Am.  Dec  561;  Donaldson 
V,  McBoy,  1  Browne,  846;  Bank  of 
Metropolis  v.  8praffoe,20  N.  J.  (Eq.)  160; 
Pennock's  Appeal,  14  Pa.  St.  446;  53  Am. 
Dec  561;  Bailey  v,  Morgan*  Bosh.  352; 
Whitaker  «.  Bond,  63  N.  O.  290;  Staines 
V.  Shore,  16  Pa.  St.  200;  56  Am.  Dec  498; 
Onrtis  V.  Asplnwall,  114  Mass.  187;  19 
Am.  Bep.  888;  Peck  v.  List,  23  W.  Va. 
338;  48  Am.  Bep.  398;  McDonnell  v.  Sims, 
6  Ired.  (Eq.)  878;  Reynolds  v.  Dechanms, 

24  Tex.  174;  76  Am.  Dec  101;  Woods  v. 


Hall,  1  Dot.  (Eq.)  411 ;  Martin  v.  Banlett, 
6  Bloh.  541;  Davis  v.  Petway,  8  Head. 
667;  75  Am.  Dec  789;  Miller  v,  Baynard, 

2  Hoast.  650;  83  Am.  Dec  168. 

s  Towle  V.  Leavltt,  23  N.  H.  880;  66 
Am.  Dec  195;  Wolfe  r.  Lyster,  1  HaU* 
146;  Hazol  v.  Dnnham,  1  Hall,  665;  Will- 
iams V.  Poor,  3  0ranch,0.  C.221;  Steele 
V.  EUmaker,  11  Serg.  A  R.  86. 

*  Wolfe  V.  Lyster,  1  Hall,  146;  Jenkins 
V,  Hogg,  2  Tread.  Oonst.  881 ;  Reynolds  v. 
Dechanms,  24  Tex.  174;  76  Am.  Dec  101; 
Steele  v.  Ellmaker,  11  Serg.  A  B.  86; 
Miller  v.  Campbell,  8  A.  K.  Marsh,  526; 
Lee  V.  Lee,  19  >uo.  480;  Dayis  r.  Petway, 

3  Head.  667;  76  Am.  Dec  789;  Miller  «. 
Baynard,  2  Honst  559;  88  Am.  Dec  168. 

*  StaiDos  V,  Shore,  16  Pa.  St.  800;  66 
Am.  Dec  498;  McDowell  r.  81mms,Biisb. 
Eq.  180;  57  Am.  Dec  595. 

<  Troaghton  v,  Johnston,  2  Hayw. 
838;  2  Am.  Dec  626. 

•  Dadley  v,  Odom,  5  8. 0. 181 ;  28  Am. 
Rep.  6;  Doolin  v.  Ward,  6  Johns.  194; 
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though  if  the  intention  of  the  parties  be  simply  to  obtain 
small  quantities  of  the  property  which  they  desire,  the  lots 
offered  being  larger  than  any  one  of  them  alone  is  able  or 
desires  to  purchase,  the  rule  is  different.^  In  Phippen  v* 
Stickney^^  the  court  say :  <<  An  agreement  between  A  and 
B  that  A  will  permit  B  to  become  the  purchaser  of  certain 
property  about  to  be  offered  at  sale  at  public  auction  and 
that  A  shall  participate  with  B  in  the  benefits  of  the  pur- 
chase, will  or  will  not  be  fraudulent  as  the  circumstances 
of  the  case  show  innocence  of  intention  or  a  fraudulent 
purpose  in  making  such  agreement.  Where  such  ar- 
rangement is  made  for  the  purpose  and  with  the  view  of 
preventing  fair  competition  and  by  reason  of  want  of  bid- 
ders to  depress  the  price  of  the  article  offered  for  sale 
below  the  fair  market  value,  it  will  be  illegal  and  may 
be  avoided  as  between  the  parties  as  a  fraud  upon  the 
rights  of  the  vendor.  But  on  the  other  hand  if  the 
arrangement  is  entered  into  for  no  such  fraudulent  purpose 
but  for  the  mutual  convenience  of  the  parties,  as  with  the 
view  of  enabling  them  to  become  purchasers,  each  being 
desirous  of  purchasing  a  part  of  the  property  offered  for 
sale  and  not  an  entire  lot  and  induced  by  any  other  reason* 
able  and  honest  purpose,  such  agreement  will  be  valid  and 
binding.''  And  an  association  formed  for  the  purpose  of 
bidding  at  an  auction  sale  is  lawful,  and  may  become  the 


Wilber  v,  Howe,  8  Johns.  444 ;  Wooton 
V.  Hlnkle,  SO  Mo.  290;  Hook  v.  Tamer; 
92  Mo.  88S;  Bay  v.  Mackln,  100  III.  246; 
Hanterv.  Pfeiffer,  106  Ind.  197;  Atcheson 
V.  Mallon,  48  N.  T.  147;  Gibbs  v.  Smith, 
115  Mass.  092 ;  Loyd  v.  Malone,  28  III.,  43 ; 
74  Am.  Dec.  179;  Hawley  v.  Cramer,  4 
Cow.  718;  Martin  v.  Ranlett,  6  Rich.  541; 
57  Am.  Deo.  770;  Jones  v.  Caswell,  8 
Johns.  Cas.  29;  2  Am:  Dec.  883;  Thomp- 
son 9,  DaTies,  18  Johns.  112;  Brisbane  v. 
Adams,  3  N.  T.  180;  Towle  v.  Leavitt,  28 
N.  H.  86(^;  65  Am.  Dec.  195;  Gardiner  t;. 
Morse,  26  Me.  140;  Tronp  v.  Sherwood,  4 
Johns.  Oh.  228;  Gnllck  o.  Ward,  10  N.  J. 
<L.)  87 ;  81  Am.  Dec  889 ;  Slinglaff  v,  Eokle, 
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24 Pa.  St  473;  Dick  v.  Lindsay,)  Grant 
Cas.  431;  Hook  t^.  Tamer,  22  Miss.  883; 
Goode  V.  Hawkins,  2  Dev.  £q.  883 ;  Dudley 
V.  Little,  2  Ohio,  504;  16  Am.  Dec  576; 
Hamilton  r.  Hamilton,  2  Bich.  £q.  865; 
46  Am.  Dec  58;  Piatt  v.  Olirer,  1  Mo- 
Lean,  295. 

1  Marl6  9,  Garrison,  88  N.  T.  14; 
Wicker  V.  Hoppoch,  6  Wall.  94;  Garrett 
9.  Moss,  20  111.  549;  Smith  v.  Greenlee,  2 
Dey.  128;  18  Am.  Dec  664;  Switaser  v. 
Skies,  8  111.  529;  44  Am.  Dec  723;  Small 
r.  Jones,  1  Watts  ft  S.  129;  Jenkins  v. 
Frlnk,  80  Oal.  586;  89  Am.  Dec  184; 
National  Bk.  v,  Spragae,  20  N.  J.  Eq.  169. 

s  8  Mete.  888. 
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pDrchaser,  unless  formed  for  the  purpose   of  preventing 
competition.^ 

(c)   Contracts  Against  Public  Policy. 

§308.  Introductory.  —  Public  policy  is  a  phrase  of 
frequent  occurrence  in  the  law  reports  and  yet  not  capable 
of  any  very  exact  definition.  It  would  be  difficult  to  find 
its  earliest  application;  most  likely  agreements  which 
tended  to  promote  litigation  or  to  restrain  trade  ^  or  mar- 
riage were  the  first  to  elicit  the  principle  that  the  courts 
would  look  to  the  interests  of  the  public  in  giving  efficacy 
to  contracts.^  Wagers,  while  they  continued  to  be  legal, 
were  a  frequent  provocative  of  judicial  ingenuity  on  this 
point,  and  it  is  said  by  a  recent  authority  ^  that  the  doc- 
trine of  public  policy  originated  in  the  endeavor  to  elude 
their  binding  force.  Whatever  may  have  been  the  origin 
of  the  doctrine,  it  has  been  applied  very  frequently,  and 
not  always  with  the  happiest  results,  during  more  than  a 
century.  Modern  decisions,  however,  while  maintaining 
the  duty  of  the  courts  to  consider  the  public  advantage, 
have  tended  to  limit  the  sphere  within  which  this  duty  has 
been  exercised,  and  the  modern  view  of  the  subject  is  well 
expressed  by  Jessel,  M.  R.,  in  Printing  Company  v. 
Sampson J^  where  he  says:  <<  It  must  not  be  forgotten  that 
you  are  not  to  extend  arbitrarily  those  rules  which  say  that 
a  given  contract  is  void  as  being  against  public  policy,  be- 
cause if  there  is  one  thing  which  more  than  another  public 
policy  requires  it  is  that  men  of  full  age  and  competent 
undesstanding  shall  have  the  utmost  liberty  of  contracting 
and  that  their  contracts  when  entered  into  freely  and  volun- 
tarily shall  be  held  sacred  and  shall  be  enforced  by  courts 
of  justice.  Therefore  you  have  this  paramount  public  policy 

1  Smith  V.  Greenlee,  2  Dev.  126;  18  *  Anson  Gontr.  188. 

Am.  Dea  664 ;  Kearney  «.   Taylor,  15  *  Pollock  on  Oontr.  i72 ;  Anson  1b  of  a 

How.  494.  contrary  opinion.    Anson  Contr.»  18S. 

S  See  poti,  $  824.  »  19  £q.  462. 
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to  consider  that  you  are  not  lightly  to  interfere  with  the 
freedom  of  contract."  Nevertheless  it  is  well  settled  that 
there  are  certain  kinds  of  contracts  which  are  illegal,  not 
because  they  are  in  breach  of  statutes  or  of  express  rules  of 
law  but  because  they  infringe  certain  tendencies  or  princi- 
ples of  the  law,  and  such  agreements  are  spoken  of  as  being 
against  the  policy  of  the  law  or  public  policy.^ 

A  contract  is  not  void  as  against  public  policy,  unless  it 
is  injurious  to  the  interests  of  the  public,  or  contravenes 
some  established  interest  of  society.^  But  where  a  con- 
tract belongs  to  that  class,  it  will  be  declared  void,  although, 
in  that  particular  instance,  no  injury  to  the  public  may 
have  resulted.^  What  constitutes  public  policy,  and  what 
contravenes  it,  is  a  question  of  law  for  the  court,  and  not 
one  of  fact  for  the  jury.* 

Agreements  of  this  character  may  be  classified  under 
seven  heads,  viz. : 

I.  Agreements  which  tend  to  injpre  the  public  service. 
Seeposty  §§  309-314. 

n.  Agreements  which  tend  to  obstruct  the  course  of 
public  justice.     See  post^  §§  315-316. 

III.  Agreements  which  tend  to  encourage  litigation. 
See  post,  §§  317-318. 


1  Jerome  V.  Bigelow,06nL  462;GUlett 
V.  Logan  County,  67  111.  267 ;  Paton  v.  Stew- 
art, IS  111.  481 ;  Craft  9.  McGononghy,  79 
UL  846;  Spalding  v.  Preston,  SI  Vt.  9;  60 
Am.  Dec.  68;  Ohio,  etc.,  Ins.  Co.  v.  Mer- 
chants', etc. » Ins.  Co.,  11  Humph.  1;  68 
Am.  Dec  742 ;  Blasdel  v.  Fowle,  120  Mass. 
447 ;  21  Am.  Rep.  638 ;  Scudder  v.  Andrews, 
2  McLean,  464;  Milne  v.  Huber,  8  Mc- 
Lean, 212 ;  Wooten  v.  Miller,  15  Miss. 380; 
Adams  V.  Bowan,  16  Miss.  624;  Davis  v. 
Holbrook,  1  La.  Ann.  178;  Leavitt  v. 
Palmer,  8  N.  T.  19;  51  Am.  Dec.  833 ;  City 
Bank  v,  Perkins,  29  N.  T.  654;  86  Am. 
Dec  332 ;  Schmidt  v.  Barker,  17  La.  Ann. 
961 ;  87  Am.  Dec  527 ;  Bowman  r.  Goncgal, 
19  La.  Ann.  328;  92  Am.  Dec.  637;  Norton 

326 


V.  Dawson,  19  La.  Ann.  464;  92  Am.  Dec 
648;I]olcombo.  Weaver,  186  Mass.  266; 
Gampston  v.  Lambert,  18  Ohio,  81;  61 
Am.  Dec  442;  Pickett  r.  School  Dist,  25 
Wis.  661;  8  Am.  Rep.  105;  Bledsoe  v. 
Jackson,  4  Sneed,  429;  Mercier  v. 
Mercier,  60  6a.  646;  15  Am.  Rep.  694; 
Hamilton  r.  Hamilton,  89  III.  349;  Ray  r. 
Mackin,  100  111.  246;  Chicago,  etc  ,Co.  v. 
Gas  Light  Co.,  121  111.  680;  Oothran  v. 
EUis,  125  III.  496. 

2  Peterson  «.  Christensen,  20  Minn. 
377. 

9  Fireman's  Oh.  Assn.  v,  Berghaus, 
13  La.  Ann.  209. 

«  Smith  V.  Dn  Boise,  78  Ga.  418;  6  Am. 
St.  Rep.  260. 


CH.   VII.]      THE  LEGALITY   OP  THE  AOBEEMENT. 


§  309 


IV.  AgreemeDts  contrary  to  good  morals.  See  post^ 
$319. 

y.  Agreements  which  affect  the  freedoo)  or  secarity  of 
marriage.     See  post,  §§  320-323. 

YI.  Agreements  which  restrain  the  freedom  of  trade. 
See  post,  §§  324-331. 

VU.  Agreements  which  affect  the  security  of  property 
and  life  or  one's  duty  towards  others.  See  post j  §§  332- 
336. 

§  309.  Agreements  to  Inflaence  Ijegislatiye  Action.  — 

What  are  called  **  lobbying  contracts,  "  t.  e.j  agreements  to 
render  services  in  securing  legislative  action  through  per- 
sonal influence  with  the  legislators,  and  through  other  cor-- 
rupt  and  objectionable  means,  are  illegal  and  void ;  ^  as  for 
example,  a  contract  for  general  services  in  procuring  legis- 
lation ;  '^  or  an  agreement  to  prevent  legislative  investiga- 
tion into  the  affairs  of  a  railroad  company  ;^  or  an  agreement 
to  grant  certain  privileges  in  consideration  of  the  withdrawal 
of  opposition  to  the  passage  of  an  act  through  the  legisla- 
ture ^  or  an  agreement  to  pay  a  delegate  in  Congress  for 
services  rendered  by  him  in  securing  the  payment  of  a  claim 
required  to  be  authorized  by  Congress.^  In  Mills  v.  Mills^ 
it  was  held  that  a  contract  is  void  as  against  public  policy, 
and  will  not  be  enforced,  where  the  consideration  is  that 
one  of  the  parties  thereto  would  give  *  *  all  the  aid  in  his 


1  MBnhall  v.  R.  R.  O.,  16  How.  814; 
Trist  9.  Child.  81  Wall.  441;  Mills  v. 
Mills,  40  N.  Y.  673;  Frost  v.  Belmont,  6 
Allen,  162;  Howell  v.  Fonntain,  8  Ga. 
116;  46  Am.  Deo.  415;  Marsh  v,  RasseU,  2 
Lans.  840;  Coppell  r.  Hall,  7  Wall.  642; 
Pratt  V.  Foot,  6  Conn.  832;  McGaire  v. 
Smock,  48  Ind.  1;  18  Am.  Rep.  8S8;  Back 
V.  Bank,  87  Mich.  896;  15  Am.  Rep.  189; 
NIoholB  9,  Madgett,  88  Vt.  646;  Elkhart 
Oo.  Lodge  9.  Orary,  98  Ind.  888;  49  Am. 
Rap.  746;  Oscanyar  v.  Arms  Co.,  106  U.  S. 
84. 

t  Weed  9.  Black,  2  McAr.  888;  29  Am. 


Rep.  618;  Trlst  tf.  OhUd,  81  Wall.  441! 
OUpplnger  v,  Hephaagh,  5  Watts  ft  S. 
816 ;  4u  Am.  Dec  619;  Frost  v.  Belmont,  6 
Allen,  lU;  611  v.  WUllams,  18  La.  Ann. 
819;  68  Am.  Dec.  767;  Powers  v.  Skinner, 
84  Vt  874 ;  80  Am.  Dec 677 ;  Bryan  v.  Rey- 
nolds, 6  Wis.  800 ;  68  Am.  Dec  65 ;  Ooqail- 
lard  r.  Bearss,  81  Ind.  479 ;  88  Am.  Dec  868. 

8  Usher  v,  MoBratney,  8  Dill,  886. 

4  Pingry  «.  Washburn,  1  Aiken.  864; 
15  Am.  Dec  675. 

A  Weed  V.  Black,  8  McAr.  868;  29  Am. 
Rep.  618. 

•  40  N.  T.  548;  100  Am.  Dec  5S6. 

327 


§  310      THE  LEGALITY  OF  THE  AGREEMENT.    [PABT  I. 

power,  spend  such  reasonable  time  as  may  be  necessary, 
and  generally  use  his  utmost  influence  and  exertions  to 
procure  the  passage  into  a  law''  of  a  bUI  introduced  into 
the  legislature. 

§  310.  A^eements  to  Influence  AdmlnistratiTe  and 
fixecutive  Action.  —  So  agreements  are  void  whose  objects 
or  the  services  to  be  rendered  under  which,  are  to  procure 
from  any  department  of  the  government,  national,  State  or 
municipal,^  contracts  in  another's  favor,  or  any  kind  of  official 
action ; '  as  for  example  an  agreement  to  endeavor  to  ob- 
tain from  a  cabinet  officer  a  valuable  contract  for  supplying 
arms  to  the  government,^  or  an  agreement  to  use  one's 
influence  with  a  municipal  council  to  procure  a  lease  ;^ 
or  an  agreement  not  to  compete  with  a  person  in  mak- 
ing  bids  for  the  carrying  of  the  mail  or  other  govern- 
ment contract  or  to  share  in  the  result,  *  or  an  agreement 
to  secure  the  removal  or  location  of  a  public  building;^ 
or  an  agreement  guaranteeing  to  pay  a  sum  of  money  to 
certain  persons  provided  they  will  petition  the  common 
council  of  a  city  for  street  improvements ;  ^  or  a  promise  to 
pay  a  sum  of  money  to  a  mail  contractor  if  he  will  repu- 
diate his  contract  for  carrying  the  mail  ^  or  a  promise  to  a 
collector  of  taxes  in  consideration  that  he  will  forbear  to 
collect  the  taxes  in  the  manner  required  by  law,  ^  or  a  con- 


1  Oscanyar  v.  Arma  Co.,  106  U.  S. 
961. 

s  Oook  V.  Shipman,  U  Dl.  614;  61  Dl. 
816;  Megalre  r.  Corwine,  101  U.  8.  106; 
Devlin  V,  Brady,  86  N.  Y.  631;  Elkhart 
Co.  V,  Oralg,  98  Ind.  288 ;  Oaton  v.  Stewart. 
76  N.  C.  857;  Spence  v.  Harvey,  22  OaL 
886;  83  Am.  Dec  69. 

8  Providence  Tool  Co.  r.  Norris,  2 
Wall.  46. 

*  Wall  V.  Oharllck,  8  N.  T.  Leg.  Obs 
230;  Pease  v.  Walsh,  49  How.  Pr.  269. 

B  Hannah  v.  Fife,  27  Mich.  172;  Galick 
r.  Ward,  9  N.  J.  (L.)  87;  18  Am.  Dec.  889; 
King  V.  Winants,  71  N.  0.  469 ;  17  Am. 
Rep.  11 ;  Swan  V.  Chorpenlng,  20  Gal.  182; 
Atcheeon  v.  Mallon,  43  N.  T.  147 ;  3  Am. 

328 


Bep.  678;  Glbbs  v.  Smith,  116  Mass.  602; 
Marsh  v.  Bnssell,  66  N.  T.  288. 

*  County  Commer8.v.  Jones,!  nL2S7; 
Fllson  V.  Himes,  6  Pa.  8t.  462;  47  Am. 
Dec  422;  Spencer  v.  Harvey,  92  Cat. 
836;  88  Am.  Dec  69.  In  Kansas  a  oon- 
tract  by  which  certain  persons  agreed  to 
pay  rent  for  a  bailding  in  which  a  post- 
office  was  located,  for  the  parpoee  of 
keeping  the  office  In  that  particular 
locality  for  their  convenience  was  held 
against  public  policy.  Woodman  v.  la- 
nes, 27  Pac  Rep.  126. 

7  McGuire  v.  Smock,  42  Ind.  1 ;  18 
Bep.  883. 

«  Weld  V.  Lancaster,  66  Me.  468. 

•  Packard  v.  Tlsdale,  60  Me.  876. 
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tract  to  procure  a  return  of  duties  by  an  officer  in  the 
custom-house  for  a  share  of  the  amount  returned ;  ^  or  a 
contract  to  endeavor  to  procure  for  a  compensation  a  par- 
don from'  the  governor  for  a  convict;  '  or  a  note  given  to 
procure  a  party  to  sign  a  petition  for  executive  clemency.' 

§  311.  Appointment  of  Pablio  Officers. —  Agreements 
which  have  for  their  object  the  purchase  or  sale  of  a  public 
office  are  illegal,  for  the  public  has  a  right  to  some  better 
test  of  the  capacity  of  its  servants  than  the  fact  that  they 
possess  the  means  of  purchasing  their  offices.^  So  all 
agreements  are  void  whose  object  is  to  influence  the  election 
or  appointment  of  a  person  to  a  public  office;^a8  an  agree- 
ment to  influence  the  governor  of  a  State  to  appoint  a  cer- 
tain person  to  a  public  office,*  or  a  contract  whereby,  in 
consideration  of  A's  procuring  B's  appointment  as  special 
counsel  in  certain  causes  against  the  United  States,  and 
aiding  him  in  managing  the  defense  of  them,  B  agrees  that 
he  will  pay  A  one-half  of  the  fee  which  he  may  receive 
from  the  government.^ 

§  312.  Agreements  Influencing  Elections. —  If  there 
are  any  contracts,  it  has  been  well  said,^  upon  which  courts 
should  put  the  stamp  of  their  disapprobation,  they  are 
those  curtailing  or  tending  to  curtail  a  free  exercise  of  the 
elective  franchise.  Therefore  agreements  for  a  money 
consideration  to  use  one's  influence  to  promote  the  elec- 


1  Satterlee  r.  Jones,  3  Daer,  102. 

s  Hatzfleld  v.  Gulden,  7  Watta,  102;  83 
Am.  Dec  760 ;  Krlbben  v.  Haycraf  t,  26  Mo. 
896;  Wildey  v.  Collier,  7  Md.  273;  61  Am. 
Dec.  846.  Contra,  Chadwlck  v,  Knox,  31 
N.  U.  226 ;  64  Am.  Dec.  829.  See  Thomp- 
Bon  «.  Wharton,  7  BoBh,  563;  8  Am.  Rep. 
306. 

9  Bnok  V.  Bank,  27  Mich.  802;  flalnes 
V.  Lewis,  54  Iowa,  301 ;  87  Am.  Bep.  202. 

*  Oaten  v.  Bodes,  8  A.  K.  Marsh,  482; 
13  Am.  Dea  193;  Morse  v.  Ryan,  96  Wis. 
866;  Gray  v.  Hook,  4  N.  T.  447;  HaU  v. 


Gavlt,  ISInd.  880;  Groton  v.  Waldobor- 
oogh,  11  Me.  806;  26  Am.  Bep.  631 ;  Engle 
V.  Chipman,  61  Mich.  624;  Waldron  «.  ^ 
Evans,  1  Dak.  11. 

&  Gray  v.  Hook,  4  N.  T.  449;  Nichols 
t^  Madgett,  82  Vi.  646;  FUson  v.  Himes, 
6  Pa.  St.  462;  47  Am.  Dec.  4x2;  Gaston  v. 
Drake,  14  Not.  176;  88  Am.  Bep.  648. 

•  Faorle  v,  Morln,  4  Mart.  (L.)  89;  6 
Am.  Dec  701.  ( 

Y  MegQlre  v.  Oorwlne,101  tJ.  8. 108. 

•  Gaston  v,  Drake,  14  Nev.  176 ;  88  Am. 
Rep.  648. 

329 


§    313  THE   LEGALITT   OF  THE   AGREEMENT.  [PAKT  I. 

tioD  of  another  to  a  public  office,^  or  a  promiae  to  pay  for 
serviees  rendered  by  another  as  a  canvasser  at  a  primary 
election  to  secure  the  promisor's  nomination  for  an  office ;  2 
or  a  promise  to  a  voter  to  pay  his  traveling  expeilses,  or  to 
remunerate  him  for  his  loss  of  time ;  '  or  a  wager  between 
two  voters  upon  the  result  of  an  election ;  ^  or  an  agree- 
ment to  pay  money  in  consideration  of  abandoning  a  peti- 
tion against  the  return  of  a  member  for  bribery/  have  all 
been  held  to  be  invalid. 

§  313.  Exceptions  to  the  Fore^rolng  Rules. —  The  prin- 
ciples stated  in  the  foregoing  sections  must  not  be 
thought  to  apply  to  agreements  for  purely  professional 
services  to  be  rendered  openly,  as  the  attorney  or  agent  of 
another,  in  the  way  of  preparing  papers,  presenting  evidence 
and  submitting  arguments  before  public  bodies,  committees 
or  heads  of  departments  of  the  government.  A  contract 
for  contingent  compensation  for  professional  services  of  a 
legitimate  character  in  prosecuting  a  claim  against  the 
United  States  pending  in  one  of  the  executive  departments 
is  not  illegal ;  ^  nor  is  a  contract  to  make  a  public  argu- 
ment before  the  legislature  or  its  committees  for  or  against 
an  act  ;^  nor  a  contract  whereby  one  agrees  for  hire  to  work 
for  the  passage  of  bills  by  the  legislature,  or  to  place  before 
the  governor  the  arguments  and  petitions  in  favor  of  the 
pardon  of  a  convict  or  to  canvass  and  make  speeches  for  a 
candidate  for  a  public  office  provided  he  does  not  conceal 
his  interest  in  the  matter,  but  lets  it  be  known  and  under- 
stood by  the  persons  whose  judgment  he  undertakes  to  in- 
fluence.^   In  such  cases  no  fraud  or  wrong  can  arise  where 

1  Gaston  V.  Drake,  atcpra;  NIcholUr.  I  Ooppoek.v.  Bower.  4  Mees.  A  W. 

Madffott,  82  Vt.  646;  Swayse  v.  Hall,  8  801.' 
N.  J.  (L.)  64 ;  14  Am.  Dec.  399.  •  Stanton  v,  Embrey,  93  U.  S.  64a 

a  Keating  v.  Hyde,  23  Mo.  App.  5&6.  ^  Bryan  v.  Reynolds,  5  Wis.  200;  68 

8  Cooper  V,  Slade,  6  El.  A  B.  447;  Am.  Dec  65. 
Simpson  V.  Yeend,  L  B.  4  Q.  B.  626.  '  Miles  v.  Thome,  88  Oal.  886;  99  Am, 

*  Allen  V.  Hearn,  1  Term   Rep.  56.  Deo.  384. 
See  aaUe  $  284. 
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all  parties,  t^be  goverument  o£5cers  and  agents  and  the 
public,  fully  understand  the  relation  of  each  to  the  subject- 
matter  of  the  transaction.  The  ifvrong  which  the  courts 
strike  down  is  the  fraud  practiced  by  a  person's  attempting 
to  exert  his  influence  with  the  administrative  agents  of  the 
government  or  the  people  and  give  apparently  disinterested 
advice,  whereas  he  is  in  fact  the  person  chiefly  interested  in 
the  success  of  his  undertaking.^ 

§  314.  Salaries  of  Public  Officers. — The  salary  or 
emoluments  of  a  public  officer  cannot  be  sold  or  assigned 
by  the  holder,  and  any  contract  or  agreement  to  do  so  is 
void  as  against  public  policy  ; '  as  for  example  a  contract  by 
a  clerk  of  a  court  to  assign  all  the  fees  of  his  office  to  pay 
a  debt  he  owes.^  **  It  is  fit,"  said  an  English  judge,  *'  that 
the*  public  servants  should  retain  the  means  of  a  decent  sub- 
sistence and  not  be  exposed  to  the  temptations  of  poverty."  ^ 

Even  more  reprehensible  are  agreements  to  assign  a  part 
of  one's  compensation  as  a  public  officer  in  consideration  of 
an  unlawful  agreement  on  the  part  of  the  assignee;  as,  for 
example,  an  agreement  made  before  an  election  to  share  the 
salary  and  fees  of  an  office  in  consideration  of  the  plaintiff's 
using  his  influence  to  elect  the  defendant  to  such  office ;  ^ 
or  an  agreement  by  an  applicant  for  an  office  to  divide  the 
receipts,  in  consideration  that  a  rival  applicant  will  with- 
draw or  has  withdrawn,*  or  shall  aid  the  other  in  obtaining 
the  office.^ 

§  315.  Agreements  Obstmctiug  Public  Justice. —  Upon 
the  ground  of  public  policy,  any  agreement  having  a  ten- 

1  Wylio  V.  Cox,  16  How.  415;  Taylor  v.  »  Field  v.  Chipley,  79  Ky.  900;  42  Am. 
Benii88,110U.S.  42;  Sedgwick v.StantOD,      Bep.  215. 

14  N.  T.  289;  Workman  v,  Campbell,  46  *  Foster  «.  WellB,  8  M.  ft  W.  149. 

Mo.  806.  *  Gaston  r.  Drake,  14  Ney.  176 ;  88  Am. 

2  Palmer  v.  Bate,  2   B.    ft  B.  87S;      Bep.  648. 

Barwicke  v.  Reade,  1 II.  Bl.  027 ;  Bliss  v.  •  Hunter  v.  Nolf,  71  Pa.  St.  282;  Martin 

Lawrence,   68   N.    Y.    442;     Bangs   v.  tr.  Wade,37Cal.  168;  Qloyerv.  Taylor,88 

Du  an,  66  Cal.  72 ;  Beal  v.  McVlcker,  8  Mo.  La.  Ann.  634. 
App.  202.  '  Gray  r.  Hook,  4  N.  T.  449. 
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dency  to  pervert  or  influence  the  course  of  public  justice  is 
illegal  and  void.^  As  falling  under  this  rule  the  following 
have  been  held  invalid,  viz. :  an  agreement  to  indemnify  an 
officer  for  the  voluntary  escape  of  a  prisoner  in  his  charge'  or 
for  releasing  a  person  from  arrest;"  an  agreement  to  procure 
witnesses  to  swear  to  a  particular  fact;^  an  agreement  to  sup- 
press evidence  at  a  trial ;  ^  or  an  agreement  that  a  defend- 
ant in  a  proceeding  for  a  divorce  shall  withdraw  his  or  her 
papers,  and  make  no  defense  in  the  case ;  '  or  a  contract  by 
a  wife  to  pay  her  solicitors  one-half  of  alimony  to  be 
recovered  by  her  in  a  suit  for  divorce  as  compensation  for 
their  services  in  such  suit ;  ^  an  agreement  by  an  attorney 
to  procure,  for  a  contingent  fee,  the  quashing  of  a  criminal 
conviction ;  "  a  promise  to  pay  a  person  for  endeavoring  to 
induce  the  prosecutors  of  a  crimiual  case  to  discontinue  it,  * 
or  for  endeavoring  to  prevent  the  finding  of  an  indictment, 
or  if  it  is  found,  endeavoring  to  get  the  authorities  to  dis- 
miss it;  ^  a  contract  to  **  use  every  legal  and  proper  en- 
deavor to  have  the  criminal  prosecutions  dismissed '' 
against  the  promisee ;  ^^  a  contract  between  attorneys  and 
liquor  dealers  that  they  will  defend  for  a  stated  monthly 
compensation  all  cases  brought  against  them  for  violations 
of  the  prohibitory  liquor  law ;  ^*  a  note,  part  of  the  consid- 
eration for  which  was  an  agreement  to  use  influence  to 
secure  the  acquittal  of  one  prosecuted  for  a  felony  ;  ^'  or  an 
agreement  by  which  one  party  receives  a  sum  of  money  to 
become   the  bail  of  another,  accused  of  felony,  in  order 


1  OolUns  V.  Blantern,  8  WUs.  841 ;  1 
Smith's  Lead.  Caa.  490;  Bierbaor  v. 
Wirth,  10  Bias.  60. 

s  Ayer  v,  Hatchins.  4  Mass.  370;  3  Am. 
Dec  232. 

3  Webber  v.  Slant.  19  Wend.  188;  32 
Am.  Dec.  445. 

*  Patterson  v.   Donnef»  48   Gal.  369. 

*  Cobb  V.  Cowdery,  40  Vt.  25;  94  Am. 
Dec  370.  An  afln^eement  to  give  informa* 
Uon  in  respect  to  evidence  is  not  neces- 
sarily illegal.  Id,  Wellington  v.  Kelly,  81 
N.  Y.  543 ;  Harris  v.  More,  70  Cal.  502. 
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•  Stoatenborg  v.  Lybrand,  13  Ohio  St. 
928. 

7  Jordan  v.  Westerman,  62  Mich.  170; 
i  Am.  St.  Bep.  886. 

•  Ormerod  v.  Dearman,  100  Pa.  St.  061 ; 
45  Am.  Bep.  801. 

•  Bhodes  V.  Neal,  64  6a.  704;  87  Am. 
Bep.  93. 

10  Barron  v.  Tucker,  53  Vt.  888 ;  88  Am. 
Bep.  684. 

11  Avenbeck  v.  Hall,  14  Bash.  506. 
U  Bowman  v.  Phelps,  41  Kan.  364. 
13  Blchetts  V.  Harvey,  106  Ind.  564. 
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that  a  defendant  may  be  released  from  custody  so  as  to 
escape  trial. ^ 

§  316.  Compoanding  Offenses  against  the  Liaw. —  The 

compromise  or  compounding  of  felonies^  misdemeanors  or 
any  public  offenses  is  illegal,  and  agreements  involving  such 
compromises,  either  in  whole  or  in  part,  are  void ;  ^  as,  for 
example,  a  bond,  a  deed,  or  other  agreement,  the  consider- 
ation of  which  is  not  to  prosecute  for  an  offense  which  has 
been  committed.'  <*  You  shall  not  make  a  trade  of  a  felony. 
If  you  are  aware  that  a  crime  has  been  committed  you  shall 
not  convert  that  crime  into  a  source  of  profit  or  benefit  to 
yourself."  * 

But  a  person  whose  property  has  been  stolen  or  whose 
rights  have  been  interfered  with  may  compromise  with  the 
wroDg-doer  if  nothing  is  done  tending  to  suppress  the 
criminal  prosecution,^  but  if  in  part  consideration  of  such 
settlement  it  is  agreed  that  the  public  prosecution  of  some 
offense  against  the  State  shall  be  stayed,  the  agreement  is 
voidtn  ^0^0,  unless  a  statute*  authorizes  such  a  settlement.' 

As  we  have  seen,  a  threat  to  prosecute  will  not  in  all 


1  Dankin  v.  Hodge,  46  Ala.  528. 

s  Ormerod  v,  Dcarman,  100  Pa.  St.  661 ; 
Bailey  v.  Back,  11  Vt.  252 ;  Catlln  v.  Hon- 
ton,9  Wis.  7i6;  Bobb  r.  Hltcbcock,  40 
Ala.  46B;  20  Am.  Bep.  288;  McMahon  v. 
Smith,  47  Conn.  221;  86  Am.  Bep.  67; 
HlnesbnrKh  v.  Snmnex,  9  Vt.  28;  81  Am. 
Deo.  600;  Dixon  v,  Olmstead,  9  Vt  810; 
81  Am.  Dec.  629;  Woodraff  «.  Hlnman, 
U  Vt.  602;  84  Am.  Dec.  712 ;  Guilford  Co. 
«.  March,  89  N.  0.  268;  Peed  v.  McKee, 
4S  Iowa,  689;  20  Am.  Bep.  681 ;  Lindsay  v. 
Smith,  78  N.  0. 828;  24  Am.  Bep.  468 ;  Bell 
V.  Wood,l  Bay,  249;  Mattocks  «.  Owens, 
6  Vt  42;  Plumer  v.  Smith,  6  N.  H.  558;  22 
Am.  Dec  478;  Corley  v.  Williams,  1  Bail. 
668 ;  Den  r.  Monroe,  6  K.  J.  (L.)  470 ;  Town 
of  Sharon  v,  Gager,46  Oonn.  180 ;  Schaltz 
V.  Calbertson,  46  Wis.  318;  Bicketts  v. 
Harvey,  106  lad.  564 ;  Wolf  r.  Fletemeyer. 
88  111.  418. 

s  Cameron  v.  McFarland,  2  Oar.  Law 


Bepos.  415;  6  Am.  Dec  566;  Plamer  v. 
Smith,  5  N.  H.  568;  22  Am.  Dec  478; 
Orowden  v.  Beece,  80  Ind.  1 ;  Haltkans 
V.  Kralts,  17  Ul.  App.  434 ;  Pearce  v.  Wil- 
son, 111  Pa.  St.  14;  66  Am.  Bep.  248; 
Bredin's  Appeal,  92  Pa.  St.  241;  87  Am. 
Bep.  677. 

«  WiUiams  V.  Bailey,  L.  B.  1  H.L.220. 

»  Soahevan  Bk.  v.  Wallace,  61  N.  H. 
24 ;  Bothwcll  v.  Brown,  51  111.  234;  Schom- 
mer  v.  FarweU,  66  111.  542. 

*  The  statutes  of  several  of  the  States 
permit  parties  to  compromise  proseca- 
tlons  for  misdemeanors. 

7  McMahan  v.  Smith,  47  Conn.  228; 
Beed  v,  McKee,  42  Iowa,  689;  Partridge 
V.  Hood,  120  Mass.  405;  Malli  v.  WilloU, 
67  Iowa,  705;  Boll  v.  Bagaet,  4  Ohio  St. 
400;  Oxford  National  Bank  o.  Kiik,  90Pa 
St.  49;  Atwood  v.  Fish,  101  Mass.  868; 
Wheaton  r.  Ansley,  71  Oa.  85;  Schommer 
V.  FarweU,  66  lU.  542. 
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cases  avoid  a  promise  by  the  criminal.^  And  the  promise 
not  to  prosecute  to  be  illegal  must  be  made  for  the  sake  of 
gain  and  not  from  motives  of  kindness  or  charity,'  or  on 
account  of  relationship  or  kindred.' 

§  317.  Maintenance  and  Champerty.  —  Maintenance  at 
common  law  is  an  officious  intermeddling  in  a  suit,  that  in 
no  way  belongs  to  one^  by  assisting  either  party,  with 
money  or  otherwise ,  to  prosecute  or  defend.  It  is  said  to 
be  an  offense  against  good  morals,  in  that  it  keeps  alive 
strife,  and  perverts  the  remedial  powers  of  the  law  into  an 
engine  of  oppression.  In  the  United  States  there  must  be 
something  vexatious  in  the  maintenance ;  a  purpose  of 
stirring  up  strife  and  continuing  unnecessary  litigation.^ 

Champerty  is  a  species  of  maintenance,  being  a  <<  bargain 
with  a  plaintiff  or  defendant  to  divide  the  land  or  other 
thing  sued  for  between  them  if  he  prevails  at  law."  ^  In 
many  of  the  States,  the  common  law  of  champerty  exists, 
either  by  statute  or  by  judicial  decision,'  while  in  others 
the  doctrine  is  rejected  as  being  the  product  of  an  obsolete 
social  system  and  inapplicable  to  the  state  of  society  of  to- 
day.^   In  others  again  it  is  held  —  and  this  is  certainly  the 


1  See  antey  DUBXfiS ;  Swope  r.  Ins.  Co., 
98  Pa.  Rt.  211 ;  Plant  v.  Gann,  3  Woods, 
872;  Ford  v,  Orattj,  62  111.  818. 

s  Ward  v.  Allen,  8  Met  68;  86  Am. 
Dec.  887. 

s  Dodson  V.  Swan,  2  ;w.  Va.  511 ;  98 
Am.  Dec  787. 

4  Thallhimer  v.  Brencherhoff,  8  Oom. 
828;  16  Am.  Dec.  808;  Perine  v.  Dunn,  8 
Johns.  Oh.  508;  MoCall  v.  Oapehart,  90 
Ala.  621. 

*  Bony.  Law  Diet. 

•  Martin  v.  Clark,  8  R.  L  889;  6  Am. 
Bep.  686;  Backns  v,  Byron,  4  Mich.  686; 
Thurston  v.  Perci?al,  1  Pick.  415 ;  Small 
V.  Mott,  22  Wend.  403;  Sedgwick  v. 
Stanton,  14  N.  T.  289;  Boardman  v. 
Thompson,  85  Iowa,  487 ;  Bast  r.  Larae 
4  Litt.  112;  14  Am.  Dec.  172;  Brown  v. 
Beanchamp,  6  T.  B.  Mon.  81 ;  17  Am.  Dec. 
81;    Coleman  v.  Billings,  89  111.   183; 
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Barnes  v.  Strong,  1  Jones  (Eq.),  100; 
Wheeler  V.  PonDds,84  Ala.  472 ;  Vanserer 
V.  Stickney,  75  Ala.  285;  Weakly  v.  Hall, 
18  Ohio,  167;  42  Am.  Dec.  194;  Gilbert  v. 
Holmes,  64  111.  648;  Barker  r.  Barker,  14 
Wis.  181;  Miller  v.  Larson,  19  Wis.  468; 
Steams  v.  Felker,  88  Wis.  694;  Ogden  v. 
Des  Arte,  4  Dner,  275;  Hoyey  v.  Hoiison, 
51  Me.  02;  Martin  v.  Amos,  13  Ired.  196; 
Qaigley  v.  Thompson,  63  Ind.  817;  Stats- 
enborg  V.  Marks,  79  Ind.  198;HoUoway 
V.  Lowe,  7  Port,  488;  Thompson  v.  Bfar* 
shall,  88  Ala.  604;  76  Am.  Dec.  828;  Lytle 
V.  State,  17  Ark.  608;  Webb  v,  Armstrong, 
6  Hamph.  879;  Slade  v.  Bhodes,  8  Dey.  ft 
B.  84 ;  Moses  v.  Bagley,  66  6a.  888;  Dayls 
r.  Sharron,  15  B.  Mon.  64;  Christie  v. 
Sawyer,  44  K.  H.  896;  Lathrop  v.  Am- 
herst Bk.,  9  Met.  489. 

T  Danforth  r.    Streeter,  88  Vt:  480; 
Sherley  v.  Biggs,  U  Hnmph.  58;BentinQk 
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better  view  —  that  it  is  an  essential  element  of  champerty 
that  the  person  shall  contribute  to  the  expense  of  a  litiga- 
tion ;  and  that  therefore  an  agreement  with  an  attorney 
that  he  is  to  receive  as  compensation  for  his  services  a 
portion  of  the  subject-matter  of  the  litigation  is  not  cham- 
pertous,  unless  he  also  agrees  to  pay  or  advance  the  costs 
and  expenses  of  the  suit.^ 

It  is  no  defense  to  a  suit  that  the  plaintiff  has  made  a 
champertous  contract  for  its  prosecution,^  and  though  the 
contract  with  an  attorney  is  void  for  champerty  he  is 
allowed  to  recover  the  reasonable  value  of  his  service  in 
prosecuting  the  suit' — a  strange  and  seemingly  absurd  ex- 
ception to  the  settled  rule  that  one  can  take  no  benefit 
under  an  illegal  contract. 

§  318.  Agreements  to  Refer  to  Arbitration.  —  An  agree- 
ment that  matters  which  have  arisen  or  may  arise  between 
the  parties  shall  be  referred  to  an  arbitrator  or  arbitrators 
is  not  binding  and  either  party  may  have  recourse  to  the 
courts  notwithstanding  it.^    The  reason  of  the  rule  is  by 


V.  Franklin,  88  Tex.  466;  Gain  v.  Manroe, 
SSGa.  8S;  Mathcwson  v,  Fitoh,  22  Oal. 
86;  Ballard  v.  Oarr,  48  Oal.  74 ;  Richard- 
eon  v.  Rowland,  40  Conn.  565;  Sohafer- 
man  v.  O'Brien,  28  Md.  565;  92  Am.  Deo. 
706:mokox  r.  Elliot,  22  Fed.  Bep.  18; 
Phillip  V,  Sonth  Park  Oommrs.,  119  HI. 


1  Dnke  «.  Harper,  66  Mo.  51 ;  27 
Am.  Bep.  814;  2  Mo.  App.  1;  OroW 
V.  Harmon,  26  Mo.  417;  AUard  v. 
Lamlrand,  29  Wis.  502,  Arden  r.  Patter- 
son, 6  Johns.  Oh.  44;  Moses  v.  Bagley, 
54  Ga.  288;  Martin  v.  Olark,  8  B.  I.  889;  6 
Am.  Bep.  686;  Bayard  v.  MoLane,  8  Harr. 
(Del.)  189;  Thompson  v.  Beynolds,  78 
IlL  11;  Steams  v.  Felker,  28  Wis.  994; 
Moody  «.  Harper,  88  Miss.  580;  Meeksv. 
Dewberry,  57  Oa.  268;  Boardman  v. 
Thompson, 25  Iowa,  487;  Martin  v.  Amos, 
3  Ired.  201;  Coleman  r.  Billings,  89  111. 
18S ;  Taylor  v,  Hinton,  66  6a.  743 ;  Million 
V.  Ohnsorg,  10  Mo.  App.  482;  Atchison, 
etc,  B.  B.  Co.  V.  Johnson,  20  Kan.  218; 


Blaisdell  v.  Ahem,  144  liass.  893;  59  Am. 
Bep.  99;  Stanton  v.  Bmbrey,  98  U.  8.  548 ; 
Wright  V.  Tebbitts,  91  U.  8. 252;  Wylle  v. 
Coze,  15  How.  415;  Trlst  r.  Child,  81 
Wall.  450;  IMcAr.l. 

s  Barnes  v.  Scott,  117  U.  S.  682;  Oart- 
wright  V.  Bamett,  8  McOrary,  60;  Bent  v. 
Priest.  10  Mo.  App.  548;  86  Mo.  475;  Small 
V.  B.  B.  Co.,  85  la.  682;  Whitney  v,  Klrt- 
land,  27  N.  J.  (Eq.)  883;  Bobinson  v. 
BeaU,26Ga.l7. 

8  Bast  V.  Lame,  4  Lltt  412;  14  Am. 
Dec  172;  Merritt  v.  Lampert,  10  Paige, 
852;  2  Denio,  667;  Steams  v.  Felker,  28 
Wis.  694;  Ooldwdll  v.  Shepherd,  6  T.  B. 
Mon.  889. 

*  Wood  V,  Homphrey,  114  Mass.  185; 
Laflin  V.  B.  B.  Go.,  84  Fed.  Bep.  859; 
Gray  v.  Wilson,  4  Watts,  89;  Hill  v 
Moore,  40  Me.  515;  Cayanagh  v.  Dooley, 
6  Allen,  66;  Bowe  v.  WiUiams,  97  Mass 
168;  Hnrst  r.  Litchfield,  89  N.  Y.  877; 
Smith  V.  U.  Co.,  86  N.  H.  487 ;  March  v.  B. 
Co.,  40  K.  H.  548;  77  Am.  Dec.  782;  Stone 
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some  traced  to  the  jealousy  of  the  courts  and  a  desire  to 
repress  any  attempt  to  encroach  on  the  exclusireness  of 
their  jurisdiction,  and  by  others  to  an  aversion  on  the  part 
of  the  courts  from  reason  of  public  policy  to  sanction  con- 
tracts ^by  which  the  protection  which  the  law  affords  the 
citizen  is  renounced.^ 

But  when  a  contract  contains  a  condition  which  provides 
that  disputes  arising  out  of  it  shall  be  referred  to  arbitra- 
tion, the  validity  of  such  a  condition  depends  upon  rather 
a  fine  distinction.  Where  the  amount  of  damage  sustained 
by  a  breach  of  the  contract  is  to  be  ascertained  by  specified 
arbitration  before  any  right  of  action  arises,  the  condition 
is  good;'  but  where  all  matters  in  dispute,  of  whatever 
sort,  are  to  be  referred  to  arbitrators  and  to  them  alone, 
the  condition  is  illegal.^  The  one  imposes  a  condition 
precedent  to  a  right  of  action  accruing,  the  other  en- 
deavors to  prevent  any  right  of  action  accruing  at  all.  As 
well  put  by  an  English  judge:  ^  **  If  a  tenant  covenant  that 
he  will  cultivate  the  demised  land  in  a  husband-like  manner 
and  also  covenants  that  if  any  dispute  shall  arise  in  respect 
thereof  it  shall  be  referred  to  arbitration,  an  action  may 
nevertheless  be  maintained  ;  but  where  the  covenant  is  to 
pay  such  damages  as  shall  be  ascertained  by  an  arbitrator, 
no  action  will  lie  until  he  has  ascertained  them." 

The  principle  is  frequently  applied  in  the  United  States 
to  contracts  for  the  construction  of  buildings,  railroads. 


V.  Dennis,  8  Port.  281 ;  Lanman  0.  Tonnff, 
81  Pa.  St.  806;  Snodgrass  v.  GaTit,28  Pa. 
St.  221 ;  Allegre  v.  B^aryland  Ins.  Oo.,  6 
Har.  ft  J.  4CI8;  14  Am.  Doc  289;  Pearl  v. 
Harris,  121  Mass.  890;  Trottv.  City  Ins. 
Co.,  1  Ollff.  443;  Robinson  v.  Georges 
Ins.  Co.,  17  Me.  181 ;  35  Am.  Dec.  288;  Lly- 
erpool,  etc,  Ins.  Co.  v.  Creighton,  51  Ga. 
96;  Uaggart  v.  Morgan,  5  N.  Y.  422; 
65  Am.  Dec  860;  Hart  v.  Laoman,  29 
Barb.  419;  Sinclair  v.  Tallmadge,  85 
Barb,  607;  Btnnse  v.  Page,  1  Abb.  App. 
154;  Doyle  v.  Halpin,  1  Jones  ft  S.  868; 
Holmes  v,  Blcket,  66  Oal.  807;  88  Am. 
Bep.54. 
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1  Delaware  Canal  Coal  Co.  «.  Penn. 
Coal  Co.,  60  N.  T.  258. 

s  Smith  «.  Brlggs,  8  Denlo,  78;  Holmes 
V.  Blcket.  56  Oal.  807;  88  Am.  Bep.  64; 
Hood  9.  Hartshorn,  100  Mass.  119;  1  Am. 
Bep.  89;  Bowe  v.  Williams,  97  Mass.  163 
Smith  V.  B.  Co.,  86  K.  H.  458;  Hurato. 
Utchfleld,  89  N.  T.  877 ;  U.  S.  v.  Bobeson, 
9  Pet.  827;  Delaware,  etc.  Canal  Co.  «. 
FennsylyanU  Coal  Co.,  60  N.  T.  268; 
Berry  v.  Carter,  19  Kan.  186. 

*  Cases  cited  in  first  note  to  this 
section. 

«  Tredwen  r.  Holman,  10  Week.  Bep. 
662;lH.ftC.  78. 
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canals  and  other  works  involving  numerous  details.  These 
contracts  give  rise  to  many  questions  which  a  court  of  law 
might  reasonably  send  to  a  referee,  and  the  parties  may 
agree  that  such  questions  shall  be  determined  by  an  archi- 
tect or  engineer  or  by  arbitrators,  and  that  such  determina- 
tion, or  a  bona  fide  effort  to  obtain  it,  shall  be  a  condition 
precedent  to  the  right  to  bring  an  action  on  the  contract.^ 
Contracts  of  insurance  usually  contain  similar  clauses. 
Thus  an  insurance  policy  provided  that  in  case  of  differences 
arising  touching  any  loss  or  damage,  the  matter  might  at  the 
request  of  either  party  be  submitted  to  impartial  arbitrators 
whose  award  in  writing  should  be  binding  on  the  parties  to 
the  amount  of  such  loss  or  damage,  **  but  shall  not  decide 
the  liability  of  the  company  under  this  policy ;  "  also,  **  it 
is  furthermore  mutually  agreed  that  no  suit  or  action 
against  this  company  for  the  recovery  of  any  claim  by  vir- 
tue of  this  policy  shall  be  sustainable  in  any  court  of  law  or 
chancery  until  an  award  shall  have  been  obtained  fixing  the 
amount  of  such  claim  in  the  manner  hereinabove  provided." 
It  was  held  that  no  suit  could  be  sustained  against  the  ob- 
jection of  the  company  until  an  award  had  been  made,  al- 
though neither  party  previous  to  the  suit  had  requested 
arbitration.' 

But  it  must  be  expressly  stipulated  in  all  cases  that  the 
award  or  determination  is  4  condition  precedent  to  the 
right  of  action  on  the  contract,  or  the  agreement  to 
arbitrate  will  be  of  no  effect.' 


1  Delaware  Canal  Go.  v.  Penn.  Coal  Co.,  6  Ins.  Law  J.  868;  Soott  v.  Avery,  6 

Co.,  SO  K.  Y.  290;  Holmes  v.  Rlcfaet,56  Cal.  H.  L.  Cas.  811 ;  Brannsteln  v.  Accidental 

907 ;  Smith  v.  Boston  &  M.  B.  B.,  86  N.  H.  Death  Ina.  Co.,  1  Beat  ft  S.  782 ;  31 L.  J. 

4fi8;  Berry  v.  Carter,  19  Kan.  185;  Hnd-  Q.  B.  17. 

son  V.  McCartney,  83  Wis.  345;  Reed  v,  3  Mentx  v,  Armenia  Fire  Ina.  Co.,  79 

Washington  Ins.  Co.,  188  Mass.  572 ;  Den-  Pa.  St.  480 ;  Phcsnlx  Ins.  Co .  v.  Badger, 

▼er  &  New  Orleans  Const.  Co.  v.  Stoat,  63  Wis.  288;  Reed  o.  Washington  Ins.  Co., 

8  Col.  61 ;  Phcenix  Ins.  Co.  v.  Badger,  53  138  Mass.  572;  Allcgre  v,  Ins.  Co.,  6  H. 

Wis .  288 ;  Mentz  v.  Armenia  Fire  Ins.  Co.,  A.  J.  408 ;  14  Am.  Dec  289 ;  Wynl^oop  v. 

79  Pa.  St.  480;  Horst  v.  Litchfield,  39  N.  los.  Co.,  91  N.  Y.  473;  43  Am.  Rep.  686; 

T.  377.  Robinson  r.  Ins.  Co.,  17  Me.  131 ;  85  Am. 

i  Yeomans  v.   Goard  Fire,  etc,  Ins.  Dec  239. 
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Agreements  of  a  similar  nature  hare  been  held  illegal, 
as  aiming  to  oust  the  jurisdiction  of  the  courts;  as,  for 
example,  a  provision  in  the  by-laws  of  a  benefit  associa- 
tion that  the  decision  of  the  officers  on  the  claim  of  a 
member  shall  be  final  and  conclusive.^  And  parties  are  not 
allowed  by  contract  to  vary  the  procedure  in  the  courts 
prescribed  by  statute.  In  Illinois  a  lease  contained  a  provis- 
ion that  the  landlord  should  have  the  right  to  take  imme- 
diate judgment  against  the  tenant  in  case  of  a  default  on  his 
part  without  giving  the  notice  and  demand  for  possession 
and  filing  the  complaint  required  by  the  statute.  It  was 
held  that  such  a  provision  was  illegal.' 

§  319.  Afirreements  Against  GkM>d  Morals.  —  The  only 

aspect  of  immorality  with  which  courts  of  law  have  dealt 
on  the  ground  of  public  policy  is  sexual  immorality,  for  the 
reason,  it  is  submitted,  that  other  forms  of  immorality  are 
in  breach  of  definite  rules  of  the  common  law.  Thus  a 
libel  may  be  a  criminal  offense,  so  is  the  publication  of  im- 
moral literature,  but  neither  seduction  nor  living  in  adultery, 
nor  fornication  was  taken  notice  of  by  the  criminal  side  of 
the  common  law  courts.'  But  under  this  head  agreements 
like  the  following  have  been  held  void :  a  contract  to  board 
a  bastard  child  and  its  mother,  the  father  to  be  allowed 
to  continue  the  illicit  intercourse ;  ^  a  contract  to  furnish 
goods  to  a  prostitute  to  assist  her  in  her  trade;  ^  a  pro- 
mise to  pay  money  or  make  a  gift  to  or  marry  a  woman,  in 
consideration  of  her  allowing  the  promisor  to  have  sexual 
intercourse  with  her.^ 


1  Sapreme  Ooanoll  v.  Foninger,  125 
Ind.  62;  21  Am.  St.  Bep.  IM. 

S  French  v.  Miller,  126  IlL  6U ;  9  Am. 
St  Bep.  661. 

*  Nor  was  priTate  drankenness  an 
offense  at  common  law.  Therefore  it  is 
said  (Pollock  Oontr.  261):  "Probably 
drankenness  would  be  on  the  same 
footing^.  It  is  conceived,  for  example, 
that  a  sale  of  intoxicating  llriuor  to  a 
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man  who  then  and  there  avowed  his 
intention  of  making  himself  or  others 
drank,  with  it,  woald  be  void  at  oommoa 
law." 

« TroTinger  «.  McBomey,  6  Cow. 
25S. 

*  Pearoe  v.  Brooks,  L.  B.  1  Bz.  tlS. 

•  Hanks  v.  Naglee,  54  Cal.  61 ;  S6  Am. 
Bep.  67 ;  Steinf  eld  v.  Levy,  16  Abb.  Pr.  (h, 
s.)   26 ;   Baldy  V.  Stratton,  11  Pa.  St.  616; 


OH.   VII.]      THE   LEGALITY  OF  THE   AGREEMENT. 


§    320 


A  promise  made  in  consideration  of  past  illicit  cohabiti^ 
tion  was  not  regarded  by  the  English  courts  as  made  on  an 
illegal  consideration,  but  as  a  mere  gratuitous  promise, 
binding  if  made  under  seal  but  void  if  made  by  paroL^ 
This  distinction  which  is  founded  on  correct  legal  principles 
has  been  followed  in  some  of  our  courts,^  while  in  others 
where  a  sentimental  feeling  for  the  victim  has  obscured 
the  vision  of  the  judges^  it  has  been  held  that  a  parol 
promise  to  pay  money  in  consideration  of,  and  after  seduc- 
tion, and  as  a  compensation  for  the  injury  sustained  by  it, 
is  founded  upon  a  valid  consideration.' 

§  320.  Contracts  in  Restraint  of  Marriage.  —  Agree- 
ments in  so  far  as  they  restrain  the  freedom  of  marriage 
are  discouraged  on  political  grounds,  as  injurious  to  the 

increase  of  the  population  and  the  moral  welfare  of  the 
citizen.^    A  promise  not  to  marry  at  all  is  void;  and  so  is 

a  promise  to  marry  no  one  but  the  promisee  on  penalty  of 
paying  her  a  certain  sum  of  money,  as  there  is  no  prom- 
ise of  marriage  on  either  side,  and  the  agreement  is 
purely  restrictive.^  So,  too,  a  wager  in  which  one  man  bet 
another  that  he  would  not  marry  within  a  certain  time  was 
held  to  be  void ;  and  so  was  what  was  called  a  **  marriage 
benefit  certificate"  which  was  an  agreement  to  pay  a 
sum  of    money  to  another  on  condition  that  the  payee 


Goodall  9,  Tharman,  1  Head,  800; 
Foray  the  v.  State,  6  Ohio,  19;  Walker  v. 
Gregory,  86  Ala.  180;  Wallace  v.  Uap- 
pleye,  108  111.  220;  Wilson  v.  Bnsworth, 
85  Ind.  899;  Boignerea  v.  Boalon,  64  OaL 
146.  See  Knrts  «.  Frank,  76  Ind.  604 ;  40 
Am.  Bep.  276. 

1  Beaamont  v.  Reere,  8  Q  B.  488. 

1  Brown  v.  Kinaey,  81 N.  0. 246;  Bnnn 
V.  Winthmp,  1  Johna.  Ch.  829;  Wyant  v. 
Letiher.  28  Pa.  St.  838;  Singleton  «• 
Breniar,  Harp.  201.  See  Smith  v,  Dn 
Bose,  78  6a.  416;  6  Am.  St.  Bep.  260. 
Wallace  v.  Rappleye,  108  111.  249;  Mc- 
Donald V.  Fleming,  12  B.  Mon.  (Ky. 
986.  A  promise  by  a  man  who  had  earned 


on  Illicit  relations  with  a  married  \ 
who  tlireatened  him  wih  prosecatlon 
that  he  would  make  a  will  in  her  and  her 
child's  faror  was  held  void  in  Drennan 
V.  Douglass,  108  III.  841 ;  40  Am.  Rep.  096. 

S  Smith  V.  Biohards,  20  Conn.  282; 
Hotchkins  v,  Hodge,  88  Barb.  117; 
Shenk  v.  Mingle,  18  8.  A  B.  28. 

«Oonrad  v.  Williams,  6  Hill,  444; 
Mandelbaam  v.  McDonald,  29  Mich.  i8; 
Ohalfant  v.  Payton,  91  Ind.  202;  46  Am. 
Bep.  686;  Sterling  «.  Sinnickson,  6  N. 
J.  (L.),  756;  Maddox  «.  Maddox,  11 
Gratt.  804. 

*  Lowe  V.  Peers,  4  Burr.  2285;  Con- 
rad r.  WUliams,  6  HiU,  444. 

339 


§    321  THE   LEGALITY   OF  THE   AGBEEIIENT.  [PART  I. 

did  not  marry  within  a  certain  time,  and  if  he  did  then  a 
certain  sum  per  day  daring  the  time  he  remained  unmarried, 
as  giving  to  one  of  the  parties  a  pecuniary  interest  in  the 
other's  celibacy.* 

Conditions  restraining  marriage  in  gifts  and  wills  are 
void  if  the  restraint  is  unreasonable,  but  valid  if  the  re- 
straint is  not  absolute,  but  reasonable  in  respect  to  time, 
place,  or  person.'  As  for  example:  A  condition  not  to 
marry  under  the  age  of  twenty-eight;  ^  or  without  the  con- 
sent of  parent  or  guardian  ;  ^  or  not  to  marry  a  particular 
person;^  or  an  absolute  restriction  upon  the  second  mar- 
riage of  a  man  or  woman  ^  have  all  been  held  valid. 

§  321.  Marriage  BrolEage  Contracts*  —  What  are  called 
marriage  brokage  contracts,  or  promises  made  upon  the 
consideration  of  procuring  or  bringing  about  a  marriage  are 
illegal.^  The  civil  law  allowed  matchmakers  to  receive  « 
compensation  for  their  services,  its  policy  appearing  to  be 
that  all  aid  rendered  in  encouraging  and  establishing  mar- 
riages was  for  the  good  of  the  nation  and  productive  of 
public  morality,  inasmuch  as  it  discouraged  fornication, 
adultery  and  concubinage ;  but  the  common  law  looks  at 
the  thing  in  a  different  light.  The  latter  considers  that  the 
effect  of  such  agencies  is  to  encourage  influences  of  a  per- 


1  Uartiey  v.  Bice,  10  East,  82;  Ohal-  v.  Tyler,  2  Brown  Oh.  481;  Collier  v. 

fant  17.  Payton,  supra.    For  another  case  Slaaghter,  20  Ala.  263. 
of  a  marriage  Insarance  contract,  see  >  Scott  v.  Tyler,  2  Brown  Ch.  481. 

White  V,    Bqoitable  Benefit  Union,  76  *  Newton  v.  Marsden,  S  Johns.  A  H. 

Ala.2Sl;  62Am.  Bep.  82B.    A  contract  to  356;  Allen  v.  Jaclcson,  L.  B.  1  Ch.  Dlv. 

pay  a  certain  sum  of  money  to  A  on  his  899;  Phillips  v.  Medberry,  7  Conn.  568 ; 

marriage  with  B,  on  condition  that  A  Collier  v.  Slaughter,  20  Ala.  268;  Holmes 

shall  give  the  promisor  "  the  ezclnsive  v.  Field,  12  111.  424 ;  Bennett  o.  Boblnson, 

right  to    carry   the    marriage    benefit  10  Watts,  318.    A  contract  by  which  a 

insurance"    on    A   and    B,   is    yoid.  hnsband  agrees  to  pay  his  divorced  wife 

James  r.  Jelllson,  94  Ind.  293;  48  Am.  $45  a  month  for  her  support  "for  so  long  a 

Bep.  161.  time  as  she  does  not  marry  again  "  is  not 

<  Pomeroy's  Eq.   Jur.«   $  933;   Scott  illegal.    Jones  9.  Jones,  27  Pac  Bep.  86. 
V.Tyler, 2  Dick. 712.  '  Crawford  v.   Bussell,  63  Barb.  92; 

s  Young  V,  Fruze,  8  De  Gex,  M.  A  6.  Weeks  v.  Hill,  88  N".  H.  204 ;  Johnson  v. 

786.  Hunt,  81  Ey.  821 ;  Drury  v.  Hooke,  1  Yem. 

*  Clarke  v.   Parker,  19  Yes.  1 ;  Scott  412. 
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nicious  nature  by  promoting  many  unhappy  marriages, 
causing  the  loss  of  the  influence  of  parents  over  their 
children,  and  holding  out  false  and  seductive  hopes,  by  the 
self-interest  of  brokage  agents. 

§  322.  Agreemente  to  Facilitate  ]>ivorce.  —  Agree- 
ments between  husband  or  wife  to  facilitate  a  divorce 
between  them  though  prohibited  by  statute  in  some  of  the 
States^  are,  independent  of  statute,  illegal  on  grounds  of 
public  policy.  Therefore,  any  contract  w<hich  binds  one 
party  to  pay  money  or  transfer  property  in  consideration 
that  the  other  agrees  to  withdraw  his  or  her  opposition  to 
divorce  proceedings  is  void  as  against  the  policy  of  the  law.^ 
And  so  is  a  promise  by  a  married  man  to  marry  a  woman 
when  he  has  obtained  a  divorce  from  his  wife.^ 

§  323.  Agreements  for  Separation. — Agreements  pro- 
viding for  separation  of  husband  and  wife  are  valid  if  made 
in  prospect  of  an  immediate  separation.  But  if  such  agree- 
ments provide  for  a  possible  separation  in  the  future  they 
are  void.^  The  distinction  rests  on  the  ground  that  an 
agreement  for  an  immediate  separation  is  made  to  meet  a 
state  of  things  which,  however  undesirable  in  itself,  has  in  fact 


1  See  Lawson  Rights,  Rem.,  A  Pr.,  § 

s  Hamilton  v.  HamUton,  88  lU.  849; 
ComBioekv.  Adams,  28  Kan.  618,  Stoat- 
enborg  v.  Ljbrand,  13  Ohio  St  228;  Viser 
V.  Bertrand,  U  Ark.  886;  Mackenborg  v. 
Holler,  89  Ind.  139;  92  Am.  Dec.  845. 

*  Nolce  V.  Brown,  88  N.  J.  (L.)  888;  80 
Am.  Rep.  888;  89  K.  J.  (L.)  188;  28  Am. 
Rep.  818. 

«  Randall  v.  Randall,  37  Mich.  571 ; 
Phillips  V.  Thorp,  10  Oreg.  496;  Fox  v. 
Davis,  118  Mass.  865;  18  Am.  Rep.  476; 
Helms  V.  Franclscns,  8  Bland,  544;  80 
Am.  Deo.  404;  Rolette  v.  Rolette,  1  Finn. 
370;  40  Am.  Deo.  782;  Joyce  v.  McAvoy, 
81  Oal.  278;  89  Am.  Dec  172;  Beach  v. 
Beach,  8  Hill,  860;  38  Am.  Dec.  684 ;  Dem- 
Ing  V.  Williams,  86  Oonn.,  220;  68  Am. 


Deo.  386;  Hltner's  Appeal,  64  Pa.  St. 
110;  Load  v.  Loud,  4  Bash.  4A3;  Datton 
V.  Datton ,  80  Ind .  452 ;  McKee  v.  Reynolds 

86  la.  678;  Ohapman  v.  Gray,  8  6a.  841 ; 
Goodrich  «.  Bryant,  4  Sneed,  ^S ;  Bettle 
V.  Wilson,  14  Ohio,  857;  McCabbin  v. 
Petterson,  16  Md.  179;  Griffin  r.  Banks, 

87  N.  T.  621 ;  Walker  v.  Strlngfellow,  80 
Tex.  670;  Gaines  v.  Poor,  8  Met.  603;  79 
Am.  Deo.  669.  Thongh  it  is  held  in  a  few 
cases  that  even  in  the  case  of  an  Imme. 
diate  separation  if  they  are  made  di- 
rectly between  husband  and  wife  with- 
out the  intervention  of  a  trustee,  they  are 
Invalid.  Rogers  V.  Rogers,  4  Paige,  616; 
87  Am.  Dec  85;  Stephenson  v.  Osborne, 
41  Miss.  119;  90  Am.  Dec  858;  Simpson 
r.  Sim  pson,  5  Dana,  140;  Oarter  v.  Carter, 
14  S.  A.  M.  59. 
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become  inevitable.  Still  that  state  of  things  is  abnormal 
and  not  to  be  contemplated  beforehand.  **  It  is  forbiclden 
to  provide  for  the  possible  dissolution  of  the  marriage  con- 
tract, which  the  policy  of  the  law  is  to  preserve  intact  and 
inviolate,"  ^  for  in  other  words  to  allow  validity  to  pro- 
visions for  a  future  separation  would  be  to  allow  the  parties 
in  effect  to  make  the  contract  of  marriage  determinable  on 
conditions  fixed  beforehand  by  themselves. 

$  324.  Contracts  in  Bestraint  of  Trade.  — Contracts  in 
restraint  of  trade,  regarded  as  absolutely  void  even  when  for 
a  limited  time  or  within  a  limited  space,  by  the  early  common 
law,^  are  at  the  present  day  illegal  and  unenforceable  only 
when  the  restraint  is  unreasonable.  The  reasons  of  public 
policy  on  which  the  rule  is  founded  are  these :  1.  Such  con- 
tracts diminish  the  means  of  parties  making  them  of  pro- 
curing their  livelihood  and  that  of  their  families.  2.  They 
tempt  improvident  persons  for  the  sake  of  present  gain  to 
deprive  themselves  of  the  power  to  labor  in  the  future.  3. 
They  deprive  the  public  of  the  services  of  men  in  the  em- 
ployments in  which  they  may  be  most  useful  to  the  country 
as  well  as  themselves.  4.  They  discourage  industry  and 
enterprise  and  diminish  the  products  of  ingenuity  and 
skill.  5.  They  prevent  competition,  enhance  prices  and 
expose  the  public  to  the  evils  of  monopoly.^ 

Until  within  the  last  twenty  years  the  courts  followed 
certain  rules  in  considering  what  was  and  what  was  not  an 
unreasonable  restraint,  and  the  cases  up  to  that  time  will 


18K  &J.  882. 

s  See  Wright  v,  Ryder,  SB  Gal.  857;  95 
Am.  Dec.  188.  In  the  earliest  case.  The 
Dyer's  Case,  the  action  was  on  a  bond 
conditioned  that  the  defendant  should 
not  use  his  trade  as  a  dyer  for  hilf  a 
year.  Such  a  contract  would  be  clearly 
good  at  tills  day,  bat  Hull,  J.,  when  he 
read  the  bond  over  flew  into  a  passion, 
using  some  very  strong  language  in  some 
very  strange  French,  to  the  effect  that: 
"  vooB  purres  avec  demurre  sur  ley  que 
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I'obligation  est  voide  ee  qne  le  condition 
est  encounter  common  ley  et  per  Dieu 
se  le  plaintiff  fuit  icy  11  irra  &1  prison 
tanque  il  us^t  fait  fine  au  Roy.*'  Are- 
cent  author  (Pollock  on  Contr.  SU)  does 
not  think  it  conclusive  that  the  judge 
lofet  his  temper  as  is  generally  assumed, 
and  certainly  the  Mon  Dieu  of  our  day 
has  not  the  meaning  of  its  i:.ngliBh  trans- 
lailon. 

3  Alger  V.  Thacher,  19  Pick.  61;  81 
Am.  Dec.  119. 
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be  found  to  fall  under  three  heads,  viz. :  1.  Where  the  re- 
straint  was  unlimited  as  to  both  time  and  space.  2.  Where 
the  restraint  was  limited  as  to  space  but  ynlimited  as  to 
time.  3.  Where  the  restraint  was  limited  as  to  time,  but 
unlimited  as  to  space.  In  the  first  case  the  restraint  was 
void  —  a  man  could  not  agree  that  he  would  never  in  any 
part  of  the  country  carry  on  his  trade.  In  the  second  case, 
the  restraint  was  valid,  while  in  the  third  case  it  was  void, 
for  while  a  man  might  promise  that  he  would  never  carry 
on  a  certain  trade  or  business  within  the  city  of  New  Tork 
or  a  certain  distance  of  it,  he  could  not  promise  that  he 
would  not  carry  it  on  anywhere  for  five  years.  The  change 
which  the  later  adjudicators  have  made  in  this  classification 
will  be  shown  in  the  following  sections. 

§  325.  Restraint  Unlimited  as  to  Both  Time  and 
Space. —  Agreements  unlimited  as  to  both  time  and  space, 
and  in  total  and  general  restraint  of  trade  are  clearly  void ;  ^ 
as  for  example  an  agreement  that  one  will  never  carry  on  or 
be  concerned  in  the  buHiness  of  an  iron  founder ; '  or  that 
he  will  never  be  interested  in  any  part  of  the  United  States  in 
the  business  of  manufacturing  daguerrotype  materials;^ 
or  that  he  will  never  enorage  in  the  manufacture  of  matches 
in  the  city  of  St.  Louis  or  at  any  other  place.^ 

§  326.  Restraint  Liimited  as  to  Space  bnt  Unlimited  as 
to  Time. —  A  contract  limited  as  to  space  is  not  illegal  be- 
cause it  is  unlimited  in  point  of  time  and  may  therefore 
continue  during  the  whole  life  of  the  party  restrained ;  ^  as 


1  Alger  r.  Thacher,  19  Pick.  61;  81 
Am.  Dec  119 ;  Keeler  v.  Taylor,  63  Pa. 
St  468;  91  Am.  Dec  221;  Chappell  v. 
Brockway^Sl  Wend.  157;  Lange  v.  Werk, 
2  Ohio  St.  619;  Moore  v.  Bonuett,  40  Cal. 
S51'ik  Lawrence  v.  Kidder,  10  Barb.  641; 
Wright  9.  Ryder, 3d  Cal.  842;  96  Am.  Dec 
187;  Long  v.  Towl,  42  Mo.  545;  97  Am. 
Dec  366;  Berlin  Works  r.  Parry,  71  Wis. 
496;  6  Am.  St.  Rep.  236. 


*  Alger  V.  Thacher,  19  Pick.  61 ;  81  Am. 
Dec.  119. 

*  Dean  v.  Emerson,  102  Mass.  480. 
«  Peltz  V.  Echole,  62  Mo.  171. 

»  Angler  r.  Webber,  14  Allen,  211;  92 
Am.  Dec.  748;  Pike  v.  Thomas,  4  Bibb. 
486;  7  Am.  Dec.  741;  Bowser  v.  Bliss,  7 
Blackf.  344;  43  Am.  Dec  93;  Cook  r. 
Johnson,  47  Conn.  178;  86  Am.  Rep.  64; 
Duflfy  V.  Shockey,  11  Ind.  70 ;  71  Am.  Dec 
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the  agreement  of  a  miller  not  to  carry  on  the  same  budi- 
ncss  within  thirty  miles  of  Marion,  Indiana  i^  or  of  a 
batcher  not  to  engage  in  the  same  business  within  five  miles 
of  the  business  sold  ;  ^  or  of  a  physician  not  to  practice  in 
a  certain  town  within  a  certain  dist-ance  of  the  residence  of  the 
covenantee ;  "  or  of  a  milliner  not  to  carry  on  the  same 
business  in  the  future  at  a  place  which  will  interfere  with  the 
business  sold ;  *  or  of  a  lawyer  not  to  practice  in  a  certain 
town;^  or  not  to  trade  as  a  shoe-dealer  in  Addison,  New 
York;*  or  deal  in  fancy-goods  in  Cincinnati,  Ohio;^  or 
in  agricultural  implements  in  Richmond,  Indiana ;  ^  or  in 
cabinet-ware  in  Buffalo,  New  York ;  *  or  in  hardware  in 
Hillsboro,  Illinois ;  ^®  or  in  the  grocery  business  within 
certain  limits  in  Boston,  Massachusetts.^ 

§  327.  Restraint  liimited  as  to  Time  bat  Unlimited  as 
to  Space. — But  if  the  agreement  though  limited  as  to  time 
has  no  limitation  as  to  territory  it  is  void ;  ^  as  the  contract 
of  a  person  that  he  will  not  cany  on  the  trade  of  a  coal 


848;  Worthy  v.  Jones,  11  Gray,  168;  71 
Am.  Deo.  686;  Arnold  v,  KrenUer,  67  la. 
8U;  Gill  V.  Ferris,  82  Mo.  156;  Bowers  v. 
Whittle,  63  N.  H.  147 ;  Harrison  v.  Lock- 
hart,  25  Ind.  112;  Nobles  v.  Bates,  7 
Cow.  807;  Dwight  v.  Hamilton,  113 
Mass.  175;  Haldemanv.  Simonton,  65  la. 
144 ;  Jenkins  v.  Temples,  39  Ga.  656 ;  9B  Am. 
Dec.  482;  Hubbard  v.  Miller,  27  Mich.  15; 
15  Am.  Bep.  158 ;  Grundy  v.  Bd wards,  7  J. 
J.  Marsh.  868;  28  Am.  Deo.  407 ;  Webster 
V.  Buss,  61  N.  H.  40 ;  60  Am.  Bep.  817. 

1  Bowser  v.  Bliss,  7  Blackf.  844;  48 
Am.  Dec  98. 

s  Elves  V.  Crofts,  10  C.  B.  241. 

9  Bntler  v.  Barieson,16  Vt  176;  Linn 
V.  Slgsbee, 67  III.  75;  Cook  v.  Johnson,  47 
Conn.  175;  96  Am.  Bep.  64;  Miller  v 
Blllott,  1  Ind.  484;  50  Am.  Dec  475; 
McGlnrg's  Appeal,  68  Pa.  St  51 ;  Doty  v* 
Martin,  82  Mich.  412;  Tlmmerman  «. 
Deyer,  52  Mich.  84;  50  Am.  Bep.  &0. 

*  Morgan  v.  Perhamus,  86  Ohio  St. 
617;  88  Am.  Bep.  607. 
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A  Smalley  «.  Greene,  52  la.  241;  85  Am. 
Bep.  267. 

«  Cnrtlss  9.  Gokey,  68  K.  T.  300. 

'  Thomas  v.  Miles'  Admr.,  8  Ohio.  St. 
274. 

>  Beard  v.  Dennis,  6  Ind.  200;  63  Am. 
Dec.  880. 

•  Weller  v.  Hersee,  10  Hun,  481. 

i<>  Stewart  v.  Ghallacombe,  11  Ul.  App. 
879. 

u  Piercev.  Woodward,  6  Pick.  206.  In 
measuring  the  distance,  the  rule  is  to 
measure  in  a  straight  line  as  npon  a 
map,  and  not  accordiiig  to  the  usual  or 
practicable  route.  Mouflet  v.  Cole,  L.  B. 
8  Ex.  82;  Duignan  v.  Walker,  28  L.  J. 
Ch.  867 ;  Cook  v.  Johnson,  47  Conn.  175. 

1<  Wiley  9.  Baumgardner,  97  Ind.  66; 
49  Am.  Bep.  427;  Thomas  v.  Miles,  3 
Ohio  St.  274;  Ourtiss  v.  Gokey,  68  N.  Y. 
800;  Dean  r.  Emerson,  102  Mass.  480; 
Albright  V.  Teas,  87  K.  J.  (Eq.)  171; 
Lange  v.  Werk,  2  Ohio  St  520;  Callahan 
V.  Dooley,  45Cal.l58;  Taylor  v.Bla&oh- 
ard,  18  Allen,  870. 


GH.   VII.]      THE   LEGAUTT  OF  THE  AGREEMENT.  §    328 

merchant  for  twenty  years  ;^  or  of  an  innkeeper  for  ten 
years;*  or  of  the  manufacturing  of  dies  for  thirty  years;  * 
or  that  he  will  not  engage  in  the  dry-goods  business  for  five 
years,  with  no  limitation  as  to  place.^ 

In  the  earlier  American  cases  it  was  the  accepted  doctrine 
in  this  country  that  a  contract  wherein  one  of  the  parties 
promised  not  to  carry  on  a  specified  business  at  any  place 
within  the  State  was  void.^  But  in  Oregon  Steam  Naviga- 
Hon  Company  v.  Winsor^*  a  contract  restraining  one  of 
the  parties  from  running  a  steamboat  on  any  of  the  waters 
of  the  State  of  California  was  held  valid,  Mr.  Justice 
Bradley  saying  that  as  this  country  though  composed  of 
a  number  of  States  is  one  country  in  all  matters  of 
trade  and  business,  in  many  cases  it  would  be  taking  a 
narrow  view  of  the  subject  to  condemn  as  invalid  a  con- 
tract not  to  carry  on  a  particular  business  within  a  par- 
ticular State.  Subsequently  in  Michigan  a  contract  not 
to  carry  on  a  publishing  business  in  that  State  was  sus- 
tainedJ 

§  328.  The  Modem  ]>octrine  —  BeasonableDess  of  the 
Bestraint  the  Test. —  The  two  cases  last  cited  in  the  pre- 
ceding section  express  the  modern  doctrine  on  the  subject, 
viz.,  that  no  definite  rule  as  to  the  extent  of  the  restriction 
permissible  can  be  laid  down,  but  that  the  validity  of  an  agree- 
ment in  restraint  of  trade  depends  upon  whether  the 
restraint  is  such  as  to  afford  a  fair  protection  to  the  in- 
terests of  the  party  in  favor  of  whom  it  is  imposed ;  and  that 
whatever  restraint  is  larger  than  the  necessary  protection  of 
the  party  is  oppressive  on  the  other  party,  without  any  coun. 
tervailing  benefit,  and  being  injurious  to  the  interests  of  the 

1  Ward  V.  Byrne.  6  Mees.  ft  W.  548.  v.  Blanobard,  13  Allen,  870 ;  Lawrence  r. 

s  MoMopv.  Mason,  18  Grant  (U.  S.),  Kidder,  10 Barb.  641;  Obappel  v.  Brock- 

4B8.  way,  21  Wend.  157;  Dnnlop  o.  Gregory, 

3  Saratoga  Bank  v.  King,  44  N.  T.  87.  10  K.  Y.  241 ;  More  v.  Bonnet,  40  CaL 

4  Wiley  V.  Banmgardner,  07  Ind.  66;  251 ;  Thomas  v.  Miles,  8  Ohio  St  274. 
49  Am.  Hep.  437.  •  20  Wall.  67. 

»  Wright  V.  Ryder,  36  Cal.  367;  Taylor  '  Beal  v.  Ohase,  31  Mich.  490. 
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public,  is  void  on  the  grounds  of  public  policy.^  There- 
fore a  professional  man  or  any  other  person  engaged  in 
legitimate  business,'  on  selling  bis  good-will  may  bind  him- 
self not  to  resume  practice  or  business  within  what  is  under 
the  circumstances  reasonable,  under  all  the  circumstances  of 
the  case,  for  the  protection  of  the  purchaser.^ 

§  329.  Other  Cases  of  liawfnl  Restraint.  —  The  doctrine 
of  the  last  sections  does  not  apply  to  the  sale  of  a  patent 
right,  as  this  is  a  monopoly  authorized  by  the  government 
itself  for  the  encourugement  of  invention,^  and  therefore  a 
covenant  by  the  vendor  on  the  sale  of  a  patent  that  he  will 
at  no  time  <<  aid,  assist,  or  encourage  in  any  manner  any 
competition,''  against  the  patent,^  or  that  he  will  not 
engage  in  business  in  opposition  to  the  vendee,*  is  valid. 
So  on  the  sale  of  a  secret  process  of  manufacture  of  an 
article,  which  it  is  agreed  shall  be  communicated  for  the 
exclusive  benefit  of  the  buyer,  it  becomes  a  reasonable  and 
necessary  stipulation  that  the  seller  shall  not  communicate 
the  secret  to  any  one,  or  carry  on  the  manufacture  in  the 
future.^ 

Where  a  contract  is  made  for  the  employment  of  a  person 
in  a  certain  trade  or  business,  it  may  be  accompanied  with 


1  BonsBillon  v.  RonB8llon,14  Ch.  Dlv. 
851;  Diamond  Metal  Co.  v.  Roeber,  106 
N.  Y.  473;  60  Am.  Rep.  465;  Talcott  v, 
Brackott,  5  Brad.  (111.)  60;  Hubbard  v. 
Miller,  27  Mich.  15;  15  Am.  Rep.  158; 
Cbappel  V.  Brockway,  21  Wend.  162;  per 
Bronson,  J. ;  Craft  v.  McOonoaghy,  79 
Ul.  850;  Hodge  v.  Sloan,  107  N.  Y.  244;  1 
Am.  St.  Rep.  816. 

s  Where  a  person  agreed  not  to  carry 
on  the  liqaor  business  the  contract  was 
held  valid  on  the  ground  that  this  busi- 
ness was  not  a  trade  to  be  encouraged. 
Harrison  v.  Lockhart,  25  Ind.  112. 

8  McKinnon  Pen  Ck>.  v.  Fountain  Ink 
Co.,  48  N.  Y.  (8.  C.)  442;  Wallls  v.  Day,  2 
M.  &  W.  273;  Alcock  r.  Giberton,  6  Duer. 
76;  McClorg's  Appeal,  58  Pa.  St.  51; 
Hnbbard  v.  MiUer,27  Mich.  15;  Dwlght 
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17.  Hamilton,  118  Mass.  175;  Bontelle  v- 
Smith,  116  Mass.  Ill;  Linn  v.  Sigsbee, 
67  111.  75. 

*  Steams  v.  Barrett,  1  Pick.  443;  11 
Am.  Dec.  223;  Brewer  v.  Lamar,  59  Oa. 
766;  47  Am.  Rep.  776;  Billings  v.  Amea, 
82  Mo.  265. 

^  Morse,  etc,  Mac  Oo.  v.  Morse,  103 
Mass.  78. 

*  Macklnnon  Pen  Co.  v.  Fountain  Ink 
Co., 42  N.  Y.  (S.  0.)442. 

7  Leather  Cloth  Co.  v.  Lorsont,  L.  R. 
9  ^Eq.)  345;  Bryson  v.  Whitehead,  1  Sim. 
&  St.  74;  Jarvis  v.  Peck,  10  Paige,  118; 
Vickery  v.  Welch,  19  Pick.  523;  Peabody 
V.  Norfolk,  98  Masp.  452;  96  Am.  Deo.  664; 
Alcock  17.  Giberton,  5  Duer,  76;  Brewer 
V.  Lamar,  69  Ga.  656;  47  Am.  Rep.  766. 
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an  absolate  and  unlimited  restraint  against  his  carrying  on 
the  same  trade  or  business  for  another  person,  or  in  any 
other  way,  during  the  employment  or  for  a  reasonable  time 
after  the  terra  of  service  has  elapsed ;  ^  as  where  A  agrees 
to  write  plays  for  B's  theater  and  for  no  other ,^  or  to  write 
for  C's  magazine  and  for  no  other .^  1/Vhere  the  employ- 
ment is  for  life,  the  restraint  may  be  for  life.^  And  a 
partner  may  bind  himself  absolutely  not  to  compete  with 
the  firm  during  the  partnership.^ 

And  an  agreement  that  one  person  will  trade  only  with 
another  is  valid;*  as  where  a  physician  agreed,  on  selling 
his  drug  store,  to  send  all  his  prescriptions  to  be  filled  by  one 
druggibt ;  ^  where  A  contracted  to  furnish  B  with  sewing- 
machines  at  a  discount,  and  upon  credit,  provided  that  B 
would  deal  exclusively  with  him ;  ®  where  a  dentist  agreed 
to  purchase  artificial  teeth  of  a  manufacturer  on  condition 
that  the  latter  would  not  sell  such  teeth  to  any  person  in 
the  town  where  the  dentist  resided ;  ^  where  a  hotel-keeper 
contracted  to  buy  no  ice  for  his  hotel  except  of  a  certain 
ice  company  ;  ^^  where  A  leased  part  of  a  warehouse  for  a 
certain  term  to  B  for  the  storage  of  wheat,  agreeing  that 
during  the  term  he  would  not  purchase,  store  or  handle  any 
wheat  in  the  tow^  except  under  the  direction  of  B.^^ 

§  330.  Combinations  Amongr  Workmen.  —  Every  man 
has  a  right  to  work  for  whom  he  pleases  and  on  what  terms 
he  pleases.     He  may  refuse  to  deal  with  a  particular  man 


1  Piltington  v.  Scott,  15  M.  A  W.  657; 
Mlddleton  v.  Brown,  47  L.  J.  Ch.  411; 
Sternberg  v.  O'Brien,  22  Atl.  Bep.  (N.  J.) 
848. 

*  Sf  orris  9.  Ooleman,  18  Ves.  488. 

8  Siiff  V,  CasseU,  2  Jur.  (n.  8.)  848. 

*  Wallis  V.  Day,  2  Mees.  &  W.  273; 
Morris  v,  Coleman,  18  Ves.  438;  Stiff  v, 
Cassol,  2  Jur.  (n.  8.)  348. 

*  Kinsman  v.  Parkbarst,  18  How.  289; 
Dolph  V.  Troy  Laundry  Co.,  28  Fed.  Bep. 
558. 

<  Llghtner  v.  Sfenzel,  85  Cal.  452;  Van 


Marten  r.  Babcock,  23  Barb.  633 ;  Schwa- 
nn r.  Holmes,  49  Cal.  655 ;  Long  v,  Towlc, 
43  Mo.  545;  97  Am.  Dec.  885;  Palmer  v. 
Stebbins,  8  Pick.  188;  15  Am.  Dec  204; 
Brown  v.  Boanpsvell,  78  111.  589;  Levy  v. 
Brown,  41  Wis.  172. 

»  Ward  r.  Hogan,  11  Abb.  K.  C.  478. 

8  Brown  r.  Roansayell,  78  111.  689. 

•  Clark  V.  Crobby.  87  Vt.  188. 

xo  Twomey  v.  People's  Ice  Co.,  66  Cal. 
283. 

u  Kellogg  V.  Larkln,  8  Chand.  188, 
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or  class  of  men.  It  is  perfectly  legal  for  any  number  of 
persons  without  any  unlawful  object  in  view  to  agree  that 
they  will  not  work  for  or  deal  with  certain  persons  or  un- 
der a  fixed  price  or  without  certain  conditions.^  The  test 
is  the  legality  of  the  intent.  Thus  a  combination  of  work- 
men for  the  purpose  of  obtaining  reasonable  prices  for  their 
labor  IS  not  illegal.'  But  of  a  different  nature  is  a  conspiracy 
to  obtain  money  from  an  employer  by  inducing  his  work- 
men to  leave  him  and  deterring  others  from  working  for 
him;  and  any  association,  in  short,  designed  to  coerce 
workmen  to  become  members  or  to  dictate  terms  to 
employers  on  which  their  business  shall  be  conducted,  by 
means  of  threats  of  loss,  interference  with  their  property, 
traffic  or  lawful  employment  of  other  persons,  b,  pro 
tantOy  an  illegal  combination.^ 

§  331.  Oomibinations  among  Employers  and  Traders.-^ 

Contracts  between  employers  or  traders  whose  effect  is  to 
restrain  the  freedom  of  trade  or  the  free  employment  of 
labor  are  illegal  and  void.*  The  following  may  be  said  to 
fall  under  this  rule,  viz. :  An  agreement  between  the 
members  of  an  association  of  salt  manufactures  that  no 
members  should  sell  any  salt  during  the  life  of  the  associa- 
tion except  at  retail  at  the  factory  and  at  prices  fixed  by  a 
conmiittee*^  a  contract  between  a  railroad  company  and  a 


1  Oarew  v,  Batherford,  106  Haas.  1;  8 
Am.  Bep.  887;  Walker  v,  Oronin,  107 
Mass.  655;  Boston  Glass  Co.  v.  Binney,  4 
Fiok.  425;  Bowen  «.  Matheson,  14  Allen, 
490.  This  subject  lies  more  properly  In 
the  criminal  law,  — the  law  of  conspir- 
acy. For  a  learned  dlscnsslon  of  the  law 
as  to  conspiracies  to  control  wages  of 
workmen,  see  People  v.  Fisher,  14  Wend. 
9;  and  note  in  S8  Am.  Dec  507;  Oom.  v* 
Hnnt,  4  Met  111 ;  88  Am.  Dec.  846. 

9  Sayre  v.  Ben.  Assn.  1  Dot.  143 ;  85  Am. 
Dee.  618;  and  see  Brown  v.  MatbesonJ4 
Allen,  608 ;  Snow  v.  Wheeler,  113  Mass.  185* 

8  Old  Dominion  S.  S.  Oo.  v.  McEenna, 
80  Fed.  Bep.  48. 
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4  Hooker  v.  Vandewater,  4  Denio, 
849;  47  Am.  Dec  258;  Morris  Bun  Coal 
Oo.  V.  Barclay,  68  Pa.  St.  178 ;  8  Am.  Bep. 
159;  Hartford,  etc,  B.  B.  Co. «.  New  Tork, 
etc,  B.  B.  Co.,  3  Bob.  (N.  T.)  416;  Olanoj 
V,  Onondaga,  etc,  Co.,  63  Barb.  875; 
Kurtz  V,  Citizens*  Oil  Co.,  73  Pa.  St.  88t; 
Arnottv.  Coal  Co.,  68 N.  Y.658;  28  Am. 
Bep.  190;  Santa  Clara,  etc,  Co.  v.  Hayes, 
76  Cal.  387;  Oregon  Steam  Nay.  Ca  v. 
Hale,  1  Wash.  883;  Wiggins  Ferry  Co., «. 
B.  B.  Co.,  5  Mo.  (App.)  847.  Stewmrt  «. 
B.  B.  Co.,  88  N.  J.  (L.)  605. 

•  Cent  Ohio  Salt  Oo.  v,  Onthile,  8i 
Ohio  St.  666. 
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telegraph  company  that  the  former  will  not  allow  any  other 
telegraph  company  to  construct  a  line  along  its  road  ;  ^  an 
agreement  hj  members  of  a  carrying  association,  the  terms 
of  which  are  that  no  one  should  carry  freight  for  less 
than  the  rate  fixed  by  the  association ,  without  regard  to  the 
question  whether  the  rate  was  reasonable  or  not ;  ^  a  con- 
tract entered  into  between  two  gas  companies,  that  one  of 
them  shall  discontinue  for  a  hundred  years  the  manufact- 
ure and  sale  of  illuminating  gas  in  a  city  in  which  it  had 
been  granted  by  the  legislature  the  right  to  manufacture 
and  sell  such  gas ;  ^  an  agreement  between  two  large  coal- 
mining companies  that  one  would  take  all  the  coal  the  other 
should  mine  and  the  other  should  not  sell  to  any  third 
parties;^  a  grant  of  the  <*  exclusive  "  right  of  way  and 
privilege  to  construct  and  maintain  tubing  for  the  trans- 
portation of  oil  through  a  tract  of  two  thousand  acres  of 
land;^  an  agreement  by  several  commercial  firms  by  which 
they  bound  themselves  for  the  term  of  three  months  not  to 
sell  any  India  cotton  bagging,  except  with  the  consent  of 
the  majority  of  them ;  *  an  agreement  between  the  grain- 
dealers  of  a  town  which  purported  to  be  a  contract  of 
partnership  for  the  purpose  of  dealing  in  grain,  but  the 
real  object  of  which  was  to  form  a  secret  combination  to 
control  the  grain  trade  and  suppress  competition ;  ^  a  con- 
tract by  which  one  railroad  company  agrees  with  another 
not  to  do  business  between  certain  points,  and  not  to  con- 
nect with,  or  take  business  from,  or  give  business  to,  aziy 


1  Westezn  Union  TeL  Oo.  v.  American 
Union  Tel.  Co.,  65  Ga.  IGO ;  88  Am.  Bep. 
781 ;  Western  Union  Tel.  Co.  v.  B.  R.  Co., 
8  McCrary,  130;  Western  Union  TeU  Co. 
V,  Tel.  Co.,  2S  Fed.  Rep.  12 ;  Baltimore, 
etc,  Tel.  Co.  V.  Western  Union  Tel.  Co., 
24  Fed.  Bep.  819.  Bat  see  Western 
Union  Tel.  Oo.  v.  Tel.  Co.,  7  Biss.  807; 
Western  Union  TeL  Co.  v.  B.  B.  Co.,  86 
IlL  246;  29  Am.  Bep.  28. 

s  Sayre  v.  Benevolent  Assn.,  1  DavaU, 
148;  85  Am.  Dec.  613;  Stanton  v.  Allen, 
A  Denio,  484 ;  49  Am.  Dec.  282 ;  Hooker  v. 


Venderventer  4  Denio,  349;  47  Am.  Deo. 
258. 

s  Chicago  Gas  Liglit  Co.  v.  Gas  Light 
Co.,  121  lU.  530;  2  Am.  St.  Bep.  124. 

*  Arnott  V.  Coal  Co.,  68  N.  T.  658;  28 
Am.  Bep.  190. 

*  West  Virg.  Trans.  Co. «.  Ohio  Biver 
Pipe  Line  Co.,  22  W.  Va.  600;  46  Am.  Bep. 
627. 

*  India  Assn.  v.Kock,  14  La  Ann.  168. 
7  Craft  V.  McOonooghy,  79  Bl.  846;  22 

Am.  Bep.  171. 
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other  railroad  Tvhich  may  be  afterwards  constructed,  and 
not  accept  freight  and  passengers  from  a  certain  other  com- 
pany, except  at  higher  than  the  usual  rates.^ 

So  contracts  for  the  purpose  of  making  what  is  called  a 
**  corner ''  in  the  market  whereby  to  control  the  prices  of 
articles  of  necessity  in  life,  such  as  bread-stuffs,  fuel,  etc., 
are  void  as  against  public  policy.' 

§  332.  Garrlen  of  Goods  —  liimitlnfir  Liability  for 
Negrlifirence.  —  A  common  carrier  has  two  distinct  liabili- 
ties, including  first  all  losses  occasioned  by  accident  or  mis- 
take and  without  his  fault,  where  he  is  liable  by  the  custom 
of  the  realm,  or  the  common  law,  as  an  insurer,  and,  sec- 
ond, for  all  losses  occasioned  by  his  default  or  negligence, 
where  he  is  liable  as  an  ordinary  bailee.  In  this  country 
it  is  held  that  he  may  limit  his  responsibility  as  an 
insurer,  by  special  contract,  but  that  he  cannot  by  any  con- 
tract exempt  himself  from  responsibility  for  the  conse- 
quences of  his  own  negligence,  or  for  the  negligence  of  his 
servants  or  agents  —  contracts  of  the  latter  kind  being 
considered  as  being  void,  because  they  are  against  publio 
policy,  and  because  they  are  supposed  to  be  obtained  under 
circumstances  which  give  to  the  carrier  an  undue  advantage 
in  obtaining  terms  which  the  law  cannot  enforce  without 
giving  its  sanction  to  injustice  and  oppression.^ 

§  333.  Contracts  Witli  Innlceepem.  —  The  innkeeper, 
like  the  common  carrier,  is  at  common  law  an  insurer  of  the 
property  of  his  guests.^    This  rule  had  its  origin  in  con- 


1  Denyer,  etc.,  R.  B.  Co.  v.  B.  R.  Co., 
16  Fed.  Bep.  6B0. 

t  Raymond  v.  Leavitt,  46  Mich.  447; 
il  Am.  Rep.  170;  Sampson  v.  Shaw,  101 
Mass.  145;  8  Am.  Rep.  827;  Morris  Ran 
Coal  Co.  V.  BadLay  Coal  Co.,  68  Pa.  St 
174;  Arnot  v.  Coal  Co.»  68  N.  Y.  658; 
28  Am.  Rep.  170;  Fisher  v.  Bush,  85  Han, 
646 ;  Graft  v.  McConoaghy,  gupra;  Wright 
V,  Crabbs,  78  Ind.  487.    Thoagh  we  hare 
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seen  that  under  some  clroamstances  it 
Is  lawful  for  parties  to  associate  to  bay 
property  at  pablio  sale.  Smith  «.  UUman« 
68  Md.  188;  48  Am.  Rep.  829.  Ante,  $  887. 

8  R.  R.  Co.  V.  Lookwood,  17  WalL  887. 
The  decisions  on  this  subject  are  too 
numerous  to  cite  here.  See  Lawson's 
Contracts  of  Carriers,  §  28,  e(  teq.,  where 
the  cases  are  collected. 

*  Cayle's  Case,  8  Coke,  82;  Berkshire 
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■iderations  of  public  policy.  It  was  essential  to  the  inter- 
ests of  the  realm  that  every  facility  should  be  furnished  for 
secure  and  convenient  intercourse  between  different  por- 
tions of  the  kingdom*  The  safeguards,  of  which  the  law 
gave  assurance  to  the  wayfarer,  were  akin  to  those  which 
invested  each  English  home  with  the  legal  security  of  a 
castle.  The  traveler  was  peculiarly  exposed  to  depreda- 
tion and  fraud ;  he  was  compelled  to  repose  confidence  in  a 
host  who  was  subject  to  constant  temptation,  and  favored 
with  peculiar  opportunities  if  he  chose  to  betray  his  trust  .^ 
But  by  statute  in  a  number  of  the  States,  an  innkeeper's 
extraordinary  liability  has  been  restricted,  and  he  is  per- 
mitted to  relieve  himself  from  the  common-law  liability  for 
money  or  valuables  lost  or  stolen,  by  posting  a  notice  that 
he  keeps  a  place  for  their  deposit.^ 

And  though  the  common  law  permitted  him  to  restrict  his 
liability  by  special  contract  with  his  guest,  such  a  contract 
could  neither  be  made  nor  will  the  statutory  exceptions 
be  so  construed  as  to  cover  any  loss  arising  from  his 
negligence — such  an  exemption  being  contrary  to  public 
policy.' 


Woolen  Oo.  r.  Fxoolor,  7  Oiiah.  488 ;  Bloh- 
mond  V.  Smith,  8  Barn.  A  0. 9;  Morgan  v. 
Bayey,  6  Horl.  A  N.  277 ;  Day  v.  Bather,  S 
HurU  A  0. 14;  Shaw  v.  Berry,  81  Me.  478; 
52  Am.  Deo.  888;  Norcross  «.  Norcroas,  68 
Me.  168;  Shoecraft  v.  Bailey,  25  Iowa, 
558;  Manning  v.  Wells,  9  Hnmph.  746; 
51  Am.  Dec  688;  Waahbom  «.  Jones,  14 
Barb.  198;  Welsenger  v.  Taylor,  1  Bosh. 
875 ;  89  Am.  Dec  626;  Barrows  v.  Trleber, 
21  Md.  820;  88  Am.  Dec  590;  Saseelr  «. 
Clark,  87  Oa.  242;  Fnller  «.  Coats,  18  Ohio 
St.  848;  Williams  v.  Barle,  44  N.  Y.  172; 
McDonald  v.  Edgerton,  5  Barb.  560; 
Oheesborongfa  v.  Taylor,  12  Abb.  Pr.  287; 
Maieer  v.  Brown,  1  Oal.  221 ;  52  Am.  Dec. 
808;  Walsh  v.  Porterfleld,  87  Pa.  St.  876; 
Bamaley  v.  Leland,  48  N.  T.  589;  Hallen- 
baker.  Fish,  8  Wend.  547;  84  Am.  Dec 
88;  Neal  v.  Wilcox,  4  Jones,  146;  67  Am. 
Dec  866;  Pettigrew  v.  Bamum,  11  Md. 
484;  69  Am.  Dec.  212;  Pinkerton  v.  Wood- 


ward, 88  Oal.  600;  91  Am.  Dec657;  Thiok- 
ston  V.  Howard,  8  Blackf.  685;  Sibley  v. 
Aldrich,  88  N.  H.  568;  66  Am.  Dec  745; 
Halett  V.  Swift,  42  Barb.  849;  88  N.  Y. 
571 ;  88  Am.  Dec  405;  Piper  v.  Manny,  21 
Wend.  282;  Gnnnell «.  Cook,  8  Hill,  486; 
88  Am.  Dec  668;  Mason  v.  ThompsoOf  9 
Pick.  280 ;  20  Am.  Dec  471. 

1  Hnlett  V.  Swift,  88  N.  Y.  571 ;  88  Am. 
Dec  668. 

8  Such  statutes  are  In  force  in  Ala- 
bama, California,  Delaware,  Dakota, 
Georgia,  Illinois,  Iowa,  Kentucky, 
Louisiana,  Maryland,  Michigan,  Min- 
nesota, Missouri,  Nebraska,  Mew  Jersey, 
Mew  York,  Ohio,  Pennsylvania,  Bhode 
Island,  Tennessee  and  Wisconsin.  In 
Missouri  and  Wisconsin,  the  Innkeeper 
is  not  liable  for  a  loss  by  Are  not  pro- 
duced by  him  or  any  of  his  servants. 
See  Lawson  Bights,  Rem.,  A.  Pr.,  $  1788. 

8  Lawson  Bights,  Bom.  A  Pr.,  fi  1787 
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§  334.  Contracts  with  Telegraph  Companies.  —  For 
similar  reasons  of  public  policy  to  those  which  we  have 
seen  prevent  a  common  carrier  from  escaping  liability  for 
negligent  acts,  a  telegraph  company  is  not  permitted  to 
avoid  its  liability  for  the  consequences  of  the  negligence  of 
itself  or  its  duly  authorized  agents.^  Therefore,  notwith- 
standing any  agreement  or  condition  in  the  contract  between 
the  sender  and  the  company,  the  latter  will  still  be  liable 
for  mistakes  happening  in  consequence  of  its  own  fault, 
such  as  want  of  proper  skill  or  ordinary  skill  on  the  part  of 
its  operatives,  or  the  use  of  defective  instruments,  though 
it  will  not  be  liable  for  mistakes  occasioned  by  causes 
beyond  its  control,  such  as  atmospheric  changes,  or  the 
vagaries  of  electricity,  provided  these  mistakes  couid  not 
have  been  avoided  by  the  exercise'  of  ordinary  care  and 
skill  on  the  part  of  the  operating  agents  of  the  company.^ 


§  335.  Carriers  of  Passengrers  —  liimiting:  Liabilily 
for  Negligence. — A  carrier  of  a  passenger  who  has  paid  a 
consideration  for  his  passage  can  not  exempt  himself  from 
liability  for  damages  caused  by  his  own  negligence  or  that 
of  his  servants,  by  any  contract  which  he  may  have  in- 


1  Western  Union  Tel.  Co.  v.  Bnohan- 
an,  86  Ind.  429;  0  Am.  Bep.  744;  Trae  v. 
International  TeL  Co.,  60  Me.  19;  11  Am. 
Bep.  166;  Breese  v.  United  States  TeL 
Co.,  48  N.  T.  132 ;  8  Am.  Bep.  626 ;  Bedpath 
V,  Western  Union  Tel.  Co.,  113  Mass.  71; 
17  Am.  Bep.  69;  Grlnnell  v.  Western 
Union  Tel.  Co.,  113  Mass.  899;  18  Am. 
Bep.  485;  Ellis  r.  Am.  Tel.  Co.,  13  AUent 
226 ;  Candee  v.  Western  Union  TeL  Co.,  34 
Wis.  471 ;  17  Am.  Bep.  463 ;  Western  Union 
TeL  Co.  V.  Fontaine,  68  Ga.  433 ;  Wannv . 
Western  Union  TeL  Co.,  87  Mo.  472 ;  90 
Am.  Deo.  395 ;  Dorgan  v.  Telegraph  Co. 
1  Am.  L.  T.  406;  Bweetland  v,  lUlDois 
etc,  TeL  Co.,  27  Iowa,  433;  1  Am.  Bep. 
286:  Bartlett  v.  TeL  Co.,  62  Me.  209;  16 
Am.  Bep.  487;  Mandee  v.  Western  Union 
TeL  Co.,  87  Iowa,  214;  18  Am.  Bep.  8; 
Telegraph  Co.  v.  Griswold,  87  Ohio  Bt. 
801;  41  Am.  Bep.  600:  White  v.  Western 
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Union  TeL  Co.,  14  Fed.  Bep.  710;  Ayer  « 
Western  Union  TeL  Co.,  79  Me.  493;  1 
Am.  St.  Bep.  868;  Smith  v.  Western 
Union  TeL  Co., 83  Ky.  104 ;  4  Am.  St.  Bep. 
126;  Harkness  v.  Western  Union  TeL 
Co.,  78  Iowa,  190;  6  Am.  St.  Bep.  67S; 
Western  Union  TeL  Go.  v.  Crall,  88  Kan. 
679;  6  Am.  St  Bep.  796. 

*  Swoetland  «.  Illinois,  etc.,  Tel.  Co., 
27  Iowa,  433;  1  Am.  Bep.  286;  ManvlUe 
V.  Western  Union  Tel.  Co.,  87  Iowa,  214: 
18  Am.  Bep.  8;  Passmore  v.  Western 
Union  TeL  Co.,  78  Pa.  St.  238;  9  Phila.  88; 
Candee  v.  Western  Union  Tel.  Co.,  84 
Wis.  471;  17  Am.  Bep.  468;  Western 
Union  TeL  Co.  v.  Tyler,  74  lU.  168;  24 
Am.  Bep.  279;  60  111.  421 ;  Aiken  o.  Tele- 
graph Co.,  6  S.  C.  868;  Western  Union 
TeL  Co.  V,  Graham,  1  CoL  280;  9  Am. 
Bep.  186. 
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daoed  his  customer  to  approve.  Such  a  contract  is  void  as 
against  the  policy  of  the  law,^  even  though  the  passenger  is 
a  gratuitous  one,  riding  free  and  paying  no  fare.^ 

§  386.  Agreenoients  Affecting  Duties  Towards  Third  Per- 
sons. —  It  has  been  suggested  ^  that  agreements  which  tend 
to  discourage  moral  duties  towards  third  persons  are  void  as 
against  public  policy,  as  for  example  a  covenant  by  a  laud 
owner  to  let  all  his  cultivated  land  lie  waste,  or  a  clause  in 
a  charter  party  prohibiting  deviation  even  to  save  life.  An 
illustration  of  agreements  invalid  because  they  tend  towards 
the  omission  of  a  legal  duty  towards  individuals  is  to  be  seen 
in  those  by  which  a  father  deprives  himself  of  the  right  to 
the  custody  of  his  children.*  Therefore  a  contract  by  which 
a  father  surrenders  custody  of  his  child  may  be  revoked  by 
him  at  any  time,  and  if  the  party  to  whom  it  has  been 
transferred  refuses  to  deliver  it  he  may  obtain  possession 
by  habeas  corpus,^  unless  in  the  opinion  of  the  court,  it 
would  be  greatly  to  the  benefit  of  the  child,  on  account  of 


1  See  Lawton'B  Contnoto  of  Oarrien,  creasing  aootdente  through  the  deoreM- 

}  114,  «t  teq.,  where  the  nnmerons  cases  Ing  care  and  vigilance  on  the  part  of 

•n  this  point  are  collected.  those  corporations,  and  they  will  con- 

s  Ballroad  Co.  v.  Lookwood,  17  Wall,  tlnae  to  be  reaped  until  a  just  sense  of 

807;  Mobile,  etc.  B.  Co.  v.Hopkins,41Ala>  pnblic  policy  shall  lead  to  restrictive 

;  Ohio,  etc,  R.  Oo.  v,  Selby,  47  Ind.  471 ;  legislation  upon  the  former  to  make  this 


Bose  V.  Des  Moines  Valley  B.  Co.,  39  la.  kind  of  contracts."     Bat  neither  the 

t46;  Jacobas  v.  St  Paol,  etc.  R.  Co.,  20  courts  nor  the  legislature  has  yet  given 

Mlnn.l25;Gulf,etc,R.Co.v.McQown,  66  heed  to  this  warning.    See  Seybolt  v. 

Tex.  640;  Annas  v,  Milwaukee,  etc.,  B.  New  York,  etc,  B.  Co.,  96  K.  T.  662;  47 

Co.,  67  Wis.  46 ;  68  Am.  Rep.  388.    In  some  Am.  Rep.  75  (1886) ;  Ulrlch  v.  New  York, 

States  a  different  and  to  the  author  etc,  R.  Co.,  108  N.  Y.  80;  2  Am.  St.  Rep. 

an   unwise  view    of  the   question    is  868  (1888). 

taken.  See  Lawson*s  Contracts  of  Oar-  8  Pollock  Contr.  S06,  citing  Oockbnm 
riers,  $  219,  ei  »eq. ;  Kinney  r.  Cent  R.  C.  J.,  in  6  O.  P.  D.  806. 
Co.,  82  N.  J.  (L.)  407;  34  Id.  613;  Oris-  *  See Lawsou  Righto,  Rem.APr.,§  816; 
wold  V.  New  York,  etc.,  R.  Oo.  63  ReScarritt,  76Mo.  665;43  Am.  Rep.  768. 
Conn.  871;  66  Am.  Rep.  115;  Quimby  •  Regina  v.  Smith,  16  Eng.  L.  A  Eq. 
9.  Boston,  etc,  R.  Oo  ,  23  N.  E.  Rep.  221;Schouler  onDom.  Rel.,251;Torring- 
206;  and  the  New  York  cases  from  ton  v.  Norwlck,  21  Oonn.  643;  People  v, 
WeUsv.  New  York  Cent.  R.  Co.,  28  Barb.  Mercien,  8  Hill,410;  88  Am.  Doc  644; 
641  (1858)  24  N.  Y.  181  (1862)  to  Stinson  v.  State  v.  Baldwin,  ft  N.  J.  (Eq.)  454;  46 
New  York,  etc,  R.  Co.,  83  N.  Y.  333  (18G6),  Am.  Dec.  399 ;  Brooke  r .  Logan,  112  Ind. 
where  Davis,  J,  says  "  The  fruito  of  the  183;  2  Am.  St.  Rep.  177;  State  v.  Libbey, 
rale  are  already  being  gathered  in  in-  44  N.  U.  321;  82  Am.  Dec.  228. 
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the  character,  or  means  of  support  of  the  father,  that  it 
should  remain  in  the  custody  of  the  person  to  whom  h« 
committed  it.^  The  principle  running  through  all  the 
cases  is  that  the  custody  of  children  cannot  be  made  a  mere 
matter  of  bargain,  and  that  the  parent  **  cannot  bind  him- 
self conclusively  by  contract  to  exercise  in  all  events  in  a 
particular  way  rights  which  the  law  gives  him  for  the  benefit 
of  his  children  and  not  for  his  own/'  ' 

So  a  contract  by  a  servant  with  his  master  to  waive  all 
damages  for  injuries  resulting  from  the  negligence  of  the 
latter  is  void  as  against  public  policy.*  For,  as  in  the  case 
of  the  carrier  of  passengers,  the  law  will  not  permit  an 
agreement  whose  tendency  (by  removing  one  of  the  re- 
straints against  negligence  and  want  of  care,  viz. :  the  lia- 
bility to  pay  damages  in  a  court  of  law),  is  to  render  a 
person  or  corporation  less  careful  of  the  safety  of  indi- 
viduals or  of  the  public.  In  a  recent  case  in  Iowa  it  was 
held  that  a  contract  by  a  railroad  iu  settlement  of  a  claim 
for  personal  injuries  by  an  employe  to  give  him  permanent 
employment  on  a  switch-engine  is  not  void  as  against  pub- 
lic policy  in  that  it  would  require  the  company  to  employ 
the  injured  person,  even  though  he  was  not  competent,  in 
violation  of  its  obligation  to  the  public ;  for  such  a  contract 
does  not  require  the  company  to  keep  him  at  work  when 
incapable.^ 

(d)  jEff^ect  of  Illegality  upon  Agreement, 

§  337.  Introductory.  —  We  have  reached  now  the  last 
branch  of  the  subject  of  Illegality  in  Contract,  viz.,  its 
effect  upon  the  validity  of  a  contract.  And  although  the 
principle  is  of  course  that  an  unlawful  agreement  cannot  be 

1  Vener  v.  Ford»  87  Ark.  27;  Dramb  Paciflo  B.  B.  Co.  v.  Peayey,  29  Kan.  ie0; 

V.  Keen,  47  la.  4S5 ;  State  «.  Barrett,  45  K.  44  Am.  Bep.  080 ;  Lake  Shore,  etc.  B.  B. 

H.  16 ;  Bently  v.  Terry,  58  Ga.  656 ;  27  Am.  Go.,  v.  Spangler,  44  Ohio  St  471. 
Bep.  897.  *  Jessap  v.  Chicago  ^fcc  By.  Oo.,  48  K. 

a  Andrews  «.  Salt,  8  Oh.  822.  W.  Bep.  77. 

s  Cook  V,  R.  B.  Co.,  72  Ga.  48 ;  Kansas 
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enforced,  yet  it  will  be  found  when  one  comes  to  examine 
ille<;al  agreements  with  a  view  to  their  enforcement  in  a 
court  of  law  that  this  maxim  is  not  universally  true.  The 
reason  for  this  is  that  the  effect  of  illegality  upon  the 
validity  of  contracts  in  which  it  appears  must  of  necessity 
vary  according  to  circumstances.     For  ; 

(a)  The  illegality  may  affect  the  whole,  or  only  a  part 
of  a  contract,  and  the  legal  and  illegal  parts  may  or  may 
not  be  capable  of  separation. 

(b)  The  direct  object  of  a  contract  may  be  the  doing  of 
an  illegal  act,  or  the  direct  object  may  be  innocent  though 
the  contract  is  designed  to  further  an  illegal  purpose. 

(c)  The  parties  may  both  be  ignorant,  or  both  be  aware 
of  the  illegality  which  remotely  or  directly  affects  the 
transaction ;  or  one  may  be  innocent  of  the  objects  intended 
by  the  other. 

(d)  The  contract  may  be  legal  where  it  was  made  and 
illegal  where  it  is  to  be  performed,  or  vice  versa^  or  it  may 
be  legal  or  illegal  as  the  case  may  be  in  the  jurisdiction 
where  it  is  sought  to  be  enforced. 

(e)  The  law  may  have  been  changed  between  the  time 
of  its  making  and  the  time  of  performance  or  enforcement. 

And  (f )  It  should  not  be  forgotten  in  this  connection 
that  an  agreement  in  which  no  illegality  appears,  and  of 
which  neither  the  considetation  nor  the  promise  in  itself 
imports  any  illegality,  may,  Yievertheless,  be  made  for  an 
illegal  purpose,  and  the  agreement,  though  unobjectionable 
in  its  terms,  may  then  be  rendered  void  by  the  illegality  of 
the  purpose  for  which  it  is  made.  And  for  the  proving  of 
the  real  purpose  oral  evidence  is  always  admissible,  even 
though  the  contract  be  under  seal.^ 

§  338.  Consideration  or  Promise  Wholly  Ulegral.  —  If 

the  whole  consideration  or  the  whole  promise  is  illegal  the 
agreement    is  void;  if  it  is  executed  the  courts  will  not 

1  See  poMt,  {  375. 
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interfere  9  \¥hile  if  the  contract  is  executory  thej  will  lend 
no  aid  to  either  party  to  enforce  it.^ 

§  339.  OonBideratioii  Liegal  but  Promise  ParOy  nie- 
iral.  —  A  lawful  promise  made  for  a  lawful  considera- 
tion is  not  invalid  simply  by  reason  of  an  unlawful  promise 
being  made  at  the  same  time  for  the  same  consideration ^^ 
for  as  said  in  an  old  case:  '  **  That  if  some  of  the  covenants 
of  an  indenture  or  of  the  conditions  indorsed  upon  a  bond 
are  against  law,  and  some  good  and  lawful,  in  this  oase 
the  covenants  or  conditions  which  are  agunst  law  are  void 
ab  initio  and  the  others  stand  good/'  Thus  a  contract  in 
restraint  of  trade  may  be  valid  as  to  the  limits  which  are 
reasonable  though  void  as  to  others.^  Therefore  where  A 
agreed  with  B  not  to  manufacture  ochre  in  Lehigh  county 
or  elsewhere  it  was  held  that  he  might  be  enforced  from 
manufacturing  in  Lehigh  county ;  ^  and  where  the  contract 
was  that  the  defendant  would  not  engage  in  the  manufacture 
of  matches  **  in  the  city  of  St.  Louis  or  at  any  other  place/' 
it  was  held  that  the  covenant  though  void  as  a  general 
restraint  was  valid  as  restricted  to  St.  Louis.* 

In  the  early  history  of  the  common  law  the  judges,  fear- 
ing that  statutes  might  be  eluded,  laid  it  down  that  a 
<<  statute  is  like  a  tyrant,  where  he  comes  he  makes  all  void. 


1  See  anU,  §  M;  Implied  CotUracU, 
s  Presbery  V.  Fisher,  18  Mo.  60 ;  Leavltt 
V.  Palmer^  8  N.  T.  19;  State  v,  Flndley.lO 
Ohio,  51 ;  Ohio  v.  Board  of  Edacatioo,  85 
Ohio  St  619;  Penn.  Co.  v.  Weiitz,37  Ohio 
Sk  838;  Stewart  V.  Lehigh  Valley  R.  Co., 
38N.  J.  (L.)  530;  Erie  B.  Co.  v.  Union, etc., 
Co.*  85  N.  J.  (L.)  240;  United  States  v. 
Bradley,  10  Pet.  360;  Gelpcke  v.  Dabnqne, 
1  Wall.  222;  United  States  v.  Hodaon,  10 
Wall.  408;  United  States  v.  Mora,  97  U 
6. 422 :  Ware  v.  Carry,  67  Ala.  782 ;  Thayer 
V,  Bock,  18  Wend.  53;  Loomisr.  Newball, 
16  Pick.  159;  Hananer  v.  Gray,  25  Ark. 
850;  99  Am.  Dec.  226.  A  distinction  has 
been  made  In  a  few  cases  between  what 
IB  malum  prohibition  and  malum  in  se,  un- 
der which  it  is  held  that  any  stlpolatlon 
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to  perform  an  immoral  act  will  render 
the  contract  Toid  in  Mo,  Bleibaaer  «. 
Wirth,10Bi8S.69. 

'  Plgots'  Case,  Coke  Bep.  26. 

*  Hubbard  v.  MlUer,  27  Mich.  15;  16 
Am.  Bep.  158;  Dean  v.  Bmerson,  102 
Mass.  480. 

ft  Smith's  Appeal,  118  Pa.  St  679. 

•  Poltz  V.  Bchole,  62  Mo.  171.  But  an 
action  will  not  He  on  a  promise  made  for 
one  entire  consideration,  a  part  of  which 
is  unlawful  as  being  in  restraint  of  trade. 
If  there  has  been  no  apportionment  made 
or  means  of  apportionment  famished 
by  the  parties  themselves.  Bishop  v. 
Palmer,  146  Mass.  407;  4  Am.  St  Bep. 
389. 
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§    341 


but  the  common  law  is  like  a  nursing  father,  making  only 
void  that  part  where  the  fault  is  and  preserves  the  rest/'  ^ 
This  distinction  is,  however ,  not  now  regarded,^  and  if  part 
of  an  agreement  is  contrary  to  statute,  this  does  not  avoid 
or  annul  other  parts  which  are  separable  from  the  bad  part, 
and  not  founded  upon  it,  unless  the  statute  expressly  or  by 
necessary  implication  declares  the  whole  void.' 

§  340.  Consideration  Partly  Illegal. —  If  any  part  of  a 
single  consideration  for  one  or  more  promises  is  illegal  the 
whole  agreement  is  void,  for  public  policy  will  not  permit  a 
party  to  enforce  a  promise  which  he  has  obtained  by  an 
illegal  act  or  an  illegal  promise,  although  he  may  have  con- 
nected with  this  act  or  promise  another  which  is  legal. ^ 
And  it  must  be  remembered  that  this  rule  does  not  extend 
to  a  consideration  which  is  merely  void  but  not  illegal,  for 
where  the  consideration  in  a  contract  consists  of  several 
matters  and  is  partly  void,  if  any  valid  consideration  re- 
mains, it  is,  in  general,  sufficient  to  support  the  promise; 
as  where  part  of  the  stated  consideration  is  impossible  or 
unintelligible,  or  immaterial,  it  may  be  rejected,  and  the 
promise  supported  by  that  which  is  valid.^ 

§  341.  Several  Considerations,  Some  Ijegal  and  Some 
Ulegral. —  Where  there  is  one  promise  made  upon  severiil 
considerations,  some  of  which  are  bad  and  some  good,  the 


1  Pollock  on  Contr.  321 ;  Anson  Oontr. 
190. 

9  U.  S.  V.  Bradley,  10  Pet  84S;  Hynds 
V.  BLays,  25  Ind.  31 ;  State  v.  Flndley,  10 
Ohio  51;  Pickering  v.  B.  Go.,  li.  B.  3  O.  P. 
860. 

'  Band  v.  Mather,  11  OoBh.  1;  09  Am. 
Dec  131. 

«  Blxby  V.  Moore,  51  N.  H.  402;  Bank 
V.  Kay,  a  N.  Y.  87 ;  Perkins  v.  Gammlngs, 
3  Gray,  256;  Henderson  v.  Palmer,  71  lU. 
579;  Tobey  v.  Bobinson,  99  IlL  S82; 
Blckettav.  Harvey,  106  Ind.  564;  Bishop 
V.  Palmer,  146  Mass.  469;  4  Am.  St.  Bep. 


339;  Woodmff  v.  HInmaa,  11  Vt.  892; 
Snfder  v.  WiUey,  83  Mich.  438;  Wldoe  v. 
Webb,  20  Ohio  St  481 ;  Megnire  v.  Cor- 
wine,  101  U.  S.  108;  Petit  v.  Petit,  32 
Ala.  288;  Chandler  v,  Johnson,  89  Ga. 
85;  James  v.  JelUson,  84  Ind.  202;  Mo- 
Qoade  v,  Bosecrans,  36  Ohio  St  442. 

•  Shackwell  «.  Bosler,  2  Bing.  N.  O. 
646;  Bing  v.  Boxbrongh,2  Cromp.  A  J. 
418;  King  v.  Sears,  8  Gromp.  M.  A  B.  48; 
Oathing  V.  Lynn,  2  Barn.  A  AdoL  232; 
Thomas  v.  Thomas,  2  Q.  B.  851 ;  Jarvis  v. 
Peck,  1  Hoff.  Oh.  479;  Cobb  v.  Gowdezy, 
40  Vt  25;  94  Am.  Dec.  870. 
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promise  is  wholly  void,  for  it  is  impossible  to  say  whether 
the  legal  or  illegal  portion  of  the  consideration  most  affected 
the  mind  of  the  promisor  and  induced  his  promise.^  Thus 
where  a  note  is  given  in  payment  of  an  account^  some  of  the 
items  of  which  are  legal  and  some  illegal  although  an  action 
would  lie  for  so  much  of  the  account  as  is  made  up  of  law- 
ful items,  the  note  itself  is  entirely  void,  and  the  plaintiff 
cannot  recover  on  the  note  even  to  the  extent  of  the  lawful 
items  .^ 

§  342.  Promises     and      Consideration     Severable. — 

Where  the  contract  consists  of  several  parts,  so  that  there 
are  several  promises  based  on  several  considerations,  the 
fact  that  one  or  more  of  these  considerations  is  illegal  will 
not  avoid  all  the  promises,  if  those  which  were  made  upon 
legal  considerations  are  severable  from  the  others.^  Thus 
where  goods  are  sold  at  a  separate  price  for  each  article, 
and  the  sale  of  some  of  the  articles  is  illegal,  an  action  will 
lie»  nevertheless,  for  the  price  of  any  of  the  other  articles.^ 
But  where  a  contract  contains  illegal  stipulations,  and  to 
sustain  it  in  part  would  be  practically  to  sustain  it  alto- 
gether, the  court  will  treat  it  as  wholly  void.^  So  in  the 
case  of  an  alternative  promise,  one  branch  of  which  is 
legal  and  the  other  illegal,  the  legal  branch  can  be  en- 
forced/ 


1  Bredln's  Appeal,  92  Pa.  St.  247; 
Wiener  r.  Bardwell,  38  Mich.  278;  Olark 
V.  Ricker,  14  N.  H.44;  Sumner  v.  Sam- 
mers,  64  Mo.  840;  Baguet  v.  Boll,  7  Ohio, 
76;  8t.  Louis,  etc.,  R.  B.  Co.  v.  Mathers, 
104  111.  257;  Fllson  v.  Himes,  6  Pa.  St. 
452;  47  Am.  Dec.  422;  Widoo  r.  Webb, 
80  Ohio  St.  431 ;  Perkins  r.  Cammlngs,  2 
Gray,  258;  Trlstv.  Child,  21  Wall.  441. 

2Widoev.  Webb,  20  Ohio  St.  481; 
Oarleton  v.  Woods,  28  K.  H.290;  Deering 
V.  Chapman,  22  Me.  488;  Gotten  v.  Mc- 
Eenzie,  67  Miss.  418;  Faclllc  QaanoGo. 
9.  Mullen,  66  Ala.  583.  The  contrary  was 
decided  In  Shaw  v.  Carpenter,  64  Vt.  156> 
and  Hyndfl  v.  Hays,  25  Ind.  31. 
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8  Shaokwell  «.  Rosier,  2  Bing.  N.  0. 
634 ;  Jarvis  v.  Peck,  1  Hoff.  Oh.  479;  Cobb 
V.  Oowdery,  40  Vt.  25;  94  Am.  Dec  370; 
Robinson  v.  Green,  8  Mete.  150;  Oarle- 
ton V.  Woods,  28  N.  H.  290. 

*  Boyd  v.  Eaton,  44  Me.  51 ;  69  Am. 
Dec  88;  Oarleton  v.  Woods,  28  N.  H. 
290. 

^  Burlington,  etc,  R.  R.  Go.  v.  North- 
western Fuel  Co.,  31  Fed.  Rep.  652; 
Gerlach  v.  Skinner,  34  Kan.  86;  65  Am. 
Rep.  240. 

<  Hanauer  v.  Gray,  25  Ark.  350;  99  Am. 
Dec.  226. 
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§  343.  The  TTnlawful  Intention.  —  Where  the  direct  ob- 
ject of  the  parties  is  to  do  an  illegal  act  the  contract  is  void,  and 
it  does  not  matter  whether  or  not  they  knew  that  the  object 
was  illegal,  for  ignorance  of  the  law  excuses  no  one.^  And 
where  the  object  or  consideration  is  not  illegal,  but  the  ille- 
gality consists  in  the  intention  of  one  or  both  of  the  parties 
to  further  an  illegal  purpose,  then  if  this  unlawful  intention 
is  at  the  time  common  to  both  parties  the  agreement  is 
void.  But  where  one  of  two  parties  intends  a  contract,  in- 
nocent in  itself,  to  further  an  illegal  purpose,  and  the  other 
enters  into  it  in  ignorance  of  his  intention,  the  innocent 
party  may,  while  the  contract  is  still  executory,  avoid  it  at 
his  option.^  So  where  the  intention  of  one  of  the  parties  to 
a  contract  is  lawful  and  the  contract  is  capable  of  being 
executed  in  a  lawful  manner,  he  is  entitled  to  full  benefits 
under  the  contract,  whatever  may  have  been  the  secret 
intention  of  the  other  party.' 

§  344.  Knowledge  of  Illegal  Intention  —  The  En- 
glish Bute.  —  Where  the  direct  object  of  the  agreement 
is  unlawful  the  agreement  is  void.  And  where  an  agree- 
ment  innocent  in  itself  is  designed  by  one  of  the  parties  to 


1  Pollock  Contr.  822;  Anson  Oontr. 
192;  Favor  v.  Philbrlck,  7  N.  H.  826.  Bee 
Wangta  V.  Morris,  L.  B.  8  Q.  B.  202, 
where  the  illegal  Intent  being  absent, 
the  contract  was  held  not  Toid. 

s  In  Oowan  tf.  Mllboum,  L.  R.  2  Ex. 
230  the  plaintiff  ened  the  defendant  for 
breach  of  an  agreement  to  let  him  a  set 
of  rooms.  It  appeared  that  the  plaintiff 
Intended  to  nae  the  rooms  for  the  pur- 
pose of  delivering  iectores  which  were 
nnlawfol,  as  being  blasphemous  within 
the  meaning  of  a  statate.  The  defend- 
ant was  not  aware  of  the  nse  to  which 
the  plaintiff  meant  to  pat  the  rooms  at 
the  time  the  agreement  was  made;  and 
he  subsequently  refused  to  allow  the 
plaintiff  to  use  them,  though  he  did  not 
at  first  allege  the  character  of  the  lect- 
ures as  the  ground  of  his  refusal.  It 
was  held  that  he  was  cntiiled  to  void  the 


contract,  and  was  not  bound  to  give  his 
reasons.  It  is  held  in  the  United  States 
that  if  a  lease  is  executed  and  posses- 
sion given  it  does  not  become  forfeited 
upon  the  lessee  subsequently  using  the 
premises  for  an  unlawful  purpose  even 
though  he  had  such  intention  at  the 
time  he  took  the  lea^e.  Sprague  r. 
Booney,  82  Mo.  493;  52  Am.  Doc.  The 
lessor's  remedy  in  case  the  lessee  uses 
the  premises  for  a  bawdy  house  is  under 
the  statute  against  disorderly  persons. 
O'Brien  v.  Briotenbach,  1  Hilt.  391. 
Summary  proceedings  tocject  the  tenant 
where  ho  uses  the  premises  for  an  illegal 
purpose  is  provided  for  in  various 
states.  See  Presnott  v.  Kyle,  103  Mass. 
881;  Justice  v.  Lowe,  26  Ohio  St.  370; 
McGarvey  v,  Pricketr,37  Ohio  St.  669. 

3  Pixley  V.  Boynton,  79  111.  351 ;  Quirk 
V.  Thomas,  6  Mich.  76. 
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further  an  illegal  purpose  the  courts  will  not  enforce  it  in 
favor  of  such  party.  These  propositions  are  elementary  and 
not  denied.  But  when  the  question  is  whether  the  cburts 
will  enforce  it  in  favor  of  the  other  party  to  the  agreement 
when  it  is  found  that  he  knew  of  the  illegal  design,  we  en-  i| 

counter  a  difference  of  opinion.  Since  the  case  of  Pearce 
v.  Brooksj^  the  English  rule  may  be  stated  thus :  **  It  is 
not  necessary  that  the  parties  to  a  contract  prima  facie  in- 
nocent should  bind  themselves  to  adapt  it  to  an  illegal  pur- 
pose in  order  to  avoid  it.  It  is  enough  that  the  one  party 
knows  the  unlawful  intent  of  the  other  and  that  the  con- 
tract is  intended  to  be  applied  by  the  latter  to  its  illegal 
purpose.*'^  In  Pearce  v.  Brooks j  an  action  was  brought  by 
coach  builders  to  recover  payment  for  the  hire  of  a  carriage 
engaged  by  a  prostitute.  It  was  proved  that  the  plaintiffs 
knew  that  the  defendant  was  a  prostitute,  aud  that  they 
knew  (a9  the  jury  found)  that  she  intended  to  use  it  in  her 
trade.  On  appeal  the  court  held  that  they  could  not  re- 
cover, on  the  ground  that  a  person  who  contributes  to  the 
performance  of  an  illegal  act  by  supplying  a  thing  with  the 
knowledge  that  it  is  going  to  be  used  for  that  purpose  can- 
not recover  for  the  thing  so  supplied.  And  on  the  same 
principle  money  lent  by  one  to  another  knowing  that  he 
intends  to  use  it  for  an  illegal  purpose,  as,  for  example, 
gambling,  cannot  be  recovered  by  the  lender.*"^ 

§  345.  Knowledge  of  Illegal  Intention  —  The  Amer- 
ican Doctrine.  —  The  American  doctrine  is  in  conflict 
with  Pearce  v.  Brooks ,  and  agrees  substantially  with 
the  remarks  of  Bramwell,  B,  in  that  case.  *^My  diffi- 
culty," said  he,  ^^was  whether  though  the  defendant 
hired  the  brougham  for  that  purpose,  it  could  be  said 
that  the  plaintiffs  let  it  for  the   same  purpose.     In  one 

1  L.  B.  1  Ex.  213.  '  Cannan  v,  Bryce  and  McEliiiiell  «• 

S  Oannan  o.  Bryee,  8  B.  &  Aid.  17^;      Uobinaon,  tupra, 
MoKlnnell  v.  Boblnaon,  3  M.  A  W.  435. 
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^ense  it  was  Dot  for  the  same  purpose.  If  a  man  were 
to  ask  for  dueling  pistols,  and  to  say,  <I  tfaink  I  shall 
fight  a  duel  to-morrow,'  might  not  the  seller  answer,  ^  I  do 
not  want  to  know  your  purpose;  I  have  nothing  to  do  with 
it ;  that  is  your  business;  mine  is  to  sell  the  pistols,  and  I 
look  only  to  the  profit  of  trade.'  No  doubt  the  act  would 
be  immoral,  but  I  have  felt  a  doubt  whether  it  would  be 
illegal;  and  I  should  feel  it  still  but  that  the  authority  of 
previous  cases  ^  concludes  the  matter."  Though  there  is 
some  conflict  in  the  decisions,^  the  weight  of  authority  in  the 
United  States  sustains  the  distinction  and  lays  it  down  that 
the  mere  knowledge  of  a  vendor  of  property  that  the 
Vendee  infSiuIs  to  make^an  illegal  use  of  it,  is  no  defense 
to  an  action  for  the  price.®  Therefore,  it  is  no  defense  to  an 
action  for  goods  sold  and  delivered,  that  the  plaintiff  knew 
that  the  defendant  was  a  prostitute,  and  that  they  were  in- 
tended to  be  used  by  her  in  her  trade ;  ^  or  to  an  action  on 
a  contract  for  the  purchase  of  a  house  that  the  vendor  knew 
that  the  vendee  intended  it  for  his  mistress ;  ^  or  to  an  action 
for  rent  that  the  lessor  knew  that  the  lessee  intended  to  use 
the  premises  for  an  unlawful  purpose  ;  *  or  to  an  action  for 
work  done  and  materials  furnished  in  fitting  up  a  house 
that  the  work  was  done  and  the  materials  furnished  with 
the  knowledge  of  the  plaintiff  that  the  defendant  intended 
to  use  the  house  as  a  gambling  house  ;  ^  or  to  an  action  for 


1  Oannan  v.  Bryoe  and  IfoKlimell  v. 
Robinson,  supra. 

s  See  Adams  if.  Coulliard,  102  Mass. 
167;  Sherman  v.  Wilder,  106  Mass.  637; 
Finch  V.  Mansfield,  07  Mass.  89 ;  Riley  r. 
Jordan,  183  Mass.  231 ;  Wilson  v.  Stratton, 
47  Me.  120;  McConike  v.  McMann,  27  Vt. 
S6;  Territt  V.  Bartlett,  21  Vt.  181. 

S  Tracy  v.  Talmage,  U  K.  Y.  162;  67 
Am  Dec.  132;  Hannaacr  v.  Doane,  12 
Wall.  342.  S49;  Michael  v.  Bacon,  49  Mo. 
474;  8  Am.  Bep.  188;  Carran  v.  Downs,  3 
Mo.  App.  471 ;  Bose  v.  Mitchell,  6  Ool. 
108;  Hill  V.  Spear,  60  N.  H.  253 ;  Gaylord 
V.  Soragen,  82  Vt.  110;  Webber  v.  Don- 
nelly, 33  Mich.   469;  McKlnney  r.   An- 


drews, 41  Tex.  363;  Hedges  v.  Wallace,  2 
Bash.  442;  92  Am.  Dec.  497;  Cheney  v, 
Doke,  10  6.  A  J.  11;  Steele  v.  Carle,  4 
Dana,  381 ;  Bishop  v.  Honey,  34  Tex.  252 ; 
De  Groot  r.  Van  Deuzer,  17  Wend.  170; 
Blckel  V.  Sheets,  24  Ind.  1;  Green  v, 
Collins,  3  Cliff.  494. 

*  Habbard  v,  Moore,24  La.  Ann.  591 ;  18 
Am.Bep.l28 ;  Sampson  9.Townscnd,35  La. 
Ann.  78;  Anhenser  Basch  Brew.  Assn.  r. 
Mason,  44  Minn.  818;  20  Am.  St. Bep.  680. 

»  Armfold  v,  Tate,  7  Ired.  258. 

«  Updike  v.  Campbell,  4  E.  D.  Smith, 
570;  Lyman  V.  Townsend,  24  La.  Ann.  625. 

7  Michael  r.  Bacon,  49  Mo.  474;  8  Am. 
Bep.  138. 
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money  lent,  that  the  plaintiff  knew  that  the  money  was  to 
be  used  in  gambling  or  for  some  other  illegal  purpose ;  ^ 
or  to  an  action  for  goods  sold  and  delivered,  that  the  ven- 
dor knew  that  the  purchaser  bought  them  to  resell  them  in 
a  State  where  the  sale  of  such  goods  was  unlawful.' 

§  346.  Exceptions  to  the  American  Doctrine.  —  To  the 

doctrine  stated  in  the  last  section  there  are  two  exceptions, 
viz. :  (a)  Where  the  contemplated  illegal  act  is  of  a  highly 
heinous  character;  (b)  where  the  vendor  does  something 
beyond  making  the  sale,  in  aid  or  furtherance  of  the  unlaw- 
ful design. 

(a)  There  may  be  cases,  though  likely  to  be  of  rare 
occurrence,  where  the  bare  knowledge  of  the  use  to  which 
the  article  sold  is  to  be  put  will  prevent  recovery  of  the 
price.  If  a  person  sells  arsenic  with  knowledge  that  the 
purchaser  intends  to  poison  another  with  it,  the  enormity 
of  the  offense  intended  is  such  as  to  render  it  morally 
certain  that  the  conscience  of  the  seller  would  have 
preveuted  him  from  making  the  sale  had  he  not  partici- 
pated in  the  design.^  In  a  Missouri  ca^e^  it  is  said: 
"  Aside  from  felonies  or  crimes  involving  great  moral  turpi^ 
ttidCj  the  mere  knowledge  of  the  lender  or  vendor,  that  the 
money  loaned  or  the  property  sold  is  designed  to  be  applied 
to  au  unlawful  purpose,  will  not  prevent  a  legal  recovery 
based  on  such  loan  or  sale."  In  the  case  of  contracts 
made  during  the  late  war  for  supplies  to  be  used  by  the 
Confederates  in  aid  of  the  rebellion,  when  the  question 
came  before  the  Supreme  Court  of  the  United  States  in 
Hanauer  v.  Doane^^  it  was  decided  that  no  action  could  be 


1  Wangh  V,  Beck,  114  Pa.  St.  422;  60 
Am.  Rep.  351 ;  Jonos  v.  Bank,  9  Helsk. 
465;  McGavock  v.  Puryear,  6  Cold.  34; 
Howell  V.  Stewart,  64  Mo.  400;  Walker  v. 
Jeffries,  45  Mass.  160;  Lewis  v.  Alexan* 
der,  5lTez.  573;  Henderson  i^.  Wag- 
goner, 2  Lea,  133. 

s  Hill  V.  Spear,  60  N.  H.  253;  Webber 
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v.  Donnelly,  83  Mich.  469;  Sortwell  v. 
Hughes,  1  Curt.  444 ;  Jameson  v.  Gregory* 
4  Met.  363 ;  Smith  v.  Godfrey,  28  K .  H.  379. 

8  BenJ.  Prin.  of  Oontr.  97 ;  Hanaaer  v. 
Doane,  12  Wal.  342;  Tracy  v.  Talmage,  14 
N.  Y.  215;  Tatam  r.  Eelley,  25  Ark.  209. 

4  Howell  V.  Stewart,  54  Mo.  402. 

»  12  Wall.  342. 
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maintained  on  such  contracts,  on  the  ground  that  the  ven- 
dor knew  that  the  property  was  to  be  employed  in  the 
commission  of  a  criminal  act,  the  court  saying:  ^^  With 
whatever  impunity  a  man  may  lend  money  or  sell  goods  to 
another  who  he  knows  intends  to  devote  them  to  a  use  that 
is  only  malum  prohibitum^  or  of  inferior  criminality,  he 
cannot  do  it  without  turpitude  when  he  knows  or  has  every 
reason  to  believe  that  such  money  or  goods  are  to  be  used 
for  the  perpetration  of  a  heinous  crime  and  that  they  were 
procured  for  that  purpose." 

(b)  If  it  appears  from  some  stipulation  or  act  of  the 
party  ^  or  from  the  circumstances  of  the  case  ^  that  he 
made  the  contract  or  the  sale  as  the  case  may  be  with  the 
view  of  aiding  in  the  accomplishment  of  such  purpose,  he 
cannot  recover.  If  in  addition  to  knowledge  of  the  illegal 
intention  there  is  any  participation  in  it  on  his  part,  he  is 
guilty  in  the  eye  of  the  law.*  Thus,  in  the  case  of  the 
purchase  by  a  prostitute  given  in  the  last  section  if  it  was 
shown  that  the  seller  expected  to  be  paid  from  the  profits 
of  the  vendee's  prostitution,  or  that  he  sold  the  goods  to 
enable  her  to  carry  it  on,  ^^  so  that  he  might  appear  to  have 
done  something  in  furtherance  of  it,"  he  could  not  recover 
the  price.*  So,  though  one  may  lawfully  sell  goods  to 
another,  although  he  knows  the  buyer  intends  to  smuggle 
them  into  another  country  and  to  evade  the  revenue  laws, 
and  this  is  no  defense  to  an  action  for  the  price,  yet  if  the 
seller  does  any  act  which  is  calculated  to  facilitate  the 
smuggling,  such  as  packing  the  goods  in  a  particular  man- 
ner, he  is  regarded  SLsparticeps  criminis  and  cannot  recover.^ 


1  Arnot  V.  Pittston,  eto.,  Coal  Co.,  68 
N.  Y.  658;  Gaylord  v,  Soragren,  83  Vt.  110; 
Aiken  v.  Blalsdell,  41  Vt.  655;  Banchor  v. 
Hansel,  47  Me.  58;  Skiff  v,  Johnson,  57 
N.  H.  475;  Foster  v,  Thurston,  11  Cnsh. 
323;  Webster  r.  Mnnger,  8  Gray,  584; 
Balston  v.  Brady,  20  Ga.  449. 

8  White  V.  Bnss,  8  Cosh.  448;  Tracy 
r.  Talmage,  14  N.  Y.  214;  67  Am.  Deo. 
188. 


8  Oooper  V.  Thompson,  20  La.  Ann. 
182;  96  Am.  Dec.  872;  Oheeney  v.  Dake,10 
S.  &J.11. 

*  Hnbbard  r.  Moore,  24  La.  Ann.  691 ; 
13  Am.  Bep.  128;  Sampson  v,  Townshend, 
25  La.  Ann.  78. 

»  See  Tracy  t;.  Talmage,  14  N".  Y.  162, 
67  Am.  Dec.  132,  reviewing  the  cases  of 
Holm.in  r.  Johnson,  Cowp.  841;  Brlggs 
V.  Lawrence,  8  Term  Bep.  454 ;  Clugas  v. 
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In  Sicif  V.  Johnson  ^  the  plaintiffs  sold  to  the  defendant 
goods,  with  the  knowledge  that  she  intended  to  make  an 
unlawful  use  of  them  ;  and  to  enable  her  to  make  such  un- 
lawful use,  by  her  direction,  put  them  up  in  packages  in  a 
convenient  form  for  sales  in  violation  of  the  law,  with 
labels  thereon  calculated  to  facilitate  such  sales.  It  was 
held  that  the  parties  were  in  pari  delicto^  and  that  the 
plaintiffs  could  not  recover  the  price.  The  same  conclusion 
was  reached  where  the  plaintiff,  having  a  reputation  as  a 
seedsman,  sold  to  the  defendant  a  large  quantity  of  empty 
bags  for  seeds  with  the  plaintiff's  label,  the  same  to  be 
filled  by  the  purchaser  wit;h  seeds,  and  sold  in  a  certain 
county  namedin  the  contract,  and  not  elsewhere ;  and  where 
a  contract  was  made  for  the  sale  of  domestic  sardines,  to  be 
put  up  with  labels  representing  the  sardines  as  foreign  sar- 
dines.' It  is  on  this  ground  that  it  is  held  in  numerous 
cases  that  one  loaning  money  with  a  knowledge  that  it  is  to 
be  used  for  an  illegal  purpose,  as  for  gambling,  cannot  re- 
cover the  loan.  No  legal  distinction  can  be  drawn  between 
a  loan  of  money  and  a  sale  of  goods  as  affecting  this  ques- 
tion, but  money  is  frequently,  if  not  in  the  majority  of 
cases,  loaned  to  assist  another  in  some  undertaking;  and  if 
the  undertaking  be  illegal,  as  for  instance  a  gambling  trans- 
action, the  lender,  knowing  of  the  borrower's  intention  and 
assisting  by  way  of  a  loan,  will  be  deprived  of  his  right  to 
recover  the  money  loaned.^  The  rule  is  perhaps  best 
expressed  in  a  late  Pennsylvania  case  where  it  is  said  that 
to  invalidate  a  loan  for  a  gambling  transaction,  the  lender 
must  not  only  have  known  the  use  intended,  but  must  have 


Penalana,  4  Term  Rep.  466,  and  Waymell 
V.  Reed,  6  Term  Rep.  590. 

167N.H.  47S. 

8  Bliss  V.  Bloomer,  23  Barb.  604; 
Materne  v.  Howltz,  101  N.  Y.  24. 

3  Mr.  Knowlton's  notes  to  Anson 
Contr.  102,  citing  Cnller  v.  Welsh,  43  N. 
H.498;  White  v.  Boss,  3  Cosh.  450;  Rack- 
man  V.  Bryan,  3  Denio,  810;  Peck  v. 
Brlggs,  8  Dcnlo,  107;  Mordecal  v.  Daw- 
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kins,  9  Rich.  (S.  O.)  262;  1  DanL  on  Neg 
Inst  173;  Williamson  v.  Bailey,  78  Mo. 
686;  Crltcherv.  HoUoway,  64  N.  O.  926; 
Viser  9.  Bertrand,  14  Ark.  267 ;  Raymond 
V.  Leavltt,  46  Mich.  447 ;  and  see  Wangh 
V,  Beck,  114  Pa.  St.  422;  60  Am.  Rep.  804; 
Morgan  v,  Groff,  6  Denio,  864;  49  Am. 
Dec.  278;  Tyler  v.  Carlisle,  79  Me.  210;  L 
Am.  St  Rep.  801. 
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been  implicated  as  a  confederate,  though  not  necessarily  for 
gain.* 

§  347.  Agreements  Lieir&l  in  One  Place  IlleiTAl  in  An- 
other —  Conflict  of  Laws  In  General. —  This  subject  being 
only  a  part  of  a  larger  subject,  viz.,  the  effect  of  a  con- 
flict of  laws  upon  the  interpretation,  the  validity  and  the 
enforcement  of  contracts,  it  is  proposed  here  to  state  the 
main  rules  as  to  contracts,  as  affected  by  a  difference  in 
local  laws.  It  must  be  borne  in  mind  that  the  subject  of 
conflict  of  laws  rests  entirely  upon  the  comity  of  nations. 
The  law  of  one  state  has  no  force  or  authority  beyond  the 
jurisdiction  of  its  own  courts.'  Whatever  effect  is  given 
to  it  by  the  courts  of  foreign  countries  or  other  States  is 
the  result  of  that  international  comity  which  is  the  product 
of  modern  civilization.  It  is  left  to  each  nation  to  say  how 
far  it  will  recognize  this  comity  and  to  what  extent  it  will 
be  permitted  to  control  its  oWn  laws.  And  because  the 
effect  of  a  foreign  law  depends  so  largely  upon  State 
comity  there  is,  as  would  naturally  be  expected,  consider- 
able conflict  in  the  authorities  where  the  laws  conflict.^ 

In  the  law  of  contracts,  however,  the  following  rules 
are  well-settled. 

1.  The  validity  of  a  contract,  its  interpretation  and  en- 
forcement, are  to  be  determined  by  the  lex  loci  contractus 
or  law  of  the  place  where  it  is  made ;  ^  unless  it  is  to  be 


1  Waagh  V,  Beok,  114  Pa.  St.  422;  60 
Am.  Rep.  354. 

i  People  V.  HcLeod,  1  Hill,  877;  25 
Wend.  488;  37  Am.  Dec.  328;  DeariBg  v. 
Bank,  5  Ga.  497;  48  Am.  Dec  300;  Smith 
9.  Godfrey,  28  N.  H.  379;  61  Am.  Dec.  617; 
Bocho  V.  Washington,  19  Ind.  93;  81  Am. 
Dec  376. 

8  Lawson  Rights,  Rem.  A  Pr.,  §  8715. 

*  Harrison  v.  Sterrj,  5  Cranch.  289; 
Aymar  v.  Sheldon,  12  Wend.  439;  27  Am. 
Dec  187;  Laird  v.  Hodges,  28  Ark.  356; 
Oilman  v.  Stevens,  63  X.  U.  342 ;  Marvin 
Safe  Co.  V.  Norton,  48  N.  J.  (L.)  415;  57 
Am.  Rep.  566;  Prltchard  v.  Norton,  106 


U.  B.  124;  Warder  v.  Arell,  2  Wash.  (Va.) 
282;  1  Am.  Dec  488;  Smith  v.  Smith,  2 
Johns.  285 ;  8  Am.  Dec.  410 ;  Thompson  r. 
Ketcham,  8  Johna.  190;  6  Am.  Dec  832; 
Tooro  r.  Cassln,  1  Nott  A  McC.  173 ;  9 
Am.  Dec.  683;  Lynch  v,  Postlethwaite,  7 
Mart.  69;  12  Am.  Dec  495;  Baldwin  v. 
Gray,  4  Mart.  N.  S.  192;  16  Am.  Dec  169; 
Thorn  v,  Morgan,  4  Mart.  N.  S.  292 ;  16  Am. 
Dec.  173 ;  Doagherty  v,  Snyder,  15  Serg. 
A  R.  81 ;  16  Am.  Dec.  620;  Mills  v.  Oden, 
8  Mart.  N.  S.  214;  19  Am.  Dec  177;  Mal- 
plca  V.  McKown,  1  La.  248;  20  Am.  Dec. 
279;  Arayo  v.  Oorrell,  1  La.  528;  20  Am. 
Dec.   286;    CUgne  v,  Oredltors,  2  La. 
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performed  in  another  country,  in  which  case  it  will  be  goY- 
erned  by  the  law  of  the  place  of  performance.^  Thus  a 
contract  of  carriage  of  goods  from  one  country  to  another 
is  governed  by  the  laws  of  the  country  where  it  is  made ;  * 
but  so  far  as  the  contract  is  to  be  performed  in  one  State  it 
is  to  be  governed  by  the  laws  of  that  State.''  So,  the 
validity  of  a  bill  or  note  as  regards  its  requisites  of  form 
is  to  be  determined  by  the  law  of  the  place  of  issue ;  ^  and 
the  validity  of  supervening  contracts  as  acceptance  or 
indorsement  by  the  law  of  the  place  where  such  contract  is 
made.'  So,  any  negotiable  instrument  is  to  be  interpreted 
according  to  the  law  of  the  place  where  it  was  made,*  but 
when  notes  are  made  in  one  State  for  delivery  in  another, 
the  law  of  the  latter  State  governs  the  contract.^ 

2.  A  contract  contrary  to  common  principles  of  justioe 
and  morality,  though  legal  where  it  was  made,  will  not  be 


lU;  20  Am.  D6c.  800;  King  v.  Harman,  6 
La.  607;  86  Am.  Doc  485;  Saffolk  Bk.  v. 
Kidder.  12  St.  464;  86  Am.  Dec.  854; 
Harrison  v.  Edwards,  12  Vt.  648;  86  Am. 
Dec.  865 ;  Backner  r.  WaU,  19  La.  216;  86 
Am.  Dec  671 ;  Lane  v,  Levlllian,  4  Ark. 
76;  87  Am.  Dec.  769;  Whldden  «.  Seelye, 
40  Me.  247;  68  Am.  Dec  667;  Spear  v. 
Shropshire,  11  La.  Ann.  699;  66  Am.  Dec 
206;  Speed  v.  May,  17  Pa.  St  91 ;  65  Am. 
Dec  640;  King  v.  Sarria,69  N.  Y.  24;  26 
Am.  Dec  128. 

1  Story's  Oonflict  of  Laws,  $  280; 
Andreas  v.  Pond,  18  Pet  65;  Warder  r. 
Arill,  2  Wash.  (Va.)  282;  1  Am.  Dec.  488; 
Smith  9.  Smith,  2  Johns.  235;  8  Am.  Dec 
410;  DeSobry  v.  LaLalstre,  2  Har.  A  J. 
191;  3  Am.  Dec  685;  Smith  v.  Mead,  3 
Conn.  263;  8  Am.  Dec  188;  Baxter  v. 
WUley,  9  Vt  876;  81  Am.  Dec  623; 
Larrabee  v,  Talbot,  6  Gill,  426 ;  46  Am. 
Dec  637;  Strowbridge  v.  Robinson,  5 
Gilm.  470;  60  Am.  Dec  420;  Kanaga  v, 
Taylor,  7  Ohio  St  184;  70  Am.  Dec  «2; 
Wyse  V,  Dandridge,  86  Miss.  672;  72  Am. 
Dec  149;  Kennedy  v.  Knight,  21  Wis. 
840;  94  Am.  Dec  648;  Dunn  v.  Welsh,  62 
Oa.  241 ;  Clampson  v,  Wilson,  64  Qa.  184 ; 
The  presumption  is  that  the  place  of 
performance  is  the  place  of  execution. 
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Allshonse  v,  Bamsey,  6  Whart  831 ;  87 
Am.  Dec  417;  Jones  v,  Perkins,  89  Miss. 
139;  64  Am.  Dec  136.  See  Schnessler  v, 
Wataon,  37  Ala.  9S;  76  Am.  Dec  348. 

s  Cantn  v.  Bennett,  89  Tex.  808; 
Penisnlar,  etc.  Steam  Nay.  Co.  v. 
Shand,  11  Jar.  (k.  s.)  771 ;  Pennsylyania 
Co.  V.  Fairchlld,  99  111.  266. 

s  Rixford  V.  Smith,  62  N.  H.  866;  18 
Am.  Rep.  42;  Brown  v.  R.  R.  Co.,  88  Fa. 
St  316 ;  Uoadiey  v.  Northern  Transp.  Co., 
116  Mass.  804  ;  15  Am.  Rep.  106. 

*  Benjamin's  Chalmer's  Dig.,  Art  60; 
Ticknor  v.  Roberts,  11  La.  14;  80  Am. 
Dec  706;  Smith  v.  Blatchford,  2  Ind.  184; 
62  Am.  Dec.  604. 

»  Bonjamin'0  Chalmer's  Dig.,  Art  69; 
Mendenhall  v.  Gatcly,  18  Ind.  149;  Car- 
negie  v.  Morrison,  8  Met.  881 ;  Phinney  v. 
Baldwin,  16  111.  106;  61  Am.  Dec  68; 
Scoddcr  v.  Union  Bk.,  91  U.  S.  406; 
Blabon  r.  Doasay,}^  111.  424 ;  85  Am.  Dec 
368.  Bat  see  Stanford  v,  Pmet,  27  Ga. 
243;  73  Am.  Dec.  734. 

«  Peckv.  Uibbard,26  Vt.  G98;  68  Am. 
Dec.  605;  Aycr  v.  Tilden,  15  Gray,  178; 
77  Am.  Deo.  356;  Kuenzie  v.  Elvers,  14 
La.  Ann.  391 ;  74  Am.  Dec  434;  Emerson 
V.  Patridge,  27  Vt  8;  62  Am.  Dec.  617. 

T  Com.  Bk.  V.  Simpson, 90  N.  C.  467. 


OH.   VII.]      THE  LEGALITY    OF   THE   AGREEMENT. 


§   347 


enforced  in  the  courts  of  another  State  or  country ;  ^  nor 
where  it  is  contrary  to  the  statutes  or  public  policy  of  the 
latter  State  or  is  to  the  detriment  of  its  citizens.^  A  State 
will  not  enforce  contracts  made  elsewhere  by  its  citizens  if 
they  are  in  violation  and  fraud  of  its  laws ; '  and  a  contract 
void  where  made,  is  void  everywhere.*  It  has  been  held 
that  contracts  to  bribe  or  corruptly  influence  officers  of  a 
foreign  government,  even  if  not  prohibited  by  the  law  of 
that  government,  will  not  be  enforced  in  the  courts  of  the 
United  States  ;  ^  and  this  is  not  in  the  interest  of  the  foreign 
government,  but  for  the  sake  of  morality  and  the  dignity 
of  the  law  at  home. 

So,  though  a  marriage  valid  where  it  is  celebrated  is  valid 
everywhere,*  and  if  the  marriage  is  invalid  in  the  country 
where  it  is  celebrated  it  is  invalid  everywhere,^  yet  there 
are  two  necessary  exceptions  to  this  general  rule  and  two 
cases  in  which  a  marriage  though  perfectly  valid  in  the 
country  where  made,  will  not  be  recognized  as  legal  in 


1  De  Sobry  v.  De  Laistre,  S  Harr.  A 
J.  191 ;  8  Am.  Dec.  6S5;  Phlaney  v.  Bald- 
win, 16  III.  108;  61  An.  Dec.  68;  Smith  v 
Godfrey*  28  N.  H.  879;  61  Am.  Deo.  617. 

s  Parsona  v.  Trask,  7  6ray»468 ;  66  Am. 
Dec  602;  Kanaga  v.  Taylor,  7  Obio  St. 
va ;  70  Am.  Dec.  62 ;  Walters  v.  Whitlock, 
9  Fla.  86;  76  Am.  Dec.  607;  Strieker  v. 
Tlnkham,  85  Ga.  176;  89  Am.  Dec  280; 
Galliand  v.  Pierre,  18  La.  Ann.  10;  88  Am. 
Dec  643;  Tharston  v.  Rosenfleld,  42  Mo. 
474;  97  Am.  Dec  851 ;  Ivey  v.  Lalland,  42 
Miss.  444;  97  Am.  Dec.  475;  Mumford  v. 
Gary,  50  111.  370 ;  99  Am.  Dec  625 ;  Donovan 
V.  Pitcher,  58  Ala.  411 ;  25  Am.  Bep.  631. 

*  Hinds  «.  Brasealle,  2  How.  (Miss.) 
887;  82  Am.  Dec.  807. 

*  Kanaga  v.  Taylor,  7  Obio  St.  184 ;  70 
Am.  Dec.  62;  Ivej  v.  Lalland,  42  Miss. 
444:  97  Am.  Dec.  475;  Ford  v.  Ins.  Go.,  6 
Bash,  183 ;  09  Am.  Dec  663;  Blackwell  v. 
Webster,  28  Blatohf.  537;  Satterthwaite 
V.  Doughty,  Basb.  814;  59  Am.  Dec  554; 
HcAlUster  v.  Smith,  17  111.  828;  65  Am. 
Dec  667. 

*  Oecanyon  v.  Arms  Co.,  108  U.  S.  261. 

*  Bishop  on  Marriage  and  Divorce, 


5  125;  Story's  Conflict  of  Laws,  §{ 
79-81;  Scrimsblre  «.  Scrimshire,  2  Hagg. 
Const.  895;  Herbert  v.  Herbert,  2  Hagg- 
Const.  271;  Warrender  v.  Warrender,  9 
Bligh,  89;  Monro  v.  Saonders,  6  Bligh, 
468;  Commonwealth  v.  Hunt,  4  Cash.  49; 
Sutton  V.  Warren,  10  Met.  457;  Wall  v. 
Williamson,  8  Ala.  48;  Morgan  r.  McGtoe, 

6  Humph,  13;  Phillips  v.  Gregg,  10  Watts, 
158;  36  Am.  Dec  158;  FomshlUt;.  Murray, 
1  Bland,  479;  Patterson  v.  Gaines,  6  How. 
660;  Dumarsely  v.  Fishly,  8  A.  K.  Marsh. 
866;  State  v,  Patterson,  2  Ired.  846;  88 
Am.  Dec.  699. 

T  Medway  v.  Needham,  16  Masa.  167; 
8  Am.  Dec  181;  Putnam  v.  Putnam,  8 
Pick.  483;  West  Oambridge  v.  Lexington, 
1  Pick.  506;  11  Am.  Dec  241;  Ryan  v, 
Byan,  2  Phil.  Ecc  882;  Dalrymple  v. 
Dalrymple,  2  Hagg.  Const.  64;  Rudlng  v. 
Smith,  2  Hagg.  Const.  890;  Scrim>hire  v. 
Scrimshire,  2  Hagg.  Const.  806 ;  Munro  v. 
Saunders,  6  Bligh,  473 ;  Ilderton  v.  Ilder- 
ton,  2  H.  Black.  145;  Middleton  v.  Janre- 
rin,  2  Hagg.  Const.  487 ;  Lacon  v,  Higglns* 
8  Stark,  178 ;  Kent  v.  Burgess,  U  Sim.  861. 
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another.  These  are,  first,  where  the  marriage  is  of  a  kind 
abhorred  by  the  law  of  christiaD  coantries,  as,  for  example, 
an  incestuoofl  or  a  polygamoos  marriage ;  ^  second,  where 
it  is  of  a  kind  prohibited  by  the  positive  law  of  the  coontrj 
in  which  it  is  soaght  to  be  recognized.' 

§  348.  A^rr^ements  Ijegal  at  one  Time  and  Illegal  at 
AnoOier. — A  lawful  contract  cannot  become  in  itself  un- 
lawful by  a  subsequent  change  in  the  law,^  and  therefore 
if  an  agreement  when  entered  into  is  legal,  and  is  after- 
wards made  by  statute  illegal,  acts  done  under  it  while  it 
remained  legal  are  legal.^ 

But  a  contract  is  discharged  by  illegality  occurring  by  a 
change  in  the  public  law  subsequent  to  the  time  of  contract- 
ing.'^ **  Where  a  man  covenants  not  to  do  a  thing  which 
was  lawful  for  him  to  do,  and  an  act  of  Parliament  comes 
after  and  compels  him  to  do  it,  there  the  act  repeals  the 
covenant;  and  vice  versa ^  if  he  covenants  to  do  a  thing 
which  is  lawful,  and  an  act  of  Parliament  comes  in  and 
hinders  him  from  doing  it,  the  covenant  is  repealed."  * 

On  the  other  hand  where  a  statute  is  in  force  at  the 
time  a  contract  is  entered  into,  which  makes  it  illegal,  no 
action  can  be  maintained  on  it  though  the  statute  is  after- 
wards repealed.'  And  *<  where  a  man  covenants  not  to  do 
a  thing  which  was  unlawful  at  the  time  of  the  covenant, 
and  afterwards  an  act  makes  it  lawful,  the  act  does  not 
repeal  the  covenant."  * 

A  contract  which  provides  for  something,  known  to  the 


1  Fetnnegu  v.  State,  87  Tenn.  S44;  10 
Am.  St.  Bep.  6A8;  Wall  v.  WiUlainson.S 
Ala.  48;  Sneed  «.  Ewlng,  5  J.  J.  Manh. 
460;  22  Am.  Dea41;  Satton  v.  Warren^lO 
Met.  491 ;  Greenwood  v.  Curtis,  6  ICase. 
878;  4  Am.  Deo.  146;  Swift  v.  Keely,  8 
Knapp,  858;  Hyde  v.  Hyde,  L.  B.  1  Pro.  A 
D.  130;  2  Kent*8  Com.  81 ;  1  Bla.  Com.  438. 

s  Pennegar  v.  State,  tMpra. 

•  Pollock  Oontr.  847. 

4  Bennett  v.  Woolfolk,  15  Ga.  218. 
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\h  Leake  Contr.  7^;  see  pa$t,  Impos- 

SIBIUTT  OF  PXBFORMAHOB. 

•  Brewster  v.  Kitchen,  1  Balk.  196. 

T  Woods  V.  Armstrong,  84  Ala.  150; 
Ludlow  V.  Hardy,  88  Mich.  OBO;  Webber 
V.  Howe,  86  Mich.  150;  Mitchell  v.  Dog- 
gett,  1  Fla.  866;  Anding  v.  Levy,  57  Misa. 
51 ;  Bobinson  v.  Barrows,  48  Me.  186; 
Gimiand  v.  Phillips,  1  8.  C.  152. 

•  Brewster  v.  Kitchen,  1  Salk.  196. 
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parties  to  be  not  lawful  at  the  time,  being  done  in  the  event 
and  only  in  the  event  of  its  being  made  lawful ,  is  free  from 
objection  and  valid  as  a  conditional  contract ;  ^  unless  in- 
deed the  thing  were  of  such  a  kind  that  its  becoming  lawful 
eould  not  be  properly  or  seriously  contemplated. 

§  349.  Securities  Given  on  nieirai  Transaction. — Be- 

peating  a  promise  which  is  void  for  illegality  cannot  give  it 
any  validity.  Therefore  if  a  connection  between  the  orig- 
inal illegal  transaction  and  a  new  promise  can  be  traced,  no 
matter  bow  many  times  and  in  how  many  different  forms  it 
may  be  renewed,  it  cannot  form  the  basis  of  a  recovery.^  In 
the  leading  case  (in  England)  of  Fisher  v.  BHdgea^  the 
plaintiff  sued  the  defendant  upon  a  covenant  to  pay  a  sum 
of  money.  The  defense  was  that  the  covenant  was  security 
for  the  payment  of  a  sum  of  money  due  upon  a  purchase 
of  land  agreed  to  be  sold  for  a  purpose  declared  to  be 
illegal  by  statute.  The  lower  court  ruled  that  the  defend- 
ant was  bound,  inasmuch  as  there  was  nothing  unlawful  in 
a  simple  promise  to  pay  money.  But  on  appeal  it  was  held 
that  the  illegality  when  proved  tainted  the  subsequent 
promise,  and  that  this  was  not  a  simple  promise  to  pay 
money,  but  that  it  ^*  sprang  from  and  was  the  creature  of 
an  illegal  transaction."  This  principle  is  well  settled  in 
our  courts  and  no  writing,  seal  or  other  solemnities  in  the 
formation  of  the  contract  will  preclude  the  coni-t  from 
receiving  oral  evidence  to  show  that  the  transaction  was 
illegal  and  the  instrument  therefore  void.  The  defense  of 
illegality  is  allowed,  not  as  a  favor  to  or  in  the  interest  of 
either  of  the  contracting  parties,  but  in  the  interest  of  the 
public.^  Therefore  deeds,  bonds  or  other  securities  given 
for  illegal  debts  are  invalid  and  not  enforceable.^ 

1  Taylor  v.  Chichester,  etc,  R.  Co.,  L.  ^  Lyon  v.  Waldo,  86  Mich.  S58;  Parks 

B.  4  H.  L.  628;  Mayor  of  Norwich  v,  Kor-  v.  McKamy,  3  Head  (Tenn.),  297 ;  Wood- 

161kIL0o.,4E.Afi.397;  24  L.  J.  Q.  B.  lOS.  en  v.  Shotwell,  28  N.J.  (L.)4<»;  Baffen- 

1  Comatock  v.  Draper,  1  Mich.  481 ;  dean  v.  Brooks,  28  Oal.  641 ;  Seidenben- 

n  Am.  Dec  78.  der  «.  Charles,  4  8.  A  R.  151. 

S  Bl.  A Bl.,  642.  B  Morton  v,  Fletcher,  2  A.  K.  Marsh. 
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In  the  case  of  negotiable  instraments  we  have  to  consider 
not  only  the  effect  of  the  illegality  as  between  the  original 
parties  to  the  contract,  but  its  effect  upon  subsequent  hold- 
ers of  the  instrument.  In  these  cases,  as  already  noticed,^ 
the  ordinary  presumption  in  favor  of  the  holder  of  such 
an  instrument  does  not  exist.  Upon  proof  of  the  illegality 
which  tainted  the  instrument  in  its  inception,  the  holder  is 
liable  to  have  to  show  that  he  is  a  holder  for  value;  that 
is  to  say,  that  he  gave  consideration  for  the  bill ;  and  even 
then,  if  he  can  be  proved  to  have  been  aware  of  the  ille- 
gality, he  will  be  disentitled  to  recover.  But  illegality  of 
consideration  is  no  defense  to  a  negotiable  instrument  that 
has  passed  into  the  hands  of  a  bona  fide  purchaser,  unless 
the  statute  expressly  or  by  necessary  implication  declares 
that  the  instrument  given  on  such  illegal  consideration 
shall  be  absolutely  void;^  for  where  the  note  is  expressly 
made  void  by  statute,  even  a  bona  fide  holder  cannot  recover 
on  it.' 

§  350.  Distinction  between  ''Void, "  «'  Voidable  "  and 
*«  Unenforceable.*'  —  A  contract  is  either  **  void,"  **  void- 
able "  or  **  unenforceable."  A  void  contract  is  one  desti- 
tute of  legal  effect.  It  is  a  mere  nullity  and  good  for  no 
purpose  whatever.     It  is  binding  upon  neither  party  and 


187;  IS  Am.  Dec  806;  Edgell «.  McLangb- 
lin,  6  Whart.  176;  86  Am.  Dec  S14; 
Shropshire  v.  Glasscock,  4  Mo.  686;  81 
Am.  Dec  189;  Russell  v.  Byland,  2 
Hamph.  131;  86  Am.  Dec  807;  BetUs  v. 
Reynolds,  12  Ired.  844;  65  Am.  Dec  417; 
Foreman  v.  Hardwick,  10  Ala.  816;  Jor- 
dan V.  Locke,  Hlnor,  254;  Monro  v. 
SmeUy,  25  Tex.  686;  78  Am.  Dec  641; 
Hockadayv.  WUlls,  1  Spear,  879;  40  Am. 
Dec  606;  Stone  «.  Mitchell,  7  Ark.  91; 
Obiles  V.  Coleman,  2  A.  K.  Marsh.  886 ;  12 
Am.  Dec  896;  Turner  v.  Peacock,  2  Dey. 
80S. 

1  See€m<«,{9L 

s  Vallett  V.  Parker,  6  Wend.  616;  Town 
of  Basle  v.  Kobn,  84  III.  292;  Glenn  v. 
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Farmers'  Bank,  70  N.  O.  101;  Paton  v. 
Colt,  5  Mich.  605;  Root  t>.  Merriam,  27 
Fed.  Rep.  909;  Fuller  v.  Oreen,  64  Wis. 
159;  Cnnnlngham  v.  National  Bank  of 
Angnsta,  71  Ga.  400;  Traders'  Bank  v, 
Alsop,  64  Iowa,  97;  Jones  v.  beyler,  1 
Litt.  60;  18  Am.  Dec  218;  Bell  «.  Parker, 
8  Dana,  61;  28  Am.  Dec  55;  Halgtatv. 
Joyce,  2  Oal.  64 ;  56  Am.  Dec.  811. 

s  Aurora  v.  West,  22  Ind.  88;  Unger  v. 
Boas,  18  Pa.  St  601 ;  Bridge  v.  Hubhard, 
15  Mass.  96;  Andrews  v,  Hoxle,  6  Tex. 
171.  See  Chapin  v.  Dake,  57  HL  295 ;  11 
Am.  Rep.  16;  Harman  v,  Boyoe,  2Tread. 
Const  207;  Holman  «.  Rlngo,  86  Mass. 
690;  Williams  v.  Jady,  3  Glim.  282;  44 
Am .  Dec  697. 


CH.    VII.]      THE  LEGALrnr  OP  THE  AGBEEMBNT.  §    350 

may  be  attacked  as  invalid  bj  Btrangers.  It  does  not 
require  any  disaffirmance  to  avoid  it,  but  may  be  simply 
disregarded  and  it  cannot  be  ratified  and  made  valid.  Of 
this  nature  are  all  of  the  contracts  considered  in  this 
chapter  except  one  or  two  classes  which  have  been  already 
noticed  as  exceptions.^ 

A  **  voidable  "  contract  is  one  that  is  good  both  as  be- 
tween the  parties  to  it  and  as  to  third  persons »  until  it  is 
avoided  by  the  party  entitled  to  avoid  it.  It  is  valid  and 
binding  until  thus  disaffirmed  and  its  infirmity  may  be  com- 
pletely cured  by  a  ratification  by  the  party  at  whose  in- 
stance it  might  have  been  avoided.  Of  this  class  are  those 
in  which  one  of  the  parties  has  a  legal  incapacity  or  where 
the  contract  lacks  the  element  of  consent  or  wants  a  legal 
consideration.^ 

An  **  unenforceable  contract "  is  one  that,  while  perfectly 
valid,  is  incapable  of  proof  pending  the  fulfillment  of  cer- 
tain conditions.  A  contract  which  is  unenforceable  cannot 
be  set  aside  at  the  option  of  one  of  the  parties  to  it :  the 
obstacles  to  its  enforcement  do  not  touch  the  existence  of  the 
contract,  but  only  set  difficulties  in  the  way  of  action  being 


1  The  word  **  yold  "  is  sometimes  osed 
tn  statutes  and  yery  frequently  in  tlie  re- 
ports where  the  word  '*  voidable  "  is  in- 
tended to  be  used.  For  the  constmction 
of  the  word  '*  void  "  see  Fuller  v.  Has- 
brouck,  46  Mich.  82;  Allis  v.  BiUings,  6 
Mete  417;  Somes  v.  Brewer,  S  Pick.  191; 
Anderson  v.  Boberts,  18  Johns.  627; 
Sloonm  V.  Hooker,  IS  Barb.  S37;  Bob- 
erts 9.  Dayey,  4  B.  A  Adol.  672;  Will- 
iams V.  Albany  Oity  Ins.  Co.,  19  Mioh. 
401;  Goldsmith  v.  Hampton,50.  B.  (N.  s.) 
106;  Kinir  v.  Inhabitants,  8  B.  A  O.  470; 
Thornton  v.  MoGrath,  1  Dnv.  852;  Breck- 
enridge  v.  Ormsby,  1  J.  J.  Marsh.  286; 
19  Am.  Dec.  71;  Alexander  v.  Nelson, 
42  Ala.  482;  Van  Schaaok  v.  Bobbins,  86 
Iowa,  201;  Brown  v.  Brown,  60  N.  H. 
688;  Inskeep  v,  Leoony,  1  K.  J.  (L.) 
Ill;  Kearney  «.  Vaughan,  50  Mo.  284; 
Crocker  v.  Bellangee,  6  Wis.  646; 
Bromley  v.  Qoodrich,  40  Wis.  181 ;  An- 


derson V.  Boberts,  18  Johns.  515; 
Pearsall  v.  Ohapin,  44  Pa.  St.  9;  Hone 
V.  Woolsey,  2  Bdw.  Oh.  289.  As  to  con- 
struction of  **  voidable "  see  PearsoU 
V.  Chapin,  44  Pa.  St.  15 ;  Breckenridge  v. 
Ormsby,  1  J.  J.  Marsh.  286;  Am.  Dec.  71; 
Alexander  v.  Nelson,  42  Ala.  462 ;  Slocam 
V.  Hooker,  18  Barb.  637;  Bromley  v, 
Goodrich,  40  Wis.  181 ;  Crocker  v.  Bel- 
langee, 6  Wis.  645.  In  Beecher  v,  Marq. 
A  Pac.  B.  M.  Co..  45  Mich.  106,  Oooley,  J., 
said:  "If  it  is  apparent  that  an  act  Is 
prohibited  and  declared  yold  on  grounds 
of  general  policy,  we  must  suppose  the 
legislative  intent  to  be  that  it  shaU  be 
yoid  to  all  intents;  while  if  the  manifest 
intent  is  to  give  protection  to  determi- 
nate ludiyiduiils  who  are  mtl  Juri$t  the 
purpose  is  suiBciently  accomplished  if 
they  are  given  the  liberty  of  avoiding 
it." 

s  See  anUt  chapiYI. 
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bronght  or  proof  given.  Of  this  class  are  contracts  which 
fail  to  complj  with  the  provisions  of  the  Statute  of  Fraads, 
and  so  cannot  be  proved ;  or  contracts  by  word  of  mouth  or 
in  writing  which  are  required  by  statute  or  law  to  be  in 
writing  or  nnder  seal,  or  contracts  which  have  fallen  under 
the  Statute  of  Limitations,  and  can  only  be  revived  by  an 
acknowledgment  in  writing. 
872 
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THE  OPERATION  OF  THE  CONTRACT. 
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CHAPTER  Vm. 

THB  ASSIGNMENT  OF  THE  CONTRACT. 

Smcnov  861.  Introdactory. 

(a)  AMstgnn^nt  by  Act  of  Parties, 
852.  Assignment  of  liabilities. 

858.  Assignment  of  rights  —  choses  in  action  not  assignable  at 
common  law. 

854.  Assignment  of  rights  —  rule  in  eqnity. 

855.  What  may  not  be  assigned. 

856.  Notice  of  assignment  necessary. 

857.  Form  of  notice. 

858.  Assignee  takes  subject  to  equities. 

359.  Eqnlties  excluded  by  contract  or  conduct. 

860.  Debtor's  assent  immaterial. 

861 .  What  passes  on  assignment. 

862.  Liability  of  assignor. 
868.  Assignment  by  statute. 

864.  Assignability  distlngnished  from  negotiability. 

(b)  AsHgnment  by  Operation  of  Law, 

865.  Assignment  by  marriage. 

866.  Assignment  by  death. 

867.  Assignment  by  bankruptcy. 

868.  Interests  In  lands. 

§351.  Introductory,  —  We  have  seen  that  the  common 
law  rule  was  that  no  one  but  the  parties  to  a  contract  could 
be  bound  by  it  or  entitled  to  claim  rights  under  it.^ 
Nevertheless,  the  rights  and  liabilities  created  by  a  contract 
may  pass  to  a  person  or  persons  other  than  the  original 
parties  to  it,  and  thus  what  is  called  Assignment  may  take 
place  by  (a)  the  act  of  the  parties,  or  (b)  by  operation 
of  law. 

(^sl)  AMtgnmenl  by  Act  of  Parties. 

§  352.  Assignment  of  Liiabilities.  —  A  liability  under  a 
contract  cannot  be  assigned  to  another,  and  a  person  can* 

»  Awt;  S  118. 
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not  be  compelled  to  accept  performance  of  the  contract  from 
one  who  was  not  a  party  to  it.  This  rule  rests  upon  the 
ground  that  **you  have  a  right  to  the  benefit  you  contem- 
plate from  the  character ,  credit  and  substance  of  the  person 
with  whom  you  contract."  ^  Thus  A  owes  B  $100,  A  cannot 
assign  his  debt  to  C  so  as  to  make  B  collect  his  debt  from 
C  and  not  from  A.'  So,  if  A  agrees  to  do  a  certain  piece 
of  work  for  B  requiring  skill,  B  cannot  be  compelled  to 
accept  performance  from  C,  to  whom  A  has  assigned  the 
contract.'  Yet,  if  A  undertakes  to  do  a  thing  for  B  which 
needs  no  special  skill  and  it  appears  that  A  was  not  selected 
on  account  of  any  personal  qualification,  it  seems  that  B 
cannot  complain  if  A  gets  the  thing  done  by  an  equally 
competent  person.^ 

§  353.  Asslirnment  of  Bights  —  Choses  in  Action  not 
Assignable  at  Common  Law.  —  At  common  law  a  chose  in 
action^  as  it  is  called,  t.  e.,  the  right  which  a  person  possesses 
under  a  contract,  cannot  be  assigned  so  as  to  enable  the 
assignee  to  sue  upon  it  in  his  own  name*  This  rule  was 
based  not  only  on  the  old  view  of  a  contract  as  creating  a 
strictly  personal  obligation  between  the  parties,  but  on  the 
policy  of  the  law  to  discourage  maintenance  and  litigation.* 
But  the  rule  did  not  affect  the  substantial  rights  of  the 
assignee,  for  the  common  law  so  far  takes  cognizance  of 
such  equitable  rights  as  are  created  by  the  assignment  that 
the  name  of  the  assignor  may  be  used  as  trustee  of  the 
benefits  of  the  contract  for  the  assignee ;  *  the   assignee 


1  Humble  v.  Hanter,  12  Q.  B.  317. 

s  Jones  V.  Walker,  2  Paine,  687;  Van 
Scotter  v.  Leffetts,  11  Barb.  140;  Cannon 
V.  Krelpe,  U  Kan.  824. 

8  BobBOn  V.  Drammonds,  2  B.  A  Ad. 
303.  Where  the  creditor  conBonts  at  the 
debtor's  reqaest  to  accept  another  per- 
son as  his  debtor  in  the  place  of  the 
first,  there  is  not  any  assignment,  but  the 
rescission,  by  agreement,  of  the  contract 
and  the  substitution  of  a  nevr  one  in 
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which  the  same  acts  are  to  be  performed 
by  different  persons.  It  is  called  in  law 
a  novation.    See  pott,  $  3R8w 

4  Anson  Gontr.  219;  British  WagOA 
Co.  V.  Lea,  6  Q.  B.  Div.  149. 

*  Pollock  Contr.  207 ;  Beecherv.  Baok- 
Ingham,  18  Conn.  110;  44  Am.  Deo.  580. 

«  Caister  v.  Eccles,  1  Ld.  Bay.  eSS; 
Mo  William  v.  Webb,  82  la.  577;  Halloraa 
V,  Whltcomb,  43  Vt.  306;  Fay  v,  Gnynoa, 
131  Mass.  31. 
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must  sue  in  the  name  of  the  assignor  or  his  representatives,^ 
unless  the  debtor  has  expressly  promised  the  assignee  to 
be  responsible  to  him.^ 

§  354.  Rale  in  EqnUgr. —  The  strict  rule  of  the  common 
law  was  not  followed  in  courts  of  equity,  which  always 
allowed  the  assignment  of  a  chose  in  action  (where  the  con- 
tract was  not  for  exclusively  personal  service)  and  the 
bringing  of  the  suit  by  the  assignee  in  his  own  name;^ 
and  no  particular  form  was  required,^  any  order,  writing 
or  act  whose  intent  is  to  make  an  assignment  or  to  appro- 
priate a  particular  right  or  fund  due  the  assignor  to  the 
assignee  beiug  recognized  as  a  valid  equitable  assignment.^ 
But  a  court  of  equity  will  not  entertain  a  bill  by  the  assignee 
of  a  strictly  legal  right  merely  upon  the  ground  that  he 
cannot  bring  an  action  at  law  in  his  own  name  nor  unless 
it  appears  that  the  assignor  prohibits  and  prevents  such  an 
action  from  being  brought  in  his  own  name  or  that  an 
action  so  brought  would  not  afford  the  assignee  an  adequate 
remedy.* 

(a)  Pari  of  Claim.  And  while  at  law  the  assignment  of 
a  part  of  a  claim  was  not  allowed,  because  the  debtor 
had  a  right  to  discharge  his  debt  in  full  at  one  time 
and  not  in  parcels,'  in  equity  an  assignment  of  part  of 


1  Skinner  v.  Somes,  14  Mass.  107. 

s  Crccker  v.  Whitney.  10  Mass.  816; 
Jeseel  v.  Williamsburg  Ins.  Co.,  S  Hill, 
88;  Compton  v.  Jones,  4  Oow.  13. 

3  Smith  V.  Brittaln,  8  Ired.  Eq.  847;  4S 
Am.  Dec.  175;Tibblt8  r.  Gerre8h,i6  N. 
^.  41 ;  67  Am.  Dec.  307. 

*  Tingle  V.  Fisher,  20  W.  Va.  497; 
Watson  V.  Bagely,  12  Pa.  St.  164;  51  Am. 
Dec.  596. 

6  Boner  «.  Hadden  Go.,  30  N.  J.  (Eq.) 
17;  Shannon  u.  Hoboken,  87  N.J.  (Eq.) 
128 ;  Brokaw  v.  Brokaw,  41 N.  J.  (Eq. )  216 ; 
Bank  v.  Bogy,  44  Mo.  18;  100  Am.  Dec* 
Bollenson  v.  Hope,  18  Tex.  446. 

«  Walker  v.  Brooks,  125  Mass.  241 ; 
Hay  ward  v.  Andrews,  106  U.  S.  672; 
Kew  York,  etc.,  Co.  v.  Memphis  Water 


Co.,  107  U.S.  205 ;  Garter  v.  Insurance  Oo. 
1  Johns.  Ch.  468 ;  Adair  v.  Winchester,  7 
G.  A  J.  114;  Mosely  v.  Bash,  4  Band.  892; 
Smiley  V.  Bell,  Mart.  ftYerg.  878;  Bank 
V.  Mamford,  2  Barb.  Ch.  596. 

7  Grain  v.  Aldrich,  38  Oal.  514;  99  Am. 
Dec.  423 ;  Palmer  v.  Merrill,  6  Cash.  257 ;  62 
Am.  Dec.  782;  Miller  v,  Bledsoe,  1 111.680; 
32  Am.  Dec.  87;  Beardslee  v.  Morgner, 
78  Mo.  22 ;  St.  Louis  Bk.  v.  Noonan,  88  Mo. 
372;  Knowlton  v.  Oooley,  102  Mass.  234; 
Philadelphia's  Appeal.  88  Pa.  St.  179; 
Carter  v.  Nichols,  58  Vt.  518.  "The 
reason  for  the  legal  doctrine  is  obvloas. 
The  law  permits  the  transfer  of  an  en- 
tire cause  of  action  from  one  person  to 
another,  because  in  such  case  the  only 
inconvenience  is  the  substitution  of  one 
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a  demaad   was  good,  even  without  the  consent   of    the 
debtor.^ 

( b)  Tilings  in  Futuro.  So  while  at  law  an  assignment  to 
be  valid  must  be  of  a  thing  which  at  the  time  has  an  actual 
potential  existence,^  courts  of  equity  will  support  assign- 
ments of  things  which  have  no  present  actual  existence,  but 
rest  in  possibility  only,'  as  for  example  an  interest  in  the 
estate  of  a  living  ancestor/  or  an  expected  legacy,^  or  a 
right  to  insurance  money  under  a  policy  before  any  loss  has 
occurred,®  or  in  rent  yet  to  become  due,^  or  wages  or  com- 
pensation to  be  earned  under  an  existing  contract.® 


creditor  for  another.  Bat  if  asalgned  In 
fragments,  tbe  debtor  has  to  deal  with  a 
plurality  of  creditors.  If  bis  liability  can 
be  legally  divided  at  aU  withoat  his  con- 
sent.  It  can  be  dlylded  and  sabdivided 
Indefinitely.  He  would  ha?e  the  risk  of 
ascertaining  the  relatiye  shares  and 
rights  of  the  substitated  creditors.  He 
would  haye.  Instead  of  a  single  contract, 
a  number  of  contracts  to  perform.  A 
partial  assignment  would  impose  upon 
him  burdens  which  his  contract  does 
not  compel  him  to  bear."  Exchange  Bk. 
V.  McLean,  78  Me.  498 ;  40  Am.  Bep.  888. 

1  Qrain  r.  Aldrich,  tupra;  Field  v. 
Mayor,  6  N.  Y.  179;  67  Am.  Dec.  485; 
Jamea  v.  City  of  Newton,  143  Mass.  868; 
06  Am.  Bep.  882;  Tristv.  OhUd,21  WaU. 
447;  Bisley  v.  Bank,  88  N.  Y.  829;  88  Am. 
Bep.  421 ;  Galllnger  v.  Pomeroy,  8  G. 
Qreene.  176;  64  Am.  Dec  496;  First  Nat. 
Bk.  V.  Kimberland,  16  W.  Va.  690;  Foryce 
V.  Nelson,  91  Ind.  447.  "  In  a  court  of 
eqnity  the  objection  to  a  partial  assign- 
ment of  a  demand  which  are  formidable 
In  a  court  of  law,  disappear.  In  equity 
the  Interests  of  all  purties  can  be  deter- 
mined in  a  single  suit.  The  debtor  can 
bring  the  entire  fund  into  court,  and 
ran  no  risk  as  to  its  proper  distribution." 
Bzchange  Bk.  v,  McLean,  aapra. 

s  Needles  v.  Needles,  7  Ohio  St  4S2; 
70  Am.  Dec  8!b ;  Moody  v.  Wright.  18  Met* 
17;  46  Am.  Dec  706;  Mitchell  v.  WinsloWf 
2  Story,680;  Thallhelmert;.  Brinckerhotfy 
8  Oow.  628;  15  Am.  Dec  809;  Skipper  «. 
Stokes,  42  Ala.  255;  94  Am.  Dec  646; 
Hassle  v.  Congregation,  85  Cal.  3S8. 
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3  Field  V.  Mayor,  6  N.  Y.  179;  67  Am. 
Deo.  485;  Payne  v.  Mayor,  4  Ala.  888;  87 
Am.  Dee.  744;  Braokett  «.  Blake,  7  Met. 
885;  41  Am.  Dec  442 ;  Pierce  v.  Boblnson, 
18  Oal.  128 ;  Blbend  «.  Liyerpool,  etc,  Ins. 
Co.,  80  Oal.  86;  Habsie  v.  Congregation, 
86  OaL  888;  Hall  v.  Buifalo,  2  Abb.  App. 
807;  Power  V.  Alger,  18  Abb.  Pr.  476;  Bly 
V.  Cook,  9  Abb.  Pr.  876;  28  N.  Y.  865; 
Stoyer  v.  Eycleshlmer,  4  Abb.  App.  809 ; 
BilUngs  V.  O'Brien,  14  Abb.  Pr.  (K.  8.), 
246;  Seymour  v.  B.  B.  Co.,  25  Barb.  284; 
Wood  V.  Lester,  29  Barb.  145;  Buple  «. 
Bindley,  91  Pa.  St.  299;  Bast  Lewisburg, 
etc,  Oo.  V,  Marsh,  91  Pa.  St.  99;  Ellett  v. 
Butt,  1  Wood,  214;  Dunham  v.  B.  B.  Co., 
1  Wall.  268;  Pennock  v.  Ooe,28  How.  180; 
First  Nat.  Bank  v.  Ktmberlaads,  16  W. 
Va.  592;  Greene  «.  Bartholomew,  84  Ind. 
285. 

4  McDonald  v.  McDonald,  6  Jones 
(Eq.),  21 ;  76  Am.  Dec  488;  Fltigerald  v. 
Vestal.  4  Sneed,  258;  Stoyer  v.  Eycles- 
himer,  46  Barb.  88;  4  Abb.  App.  Dec  809. 

•  Bacon  v.  Bonham,  88  N.  J.  (Bq.)  614. 

•  Bibhend  v.'Jns.  Co.,  84  CaL  86 ;  Berg- 
son  «.  Ins.  Oo.  88  Oal.  64L 

1  Demarest  v.  Willard,  8  Oom.  206. 

•  Garland  v.  Harrington,  51  N.  H.  407; 
Augur  t7.  New  York  Belting  Oo.,  89  Conn. 
586;  Hawley  v,  Bristol,  89  Conn.  26; 
Mulhall  V,  Quinn,  I  Gray,  105;  61  Am. 
Dec.  414;  Field  v.  Mayor,  6  N.  Y.  179;  57 
Am.  Dec  485 ;  EEall  r.  Buffalo,  2  Abb.  App. 
807;  Deylin  v.  Mayor,  50  How.  Pr.  1; 
Billings  V.  O'Brien,  14  Abb.  Pr.  (K.  8.), 
246;  Greene  r.  Bartholomew,  84  Ind.  235; 
Emery  v.  Lawrence,  8  Gush.  154;  Weed 


CH.   TIU.j      THE  ASSIGNMENT  OF  THE   CONTBAGT.  §    356 

§  355.  What  May  Not  be  Assigned.  —  A  contract  for 
personal  service  mvolTing  a  personal  relation  or  confidence 
between  the  parties  cannot  be  assigned.^  A  contract  be- 
tween an  author  and  a  publisher  for  the  publication  of  a 
work  was  held  to  be  incapable  of  assignment  by  the  pub- 
lisher to  another,  on  account  of  the  personal  trust  reposed 
by  the  author  in  the  publisher.^ 

Nor  will  equity  enforce  an  assignment  tainted  with  fraud 
or  illegality 9'  nor  an  assignment  against  public  policy,  as 
an  assignment  by  a  public  officer  of  the  future  salary  or 
fees  of  his  office ;  ^  nor  a  mere  voluntary  assignment  with- 
out consideration.^ 

§  356.  Notloe  of  Assignment  Necessary.  —  Though  the 
assignment  is  effectual  as  between  assignor  and  assignee 
from  the  moment  it  is  made,  it  does  not  bind  the  person 
liable  until  he  has  received  notice  of  it.  The  person 
liable  has  a  right  to  know  to  whom  his  liability  is  due. 


«.  Jewett,  2  Met.  606;  87  Am.  Deo.  115; 
Boy  Ian  v,  Leonard,  9  Allen,  408;  Payne 
«.  Mayor,  4  Ala.  838;  87  Am.  Deo.  744; 
Twisa  V,  Cheeyer.S  Allen,  41 ;  Wallace  v. 
Heywood  Chair  Co.,  16  Gray.  208;  Taylor 
V.  Lynch,  6  Gray,  49;  Thayer  v.  Kelly,  28 
Vt  19;  65  Am.  Doc.  220.  Bat  the  assiipi- 
ment  Is  not  good  In  equity  when  there 
ia  no  contract  at  the  time  it  is  made. 
Mnlhall  v.  Qnlnn,  1  Gray,  108;  61  Am. 
Deo.  414;  Hazell  v.  Tipton  Bank,  95  Mo. 
60;  6  Am.  St.  Bep.  22;  Kane  v,  Cloagh,  36 
Mich.  486;  24  Am.  Bep.  509;  Skipper  v. 
Stokes,  42  Ala.  255 ;  94  Am.  Dec  64G ;  Jer  • 
myn  v.  Moffitt,  75  Pa.  8t  899.  The  dis- 
tinction between  the  cases  in  which  the 
wages  are  not  earned  under  a  contract 
existing  at  the  time  of  the  assignment, 
and  those  in  which  they  are.  is  said  to 
be,  that  *'  In  the  former  the  f ature  earn- 
ings  are  a  mere  possibility  coapled  with 
no  Interest,  while  in  the  latter  the  possi- 
bility of  future  earnings  is  coupled  with 
an  interest,  and  the  right  to  them,  though 
contingent,  and  liable  to  be  defeated,  is 
a  Tested  right."  Low  v.  Pew.  106  Mass. 
147,860;  11  Am.  Rep.  867. 


1  Hayes  v,  WUlio,  4  Daly,  259;  Daven- 
port V.  Gentry,  9  B.  Mon.  427;  Ohapin  v. 
Longworth.81  Ohio  St.  421;  Lansden  v. 
McCarthy,  45  Mo.  106;  Palo  Pinto  Co.  v. 
Gano,60Tez.  247;  Grlswold  v.  Carthage 
A  B.  C,  18  Mo.  App.  52;  Bethlehem  v. 
Annis,  40  N.  H.  74;  Bnrger  v.  Bice,  8  Ind. 
125.  A  contract  whereby  the  owner  of 
land  gives  a  lawyer  the  option  of  buying 
it  at  a  certain  price,  in  consideration  of 
the  latter  taking  all  legal  steps  to  per- 
fect the  titJe,  is  an  executory  contract 
for  personal  services  requiring  skill  and 
is  not  assignable  so  as  to  be  enforceable 
by  an  assignee  of  the  lawyer.  Sloan  v. 
William3,27  N.  E.  Bep.  531  (III.). 

s  Gibson  V.  Carruthers.  8  Mees.  A  W. 
843;  Stephens  v.  Benning,  1  Kay  A  J. 
168. 

*  Fletcher  v.  Ferrel,  9  Dana,  872;  86 
Am.  Dec  148. 

«  Bliss  V.  Lawrence,  68  N.  T.  442;  17 
Am.  Bep.  278;  Beal  v,  McArthur,  8  Mo. 
App.  202;  and  see  ante,  §  814;  Illegal 
Contracts. 

&  Leake  on  Contr.  1170. 
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THE  A88IONMENT   OF  THE   CONTRACT.       [PART  n. 


and  if  he  receives  no  notice  that  it  is  due  to  another 
than  the  party  with  whom  he  originally  contracted,  he  is 
protected  in  any  payment  he  may  make  to  his  original 
creditor.^  The  debtor  is  liable  at  law  to  the  assignor  of 
the  debt 9  and  at  law  must  pay  the  assignor  if  the  assignor 
sues  in  respect  of  it.  If  so,  it  follows  that  he  may  pay 
without  suit.  The  payment  of  the  debtor  to  the  assignor 
discharges  the  debt  at  law.  The  assignee  has  no  *^  legal 
right,  and  can  only  sue  in  the  assignor's  name.  How 
can  he  sue  if  the  debt  has  been  paid?  If  a  court  of 
equity  laid  down  the  rule  that  the  debtor  is  a  trustee  for 
the  assignee,  without  having  any  notice  of  the  assign- 
ment, it  would  be  impossible  for  a  debtor  safely  to  pay 
a  debt  to  his  creditor.  The  law  of  the  court  has  there- 
fore required  notice  to  be  given  to  the  debtor  of  the 
assignment  in  order  to  perfect  the  title  of  t/ie  assignee.**  ^ 

And  the  rule  that  the  assignment  of  a  chose  in  action  is 
not  complete,  so  as  to  vest  the  title  absolutely  in  the  as- 
signee, until  notice  of  the  assignment  to  the  debtor, 
applies  not  only  as  regards  the  debtor,  but  likewise  as  to 
third  persons.  And,  therefore,  as  between  successive  pur- 
chasers or  assignees  of  a  chose  in  action,  he  is  entitled  to 
preference  who  first  gives  notice  to  the  debtor,  although  his 
assignment  be  subsequent  to  that  of  the  other.^ 


1  Jadson  v,  Corcoran,  17  How.  012; 
Winberry  v,  Eoonce,  88  N.  O.  351; 
Van  Keoren  v.  Corkins,  66  K.  T.  77; 
Porter  v.  Dnnlap,  17  Ohio  8L  691; 
RichardB  v.  Orlggs,  16  Mo.  416;  67  Am. 
Dec.  210;  Van  Basklrk  v.  Ins.  Co.,  14 
Conn.  141;  86  Am.  Dec  473;  Malr  i;. 
Schenck,  8  Hill,  228;  88  Am.  Dec.  633; 
Smith  V.  Ewer, 22  Pa.  St.  116; 60  Am.  Dec. 
73;  Gaullagher  v.  Caldwell,  22  Pa.  St.  800; 
60  Am.  Dec.  85 ;  Merchants'  Bank  v. 
Hewitt,  8  Iowa,  93;  66  Am.  Dec.  49;  Dodd 
V.  Brott,  1  Minn.  270;  66  Am.  Dee.  641; 
no£:an  v.  Black,  66  Gal.  41 ;  Hnbson  v. 
Stevenson,  1  Tenn.  Ch.  203;  Stebbins  r. 
Brace.  80  Va.  889. 

2  Stocks  V.  Dobson,  4  D.  M.  A  G.  15. 
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B  Jadflon  V.  Coreoran,  17  How.  616; 
Spain  V.  Hamilton,  1  Wall,  604;  Be 
Gillespie,  15  Fed.  Rep.  734;  Morrison 
V.  Lynch,  36  La.  Ann.  611 ;  Van  Buskirk 
V.  Ins.  Oo.,  14  Oonn.  141 ;  86  Am.  Dec.  478; 
FUckey  v.  Lovey,  4  Baxt.  173;  Clodfelter 
V,  Ooz,  1  Sncci,  880;  60  Am.  Dec.  157; 
Ward  V.  Morrison,  25  Vt.  600;  Barrow  v. 
Porter,  44  Vt  587;  Bishop  v,  Holoomb,  10 
Conn.  444;  Murdock  v.  Finney,  21  Mo. 
138;  White  v.  Prentiss,  8  T.  B.  Mon.  510. 
This  is  likewise  the  rule  of  the  English 
coorts.  Stocks  v.  Dobson,  4  D.  M.  A  6. 
15;  Dearie  v.  Hall,  8  Bass.  1 ;  Loveridge 
V.Cooper, 8  Rnas.  80;  Foster  v.  Black- 
stone,  1  Mylne  A  K.  297 ;  Foster  v.  Cock- 
erell,  8  CL  A  F.  456.    In  some  States  a 


OH.  Till.]       THE   ASSIGNMENT   OF  THE   CONTRACT.  §    358 

§  357.  Form  of  Notice.  —  The  notice  of  the  assigDznent 
need  not  be  given  in  writing  or  in  any  formal  manner;  it 
is  enough  that  the  debtor  has  such  knowledge  of  facts  and 
circumstances  as  should  be  sufficient  to  put  him  on  inquiry  as 
to  who  is  the  real  creditor.^ 

§358.    Assiirnee    takes    Subject    to    Equities. — The 

meaning  of  the  rule  that  an  assignee  of  a  chose  in  action 
takes  it  subject  to  equities  is  that  if  a  person  takes  an 
assignment  of  a  chose  in  action,  he  must  take  his  chance  as 
to  the  exact  position  in  which  the  party  giving  it  stands, 
for  the  assignor  can  give  no  better  right  than  he  himself 
had.^  Thus,  suppose  a  debt  is  due  from  B  to  A  but  there 
is  also  a  debt  due  from  A  to  B  which  B  might  set  off  in  an 
action  by  A,  or  B  has  paid  a  portion  of  the  debt  to  A.  If 
under  these  circumstances  A  assigns  the  debt  to  C  without 
telling  him  of  the  set-off  or  of  the  part  payment,  B  will  be 


eontrary  doctrine  obtains  and  It  1b  held 
that  eqaltable  assignments  haye  priority 
not  according  to  priority  of  notice  but 
according  to  priority  of  time,  and  that 
as  to  all  persons  save  the  debtor,  the 
assignment  of  a  chose  In  action  Is  com> 
plete  In  Itself*  and  vests  a  perfect  title 
In  the  assignee.as  against  third  persons, 
wlthoQt  notice  of  the  assignment  to  tbe 
debtor  and  that  the  purchaser  can  take 
no  rights  which  his  assignor  did  not 
possess.  Malr  v.  Schenck,  3  Hill,  228 ;  88 
Am.  Dec  683;  Robinson  v.  Weeks,  6 
How.  Pr.  167;  Bash  v.  Lathrop,  23  N.  Y. 
649;  Greentree  r.  Bosenstock,  61  N.  T. 
098;  Freand  v.  Importers',  etc.  Bank,  76 
N.  Y.  856;  Moore  v.  Metropolitan  Bk.,  65 
K.  Y.  41;  Thayer  v.  Daniels,  118  Mass. 
129;  Putnam  v.  Storey,  133  Mass.  205; 
Summers  v,  Huston,  48Ind.230;  White 
V.  Wiley,  14  Ind.  496;  Tingle  v,  Foster,  20 
W.  Va.  607;  Kamena  v.  Huelblg,  23  N. 
J.  (Eq.)  78. 

1  Anderson  v.  Van  Alen,  12  Johns. 
348 ;  Barron  v.  Porter,  44  V t.  587 ;  Guthrie 
V,  Bashllne.  25  Pa.  St.  80;  Kellogg  v, 
Krauser,  145;  14  S.  A  B.  137;  16  Am. 
Dec.  480;  U.  S.  v.  Sturges,  1  Falne,  625; 
U.  8.  V.  Clark,  1  Paine,  629. 


s  Bobeson  v.  Boberts,  20  Ind.  166; 
88  Am.  Dec  808;  Ayers  «.  Campbell,  9  la. 
218;  74  Am.  Dec.  846;  Warner  v.  Whlta- 
ker,  6  Mich.  188;  67  Am.  Dec  607;  York 
V.  McNutt,  16  Tex.  13;  67  Am.  Dec  607; 
Natchez  v.  Minor,  9  S.  A  M.  644;  48  Am. 
Dec  727;  Bush  v.  lAthrop,  23  N.  Y.  &36; 
Walker  v.  Johnson,  13  Ark.  623;  Tlmms 
V.  Shannon,  19  Md.  296;  81  Am.  Dec  632; 
Bly den  berg  v.  Thayer,  1  Abb.  App.  166; 
Martin  v,  Bichardson,  68  N.  0. 255;  Col- 
quitt V,  Bonner,  3  Ga.  166;  Scott  v, 
Shreve,  12  Wheat.  605;  State  MuL  Ins. 
Co.  V.  Boberts,  31  Pa.  St.  438;  Faull  v. 
Tlnsman,  80  Pa.  St.  108;  Ludwlck  tr. 
Crull,  2  Yeates,  464;  1  Am.  Dec  362; 
Backner  v.  Smith,  1  Wash.  (Va.)  296;  1 
Am.  Dec  463;  Smith  v,  Tunno,  1  McCord 
Ch.  448;  16  Am.  Dec.  617;  Moore  v.  Hoi- 
combe,  8  Leigh,  697;  24  Am.  Dec  683; 
Gary  v.  Bancroft,  14  Pick.  816;  25  Am. 
Dec  893;  Jones  r.  Hardesty,  10  Gill  A  J. 
404 ;  82  Am.  Dec  180 ;  Foot  v.  Eetohum, 
16  Yt  268;  40  Am.  Dec  678;  Hill  v.  Mc- 
Pherson,  15  Mo.  204;  65  Am.  Dec.  142; 
Shotwell  V.  Webb,  28  Wis.  375;  Wilson  v. 
Bowden,  26  Ark.  161 ;  Kleeman  v.  Frlsble, 
68111.482. 
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§    359  THE  ASSIGNMENT   OF   THE    GONTKAGT.       [PART  II«. 

entitled  to  set  them  up  as  against  C.^  Or  suppose  B  has 
contracted  to  pay  A  a  certain  sum  of  money  but  the  contract 
is  voidable  on  the  ground  of  fraud  or  misrepresentation,  or 
there  is  any  other  ground  for  setting  it  aside  or  rectifying 
]t  as  against  the  creditor  A.  A  assigns  the  contract  to  C 
who  does  not  know  the  circumstances  that  lender  it  voida- 
ble.    Here  B  may  avoid  the  contract  as  against  C.^ 

As  to  whether  the  assignee  takes  the  chose  in  action  sub- 
ject to  what  are  called  **  latent  equities/'  t.  e.  the  equities 
of  a  prior  assignor  or  a  third  person,  is  a  question  upon 
which  the  authorities  are  not  agreed  .^ 

§359.  <<  Equities"  Excluded  by  Contract  or  Con- 
duct. —  It  has  been  held  to  be  perfectly  legal  for  two  par- 
ties to  a  contract  to  stipulate  that  if  either  assign  his  rights 
under  it,  such  an  assignment  shall  be  *<  free  from  equities;" 
that  is  to  say,  that  the  assignee  shall  not  be  liable  to  be  mot 
by  such  defenses  as  would  have  been  valid  against  his  as- 
signor.^ But  it  has  been  questioned,  whether  such  a 
stipulation  would  protect  the  assignee  against  the  effects  of 
fraud,  or  any  vital  defect  in  the  formation  of  the  original 
contract.*' 

And  the  debtor  may  by  his  conduct  estop  himself  from 
setting  up  any  right  or  equities  against  the  assignee ;  *  as, 
for  example,  where  the  debtor  induces  the  assignee  to  take 
the  instrument  by  declaring  that  he  has  no  defense  to  it,  he 
cannot  afterwards  set  up  any  defense.^    So  a  bona  fide  pur- 


l  Hooper  v.  BmndAge,  82  Me.  460; 
Hall  V,  Hickman,  3  DeL  Oh.  S18;  Hant  r. 
Shackleford,  05  Mass.  94 ;  Bank  v.  By* 
nam,  84  N.  C.  24;  Lanbow  v.  LltUe,  8  N. 
H.  eyi;  Metcffar  v.  Metogar,  1  Rawle,  227 ; 
Wood  V.  Mayor,  78  N.  T.  656;McKenna 
V.  Klrkwood,  60  Mich.  644. 

s  Graham  v.  Johnston,  L.  B.  8  (Eq.) 
86;Holbrookv.  Bart,  22  Pick.  646;  Par- 
ker V.  Clarke,  SO  Beav.  64 ;  Woodson  tf. 
Barrett,  2  Hen.  A  M.  80;  8  Am.  Dec  612; 
Williams  V.  Jady,  8  Gilm.  283;  44  Am. 
Dec.  099. 
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8  See  Anson  Ck>ntr.  225,  Prof.  Know!- 
ton*8  notes,  citing  Bash  v.  Lathrop,  22  N. 
T.  635;  Bloomer  v.  Henderson,  8  Mich. 
895;  Samner  v.  Wangh,  66  UL  681;  2 
Pomeroy's  Eq.  Jaris.,  §§  708-716. 

«  Ex  parte  Asiatic  Bank,  L .  B.  2  Ch.  891 

*  Anson  Oontr.  224. 

•  Wordson  v.  Barrett,  2  H.  A  M.  80;  8 
Am.  Dec  612. 

T  Hardin  «.  Helton,  60  Ind.  828; 
Weaver  v.  Lynch,  26  Pa.  St.  449;  64  Am. 
Dec  718;  Eldred  v.  Haslett,  82  Pa.  St. 
816 ;  Scott  tr.  Sadler,  62  Pa.  St.  214. 


CH.  VIII.]       THE   ASSIGNMENT   OF  THE   CONTRACT.  §    362 

chaser  of  a  chose  in  action  not  negotiable,  from  one  to 
whom  the  owner  has  assigned  the  apparent  absolute  owner- 
ship, who  purchases  upon  the  faith  of  such  ownership,  ob- 
tains a  valid  title  as  against  such  owner,  although  the. 
assignee  had  not  such  title.^ 

§  360.  I>ebtor's  Assent  Immaterial. — The  assignment 
binds  the  debtor  without  any  assent  on  his  part  and  even 
when  he  expressly  dissents.^  Thus,  where  the  defendant 
received  express  notice  of  the  assignment  of  a  debt  accruing 
from  him  to  the  assignor,  but  refused  to  be  bound  by  the 
assignment  and  paid  his  debt  to  the  assignor,  he  was  never- 
theless held  liable  to  the  assignee  for  the  amount  assigned.^ 

§  361.  What  Passes  on  Assignment,  —  An  assignment 
of  a  debt  carries  with  it  nil  collateral  securities  which  the 
creditor  may  hold  for  its  enforcement,*  and  all  tho  reme- 
dies which  the  assignor  had.'  Thus,  the  assignment  of  a 
bond  or  a  promissory  note  secured  by  a  mortgage  or  deed 
of  trust  carries  with  it  these  securities.*  And  the  assign- 
ment of  the  principal  carries  with  it  the  interest  on  the  debt.^ 

§  362.  Liability  of  Assignor.  —  The  assignor  of  a  chose 
in  action  impliedly  warrants  that  he  has  a  good  title  to  it,^ 


1  Moore  v.  Met  Nat.  Bk.,  55  N.  T.  41 ; 

14  Am.  Bep.  ITS;  Ooombs  v.  Ghandler,  83 
Ohio  St  178;  Jarvia  v.  Sogers,  ISMasa. 
106;  McNeil  v.  Bank»46  N.  Y.  8S5;  Cow* 
drejv.VandenbnrgbflOl  V.  S.  672;  Coch- 
ran V.  Stewart,  21  Minn.  435;  State  v. 
Hastings,  15  Wis.  75;  Cherry  v.  Frost,  7 
Lea,  1;  Woods'  Appeal,  92  Pa.  St  879; 
Barton*s  Appeal,  98  Pa.  St  214;Prallo. 
Tilt,  27  N.  J.  (Bq.)  479;  Grocers'  Bank  v. 
Neet,  29  N.  J.  (Eq.)  440;  lotematlonal 
Bk.  V.  German  Bk.,  71  Mo.  183;  Walker 
r.  Railway  Co.,  47  Micli.  389;  Otis  v. 
Gardner,  106  UL  488;  Strange  v.  B.  Co., 
63  Tex  168. 

s  BrUl  V.  TQtUe,81  N.  T.  464;  87  Am. 
Bep.  515;  Hall  «.  Ins.  Oo.,  HI  Mass.  68; 

15  Am.  Bep.  1. 


3  Brlce  V.  Banister,  8  Q.  B.  Diy.  669. 

•  Llndaey  r.  Bates,  42  Miss.  397;  Wal- 
ler V.  Tate,  4  B.  Mon.529;  Hart  v.  Wilson, 
88Cal.268. 

t  Morris  i;.  MoCnllocb,  83  Pa.  St  84; 
Marshall  v.  Gray,  8  Bibb,  291;  Carlton  r. 
Bnckner,  28  Ark.  66;  Strotherv.  Ham- 
burg, 11  la.  69. 

•  Miller  v.  Hoyle,  6  Ired.  (Bq.)  289; 
Perot  V.  Leyasseor,  21  La.  Ann.  529; 
Brown  v.  BIydenburgh,  7  N.  Y.  141 ;  67 
Am.  Deo.  507 ;  Cathcart's  Appeal,  13  Pa. 
St  416;  Bolen  v.  Crosby, 49  N.  Y.  183. 

T  Mabry  v.  Memphis,  12  Heisk.  637. 

•  Ledwich  V.  McElm,  68  N.  T.  807; 
Stroh  V,  Hess,  1  Watts  A  S.  158;01ffert  v. 
West,  88  Wis.  617. 
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and  the  assignor  of  a  bond  impliedly  covenants  that  he 
has  a  right  to  transfer  what  his  assignment  purports  to 
pass.^  But  there  is  no  implied  warranty  on  his  part  that 
the  obligee  will  pay  it,  or  that  he  will  repay  the  considera* 
tion  in  case  the  obligee  fails.^ 

§  363.  Asslirnment  by  Statute.  —  Modem  statutes  have 
greatly  extended  the  common  law  rules  as  to  the  assigu- 
ibility  of  choses  in  action, .either  by  express  words,  or  indi- 
rectly in  the  code  States,  by  authorizing  the  assignee  to 
bring  the  action  in  his  own  name  or  by  requiring  all  actions 
to  be  brought  in  the  name  of  the  real  party  in  interest,  thus 
adopting  the  doctrines  of  equity  on  the  subject.^  The  test 
of  whether  a  cause  of  action  is  assignable  is,  would  it  sur- 
vive to  the  executors  or  administrators  of  the  assignor  in  case 
of  his  death?  If  it  would,  it  is  assignable.  Therefore,  all 
choses  in  action  arising  upon  contract  which  were  assignable 
in  equity ;  ^  all  estates  and  interests  in  either  chattels, 
lands  or  tenements ;  '^  or  claims  arising  out  of  them,*  are 
assignable  under  the  statutes  of  the  different  States.^ 

1  Emmereon  v.  Claywell,  14  B.  Mon.  terman,  12  Ga.  886;  Willard  v.  Tillman,  t 

18;  68  Am.  Deo.  645;  WinsteU  v.  Hehl,  6  Hill,  274;  Gardner  v.  Byard,  2S  Ga.  289; 

Bush.  62.  68  Am.  Doc  627:  Scott  v.  Berry,  46  Ga. 

5  Garretsle  v.  Van  Ness,  2  N.  J.  (Lw)  886;  McBee  v.  Loftia,  1  Strob.  Eq.  90; 
20;  2  Am.  Dec.  838;  Looney  v.  PiokBton,  Van  Rensselaer  v.  Hayes,  19  K.  Y.  68;  76 
1  Over.  884;  Whlteman  V.  Childress,  6  Am.  Dec.278;Lombard  v.  Bag:firle8,9Me. 
Hamph.  808;  Lawrence  v.  Dangherty,  6  62* 

Yerg.  463;  Jackson  v.  Crawford,  12  Serg.  *  See  Lawson  Bights^  Rem.  A  Fr.,  § 
ftB.  166;  Robinson  V.White,  4  Litt.  288;  2660,  et  seq„  where  the  cases  are  col- 
Walker  V.   Scott.  2  Nott  A  McO.  286.  lected. 

Contra  In  Virginia.  Mackie  v,  Davis,  2  '  Certain  interests  in   property  are 

Wash.  119;  1  Am.   Dec  482;  Smith  v.  required  by  statate  to  be  assigned  in 

Triplett,  4  Leigh,  699.  certain  forms.    The  assignment  of  an 

8  See  the  provisions  of  the  statntes  Interest  in  a  copyrighted  book  mast  be 

in  1  Stim.  Am.  St.  L.  4031.  in  writing;  it  most  be  recorded  in  the 

*  Jordan  v.  Thornton,  7  Ark.  224;  44  office  of  the  librarian  of  Congress  witliln 
Am.  Dec  646;  Doering  v.  Kenamore,  86  sixty  days  after  its  execution ;  otherwise 
Mo.  588;  Snyder  v.  B.B.Co.,86  Mo.  618;  It  is  void  as  against  subsequent  pur- 
Davis  V.  B.  R.  Co.,  26  Fed.  Rep.  786;  chasers  or  mortgagees  without  notice 
Strong  V.  Clem,  12  Ind.  89;  74  Am.  and  for  a  valuable  consideration.  Rev. 
Dec.  200 :  McMahon  v,  Allen,  12  Abb.  Pr.  Stat,  §  4965 ;  Gould  v.  Banks, 8  Wend.  662 ; 
278;  84  Barb.  68.  24    Am.  Dec  91.    So,   any  assignment, 

6  Ensign  V.  Kellogg,  4  Pick.  1 ;  Bige-  grant,  or  conveyance  of  a  patent  is  void 
low  V.  Wilson,  1  Pick.  485;  Cody  v.  Quar- '  as  against  any  subsequent  parchaser  on 
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On  the  other  hand,  a  claim  for  a  personal  injury  which 
does  not  survive  to  the  personal  representatives  of  the  party 
injured  or  wronged  is  not  assignable ;  ^  as,  for  example, 
actions  for  deceit,  for  breach  of  promise  of  marriage,  for 
negligent  injury  to  the  person,  for  slander  or  for  malicious 
prosecution.' 

§  364.  Asslirnability  Distlngaished  from  Negotiabil* 
itgr.  —  We  have  seen  that  the  assignment  of  a  contract 
binds  the  party  chargeable  to  the  assignee,  only  when  notice 
is  given  to  him,  and  subject  always  to  the  rule  that  the 
assignor  cannot  give  a  better  title  than  he  possesses  himself. 
But  there  is  a  class  of  promises  the  benefit  of  which  is 
assignable  in  such  a  way  that  the  promise  may  be  enforced 
by  the  assignee  of  the  benefit  without  previous  notice  to  the 
promisor,  and  without  the  risk  of  being  met  by  defenses 
which  would  have  been  good  against  the  assignor  of  the 
promise.     This  is  called  Negotiability. 

The  negotiable  instruments  known  to  our  law  are  bills  of 
exchange,  checks  and  promissory  notes,  bills  of  lading, 
certificates  of  deposit,  certain  kinds  of  bonds  and  coupons, 
warehouse  receipts  and  bank  bills.*    The  peculiar  incidents 

mortgagee  for  a  yaloable  oonaideratton,  McGUnohy  v.  Hall,  68  Me.  IAS;  Comegys 

wlihoot  notice,  anlees  It  Is  in  writing  an4  v.  Vasse,  1  Pet.  193 ;  Brooks  v.  Handford* 

recorded  in    the    patent-office   within  16  Abb.  Pr.  342;  Hodgmanv.  B.  B.  Co.,  7 

three  months  from  the  date  thereof.    B*  How.  Fr.,  492;  Nash  v.  Hamilton,  8  Abb. 

S.,  §4898;  Hartohom  v.  Day,  19  How.  811 ;  Pr.,  87;  Pnlver  v.  Harris,  62  Barb.  603 ; 

Ennson  v,  I>odge,  18  Wall.  414;  Perry  v.  62  N.  Y.  76;  Meech  v,  Stoner,  19  N.  Y.  26; 

Coming,  7  Blatohf.  196;  Oellalold  Mfg.  Bmshv.  Sweet,  88  Mich.  674;  Dayton  v. 

Oo.  V.  Goodyear  Dental  Vnl.  Go.,  18  Fargo,  46  Mich.  168;  Stewart  v.  Honston, 

Blatchf.  876;  Pitts  v,  Jameson,  16  Barb.  etc,  B.  Co.,  62  Tex.  246;  Miller  v.  Newall, 

810;  McKay  v.   Wooster,  9  Saw.  878;  20  8.  C.  127. 

Tnmbnll  V.  Weir  Plow  Go.,  6  Blss.  826*  9  Dayton   v.    Fargo,   45   Mich.    168; 

And  shares  of  stock  in  corporations  are  Zabrlskie  r.  Smith,  13  N.  Y.  322;  64  Am. 

required  either  by  statute  or  by  the  by-  Dec  661 ;  Ward  v.  Blackwood,  41  Ark* 

laws  of  the  corporation  to  be  assigned  296;  Hnif  v.  Watklns,  20  R.  C.  477;  Sawyer 

In  a  certain  form.  v.  Concord  B.  B.  Co.,  68  N. H.  617 ;  Jenkins 

1  Zabriskle  v.  Smith,  18  N.  Y.  822;  64  v.  French,  68  N.  H.  682;  Clark  v,  CarroUt 

Am .  Dec  651 ;  Devlin  v.  Mayor,  63  N.  Y.  69  Md.  180 ;  Hannah  v.  Blchmond,  etc,  B. 

16 ;  LatUmore  v.  Simmons,  18  S.  A  B.  188;  B.,  87  N.  C.  361 ;  Benfro  v.  Prior,  28  Mo. 

Blee  V,   Stone,  1  Allen,  666;  Linton  v.  App.  402. 

Hurley,  104 Mass. 863; Norton v.Tnttle, 60  'Bills  of  exchange,    checks,   bank 

Ul.  180;  Grant  v.  Ludlow,  8  Ohio  St  1;  bills,  certificates  of  deposit,  and  certain 
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and  privileges  annexed  to  this  class  of  promises  are, 
that  the  assignee  can  sae  all  parties  to  the  instrument 
in  his  own  name;  that  the  consideration  for  the  transfer  is 
prim'a  facie  presumed ;  that  the  assignor  can  under  certain 
conditions  give  a  good  title,  although  he  has  none  himself ; 
and  that  the  assignee  can  further  negotiate  the  bill  with  the 
like  privileges  and  incidents.^  But  any  further  discussion 
of  negotiability  belongs  not  here  but  to  the  special  treatises 
on  Negotiable  Instruments. 

(b)  Assignment  by  Operation  of  Lata. 

§  365.  Assigrnment  by  Marriage.  —  At  common  law  one 
of  the  immediate  effects  of  marriage  was  that  the  husband 
at  once  became  bound  to  pay  all  outstanding  debts  of  his 
wife,  of  whatever  amount,  as  a  sort  of  a  recompense  for 
taking  her  property. ^  But  by  statute  in  several  of  the 
States  this  liability  is  either  abolished  altogether,  or  the 
husband's  property  except  such  as  he  acquires  from  the  wife 
is  not  liable  for  the  wife's  pre-nuptial  debts. ^ 

§  366.  Assigrnment  by  Death.  —  Death  passes  to  the 
executors  or  administrators  of  the  deceased  all  his  personal 
estate,  all  rights  of  action  which  would  affect  the  personal 
estate,  and  all  liabilities  which  are  chargeable  upon  it. 
Thus,  covenants  which  are   attached   to   leasehold   estate 


olasBOB  of  bondB  were  negoilable  at 
common  law  by  the  law  merehant. 
PromlBsory  notes  are  negotiable  by 
statute  In  all  the  States.  Bills  of  lading 
and  warehouse  receipts  are  negotiable 
in  many  of  the  States  by  statnte. 

1  Lawson  Bights»  Kern,  ft  Pr.,  $  1005. 

S  Lambv.  Belden,16  Ark.  6^;  Core- 
ton  V,  Moore,  2  Jones  (Eq.)»804 ;  Boach  v> 
Qaick,  0  Wend.  288;  Butler  v.  Breck»  7 
Met  164;  89  Am.  Dec  768;  Prescott  v. 
Fisher,  22  111.  890;  Alexander  v.  Morgan, 
81  Ohio  St.  546;  Gmen  v.  Bamberger,  11 
Mo.  App.  261;  Harrison  v.  Trader,  27 
Ark.  288;  Clawson  v,  Hutchinson,  11  S. 
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O.  828;  Cole  r.  Seeley,  25  Vt.  820;  60  Am. 
Dec  258. 

s  Blissonrt  Laws  1881,  p.  161;  Laws  of 
Kentucky  and  New  York;  Boundtree  v. 
Thomas,  82  Tex.  286;  Shore  v,  Taylor,  46 
Ind.  845;  Travis  v,  WUIU,  66  Miss.  6S7; 
Wood  V,  Orford,  62  Cal.  412;  Cannon  «. 
Grantham,  45  Miss.  88;  Madden  v.  Gil- 
mer, 40  Ala.  687;  Bryan  o.  Doolittle,  88 
Ga.  265;  Smiley  «.  SmUey.  18  Ohio  St.  548; 
Bailey  v.  Pearson,  29  N.  H.  77;  tleu* 
necker  v.  Scott,  4  G.  Greene,  185;  Calla- 
han V.  Patterson,  4  Tex.  61 ;  51  Am.  Dec. 
712 ;  Cuny  v.  Shrader,  19  Ala.  851 ;  Connor 
t7.  Berry,  46  111.  870;  95  Am.  Dec.  417. 
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pass,  as  to  benefit  and  liability^  with  the  personalty  to  the 
executor  or  administrator,  while  covenants  affecting  the 
freehold,  as  covenants  for  title  in  a  conveyance  of  freehold 
property,  pass  to  the  heir  or  devisee  of  the  realty.^ 

But  contracts  which  depend  upon  the  personal  services  or 
skill  of  the  deceased  cannot  be  demanded  of  his  representa- 
tives, nor  can  they  insist  upon  offering  such  performance. 
Contracts  of  personal  service  expire  with  either  of  the 
parties  to  them.  Thus,  a  contract  of  service  is  terminated 
by  the  death  of  the  master  or  servant,  and  no  claim  to 
the  services  of  the  servant  survives  to  the  executor;^  nor, 
on  the  other  hand,  has  the  servant  any  claim  on  the  estate 
of  the  master.  Thus,  where  a  clerk  was  hired  for  three 
years  at  a  stated  salary  to  carry  on  a  branch  store,  and 
before  the  end  of  the  term  the  employer  died,  it  was  held 
that  there  could  be  no  recovery  against  his  estate,  as  the 
contract  was  terminated  by  his  death.^ 

And  a  breach  of  contract  which  involves  a  purely  personal 
loss  does  not  pass  by  death  to  the  representatives  of  either 
party  ,^  and  hence  even  under  statutes  which  provide  that  a 
personal  representative  may  sue  or  be  sued  on  any  contract 
of  or  with  his  deceased,  it  is  held  that  an  action  for  breach 
of  promise  of  marriage  cannot  be  maintained  either  against 
or  by  the  representatives  of  the  promisor.' 

^§367.  Assignment  by  Bankruptcy.  —  Bankruptcy  oper- 
ates to  confer  upon  the  assignees  of  the  bankrupt,  his  rights 
and  liabilities. 

§  368.  Interests  in  Liands. — And  where  an  interest  in  land 
is  transferred  rights  and  liabilities  attaching  to  the  enjoy- 

1  Anson  Oontr.  286;  Lawson  Blghto,  •  Grabb  v.  Salt,  88  Gratt.  807;  Wade 

Bem.APr.,$884A.  v.  Kalbfleisob,  M  N.  Y.  888;  Hoyey  tr. 

i  Wood  Master  ft  Servant,  S  08.  P«ge,  05  Me.  148;  Smith  v.  Sherman,  4 

s  Terrington  v.  Greene,  7  B.  1. 089;  84  Ousb.  408;  Obase  v.  Fits,  138  Mass.  818; 

Am.  Dec  078.  Lattimore  v.  Simmons,  18  S.  ft.  B.  IBS; 

<  Chamberlain  v.  Williamson,  8  M.  ft  Stebblns  v.  Palmer,  1  Pick.  71. 


S.406. 
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ment  of  the  interest  pass  with  it.     Thus  if  A  by  purchase 

or  lease  acquire  an  interest  in  land  of  B,  upon  terms  which 

bind  them   by  contractual  obligations  in  respect  of  their 

several  interests,  the  assignment  by  either  party  of  his 

interest  to  C  will  within  certain  limits  operate  as  a  transfer 

to  C  of  those  obligations.     Such  obligations  are  termed  ^ 

covenants  and  those  which  pass  to  the  assignee  are  those 

which  are  said  to  <<  run  with  the  land/'  ^ 

For  a  covenant  to  run  with  the  land,  its  performance  or 
non-performance  must  affect  the  nature,  quality,  or  yalne 
of  the  property  demised,  independent  of  collateral  circum- 
stances, or  it  must  affect  the  mode  of  enjoyment,  and  there 
must  be  a  privity  between  the  contracting  parties.'  But 
this  class  of  promises  is  a  branch  of  the  law  of  Seal  Property 
and  will  not  be  further  discussed  here. 

1  See  Lawson  Bights,  Bern.  A  Fr.,  8  <  Wiggins  Feny  Co. «.  B.  B.  OOb,  94 

Hoe.  I11.8S. 
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THE  INTSBPRETAIION  OF  THE  COHTBACT. 


S  869.  iNTBODUCTOirr. 


889 


^ 


§  369.  Introductory. —  We  have  considered  the  elements 
necessary  to  the  Formation  of  the  Contract,  and  its  Opera- 
tion as  regards  those  who  were  parties  to  its  formation  and 
those  who  became  interested  in  it  by  assignment.  We  now 
pass  to  the  Interpretation  of  the  Contract,  i.  6.,  the  mean- 
ing which  is  attached  to  it,  and  the  liabilities  thereander, 
when  it  is  presented  to  a  ooart  for  enforcement.  This 
subject  is  naturally  divisible  into  two  parts,  and  will  be 
considered  in  the  two  succeeding  chapters,  viz. :  1st.  The 
sources  to  which  we  may  go  for  the  purpose  of  ascertain- 
ing the  expression  by  the  parties  of  their  common  inten- 
tion —  which  we  call  proof  of  the  contract  ^  and,  2d,  the  rules 
which  exist  for  construing  that  intention  from  expressions 
ascertained  to  {lave  been  used, —  which  we  call  construction 
of  the  contract. 
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CHAPTER  IX. 

THE  PROOF  OF  THE  CONTRACT. 

8BCTION  870.  Proof  of  oral  contracts. 

871.  Proof  of  contracts  In  inrlting. 

872.  Oral  evidence  to  vary  or  contradict  writing  inadmissible. 

I. 

PBOOF  OF  EZISTSNOB  OF  DOCUMBHT. 

878.  Contracts  under  seal. 

874.  Written  cqntracts  not  nnderseal. 

II. 

PROOF  OF  FACT  OF  AOBBKlCaHT. 

875.  Proof  that  there  Is  no  valid  contract. 

876.  Proof  that  the  apparent  contract  is  not  in  foroo. 

in. 

PROOF  OF  TBBMS  OF  AGREBMSNT. 

877.  How  far  oral  evidence  admissible. 

(a)  Supplementary  Agreements. 

878.  Evidence  of  supplementary  or  collateral  agreemest* 

(b)  Explanation  of  remit. 

879.  Identity  of  parties. 

880.  Identity  of  subject- matter. 

881.  Application  of  phrases. 

882.  Latent  ambiguity. 

(c)  Usages  of  TYade. 
888.  To  explain  technical  terms  in  written  contracts. 
884.  To  add  unexpressed  terms  to  written  contracts. 
385.  Requisites  to  the  validity  of  a  usage  of  trade. 

§  370.  Proof  of  Oral  Contracts.  —  Where  the  agree- 
ment is  made  by  word  of  mouth,  and  it  is  of  such  a  charac- 
ter that  it  is  not  required  to  be  proved  by  written  evidence, — 
as  contracts  under  the  Statute  of  Frauds  for  example  are  — 
the  only  thing  to  prove  is  what  the  parties  said,  and  this 
being  proved  it  is  not  open  to  either  of  them  to  say  that  he 
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did  Dot  mean  what  he  said.  When  the  exact  language  of 
the  parties  is  disputed  it  is  for  the  jury  to  determine  as 
matters  of  fact  what  they  did  say,  and  the  court  (the  jury 
having  found  what  they  did  say  )  decides  whether  what  they 
have  said  amounts  to  a  contract,  and  if  so  what  is  its 
effect. 

§  371.  Proof  of  Contracts  in  Writinc^. — A  contract 
under  seal,  as  we  have  seen,^  derives  its  validity  from  its 
form,  and  therefore  when  the  execution  of  such  an  instru- 
ment is  proved  the  contract  is  proved.  But  a  written 
contract  not  under  seal  is  ouly  evidence  of  the  agreement 
between  the  parties,  and  where  the  contract  is  not 
required  by  statute  to  be  in  writing,  it  is  optional 
to  the  parties  to  express  their  agreement  by  word 
of  mouth,  by  act  or  by  writing,  or  partly  in  one  way  and 
partly  in  the  other.  Therefore  it  will  often  happen  that 
the  contract  will  have  to  be  sought  for  in  the  words  and 
acts  as  well  as  the  writing  of  the  contracting  parties.  But 
it  must  always  be  borne  in  mind  that  so  far  as  they  have 
reduced  their  agreement  to  writing  they  are  not  allowed  to 
prove  any  oral  language  they  may  have  used  contradicting 
or  altering  the  writing. 

§  372.  Oral  Evidence  to  Vary  or  Contradict  Writing 
Inadmissible.  —  When  parties  reduce  their  agreement  to 
writing  the  law  presumes  that  they  intend  to  embody 
therein  those  only  of  the  oral  negotiations  and  statements 
which  have  been  made  on  one  side  or  the  other,  which  they 
have  finally  agreed  upon  as  their  contract,  and  hence  it 
excludes  and  refuses  to  hear  evidence  of  representations 
made  or  terms  offered  during  its  negotiation ;  and  will  not 
admit  oral  evidence  to  vary,  alter  or  add  to  the  written 
agreement.^    Nevertheless  oral  evidence  is  necessarily  ad- 


i  Ante  ;   Deeds.  Am.  St.  Rep.  203;  Donley  v.  Bash,  44 Tez< 

s  Knowlton  V.  Keenan,  146Ma8S.  88;4      1;  Richardson  v.  Comstook,  21  Ark.  68; 
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mitted  in  some  cases  even  when  the  agreement  is  or  pur- 
ports to  be  in  writing.  And  these  cases  are  three,  viz. :  I.  To 
prove  the  existence  of  the  document.  U.  To  prove  the 
fact  of  the  agreement.  III.  To  prove  the  terms  of  the 
agreement. 

I. 

PROOF  OF  EXISTENCE  OF   DOCUMENT. 

§  373.  Contracts  Under  Seal.  —  A  contract  under  seal 
is  proved  by  evidence  of  the  sealing  and  delivery.  At 
common  law  when  the  deed  was  witnessed  it  was  necessary 
to  call  one  of  the  attesting  witnesses  to  prove  it.  If^the 
attesting  witness  was  dead,  or  incapable  of  testifying,  or 
out  of  the  jurisdiction  of  the  court,  execution  of  the  deed 
might  be  proved  by  proving  the  h&ndwriting  of  such  wit- 
ness.^ But  it  is  now  generally  held  that  when  the  attesting 
witnesses  cannot  be  produced,  proof  of  the  handwriting  of 
the  party  is  sufficient,  unless  the  instrument  was  required 
by  law  to  be  attested  by  witnesses.' 

§874.  Written  Contracts  not  Under  Seal. — Where  the 
oontract  is  in  writing  not  under  seal  —  a  simple  contract  — 
parol  evidence  is  of  course  admissible  to  prove  the  signatures 
of  the  parties,^  or  to  prove  the  time  when  it  was  made,  where 


Koehring  v.  Mnemmlngliolf ,  61  Mo.  40S; 
SI  Am.  Bep.  402;  Bnis  v.  Norton,  4  OaL 
965;  60  Am.  Deo.  618;  Warren  v.  Grew, 
98  la.  810;  Irish  v.  Dean,  89  WU.  568; 
Johnson  v.  Pollock,  58  111.  181 ;  Fank- 
boner  v.  Fankboner,  20  Ind.  62;  Cocke 
V,  Bailey,  42  Miss.  81 ;  Hagey  v  Hill,  76 
Fa.  St.  108;  15  Am.  Bep.  683;  Byerrln  v. 
Sannders,  1  Oonn.249;  13  Am.  Dec  520; 
Gavlnzel  v.  Ontmp,  22  Wall.  908 ;  Eveleth 
V.  Wilson,  15  Me.  107;  Bromley  v.  Blliot, 
88N.  H.,287;  75  Am.  Deo.  182;  Bond  v 
Clark,  85  Vt  677;  Hill  v.  Peyton,  21 
Gratt.  868;  Tonng  v.  Frost,  5  Gill,  287; 
Bogers  v.  Oolt,  21  N.  J.  (L.)704:  Black- 
ley  V.  Mnnson,  IS  Conn.  209. 


1  Dunbar  v.  Marden,  18  N.  H.  811; 
Beattie  v.  Hillard,  65N.  H.436;  Bichards 
V.  8kiir,80hio8t.586;  Valentine  v.  Piper, 
22  Pick.  85;  Davis  v.  Higgins,91  N.  0*. 
882:  Elliott  9.  Dyke.  78  Ala.    160. 

s  Landers  v.  Bolton,  26  Oal.  894;  New- 
som  V.  Luster,  18  111.  183;  Ooz  v.  Davis, 
17  Ala.  717;  Woodman  v.  Segar,25Me« 
90. 

*  The  handwriting  of  a  person  if  he 
refnses  to  admit  that  the  writing  pro- 
dnced  is  his  may  be  proved  in  any 
one  of  the  following  ways.  I.  By  the 
evidence  of  any  person  who  saw  him 
write  it.  II.  By  the  opinion  of  any  per- 
son acqnainted  with  his  handwriting, 
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no  date  appears,^  or  to  show  that  the  party  sued  is  the  party 
who  made  the  contract,^  or  to  supplement  the  writing  when 
the  writiDg  constitates  only  a  part  of  the  contract ;  as,  for 
example,  if  A  writes  to  B:  ^^  I  will  give  yoa  $250  for  your 
horse;  if  you  accept,  send  him  to  me  by  train;  ''  to  the  con- 
clusion of  the  contract  it  would  be  necessary  to  prove  the 
despatch  of  the  horse.  And  so  if  A  puts  the  terms  of  an 
agreement  into  a  written  offer  which  B  accepts  by  word  of 
mouth ;  or  if,  where  no  writing  is  necessary,  he  puts  a  part 
of  the  terms  into  writing  and  arranges  the  rest  orally 
with  B,  parol  evidence  must  be  given  in  both  these  cases  to 
show  that  the  contract  was  concluded  upon  those  terms  by 
the  acceptance  of  B.'  So  where  a  contract  consists  of  several 
documents  which  need  oral  evidence  to  showtheir  connection, 
such  evidence  may  be  given  to  connect  them.^  Where  a 
writing  is  lost  or  destroyed  parol  evidence  of  its  contents 
is  allowed  to  be  given. 

II. 

PBOOF  OF  FACT  OF  AGREEMENT. 

§  375.  Proof  that  there  Is  no  TaUd  Contract.  —  It  is 

always  open  to  a  party  to  prove  that  a  writing  which  on 
its  face  appears  to  be  a  valid  contract  is  as  a  matter  of  fact 
not  so  but  lacks  one  of  the  necessary  elements  of  a  valid 


that  it  is  Mb.  And  a  person  1b  said  to  be 
"  acquainted  *'  with  another's  handwrit- 
ing  within  this  mle,  l8t»  when  he  has 
seen  that  person  write;  2d,  when  he 
has  received  letters  from  him  in 
answer  to  letters  written  to  him  by  the 
witness  or  under  his  direction  or  au- 
thority; Srd,  when  in  the  ordinary 
course  of  business  writing  purporting  to 
be  written  by  him  has  passed  through 
his,  the  witness',  hands;  4th,  when 
holding  at  the  time  an  official  position, 
signatures  or  writings  of  the  person 
haye  come  before  him ;  5th,  when  he  has 
seen  a  signature  which  the  person  has 
acknowledged  to  be  his.    III.  By  a  com- 
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parison  of  the  disputed  writing  with 
other  writings  of  the  party  proved  or 
admitted  to  be  genuine.  IV.  By  the 
opinions  of  experts  in  handwriting.  Se« 
Lawson  Expert  &  Opinion  Ey.  877, 498, 
1  Lawson  Bights,  Bern.  &  Pr.,  §  281L 

8  Anson  Oontr.  24L 

*  Berginv.  Williams,  188  Mass.  644; 
Myers  v.  Munson,  65  la.  428;  Blake  ir. 
Ooleman,  22  Wis.  876;  Beer  v.  Anltman- 
Taylor  Co.,  32  Minn.  90;  Colby  v.  Dear- 
born, 59  N.  H.  826.  Attter  as  we  haye 
seen  under  the  statute  of  frauds,  mUe» 
5  77. 
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and  binding  contract.  Such  evidence  is  admitted  not  to 
alter  the  purport  of  the  agreement,  bat  to  show  that  it  was 
made  under  such  conditions  as  to  preclude  the  reality  of 
consent,  or  for  such  a  purpose  as  the  court  would  not  lend 
its  aid  to  enforce.  Therefore  he  may  show  by  oral  evidence 
that  the  instrument  is  void  or  of  no  binding  effect  because 
it  was  entered  into  under  a  mistake  or  was  obtained  by 
forgery  or  fraud,  or  through  duress,  or  was  made  on  an 
illegal  consideration  or  in  furtherance  of  an  illegal  object,^ 
or  by  persons  incapable  of  contracting,  or  was  made  with- 
out consideration.*'' 

§  876.  Proof  that  the  Apparent  Contract  is  not  in 
Force*  —  It  is  also  admissible  to  show  by  oral  evidence  that 
the  apparent  contract  is  not  as  a  matter  of  fact  in  force  at 
aU.  Thus  a  deed  may  be  shown  to  have  been  delivered 
subject  to  the  happening  of  an  event  or  the  doing  of  an 
act.^  So,  a  simple  contract  may  be  shown  to  have  been 
signed  upon  a  condition  which  has  not  been  performed.^ 

In  Pym  v.  Oampbelly^  the  defendants  agreed  to  purchase 
from  the  plaintiffs  a  portion  of  the  benefits  to  be  derived 
from  a  mechanical  invention  made  by  the  plaintiffs.  The 
purchase  was  to  be  made  if  one  A  approved  of  the  inven- 
tion, but  before  this  approval  had  been  given  they  signed  a 
memorandum  of  agreement  on  the  express  understanding 
that  they  did  so  for  convenience  only  and  that  the  agree- 
ment was  not  to  bind  them  until  the  approval  of  A  had 
been  intimated.  A  did  not  approve  of  the  invention.  The 
plaintiffs  contended  that  the  agreement  was  binding  and  that 
the  verbal  condition  was  an  attempt  to  vary  by  parol  the 
terms  of  a  written  contract.     But  the  court  held  that  the 

1  See  Wooden  V.  8hotwell,88N.  J.  (L.)  2  Lawson  BtghtB,  Bern.  A  Pr.,  §  2812. 

486;  Buffendean  r.  Brooks,  28  OaL  641;  8  See  ante,  §  06;  Deeds. 

Allen  9.  Hawks,  18  Pick.  T9;  Totten  v.  *  Pierce  v.   Woodward,  6  Pick.  206; 

United  States,  92  U.  8.  105;  Fergasonv.  Shngart  v.  Moore,  78  Pa.  St  469;  Catb- 

Sntphen,  8  UK  547 ;  Sackford  v.  l^ewlng-  rell  r.  Cathrell,  101  Ind.  875. 

ton,  46  N.  H.  415;  Pratt  v.  lAngdon,  97  •  6  E.  ft  B.  870. 
Mass.  97;  and  see  ante,  H  81,  lU,  206, 278. 
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evidence  was  admissible.  <<The  distinction,"  said  the 
court,  '*  in  point  of  law  is  this,  that  evidence  to  vary  the 
terms  of  an  agreement  in  writing  is  not  admissible  but 
evidence  to  show  that  there  is  not  an  agreement  at  all  is 
admissible." 

in. 

PROOF  OF  TERBIS  OF  AGREEMENT. 

§  377.  How  Far  Oral  Evidence  Admissible.  —  The  mle 

being  so  well  established  and  so  extensive  in  its  operation 
that  a  written  contract  cannot  be  varied  or  added  to  by 
verbal  evidence  of  the  intention  of  the  parties,  the  cases  in 
which  such  evidence  will  be  admitted  to  affect  the  terms  of 
a  contract  as  they  appear  in  writing  are  necessarily  few 
and  are  restricted  to  evidence  (a)  of  supplementary  or  col- 
lateral agreements  (b)  of  explanation  of  terms  and  (c)  of 
usages  of  trade. 

(a)  dupplementary  Agreements, 

§  378.  Xivldence  of  Supplementary  or  Collateral  Asree- 
ment.  —  Where  parties  to  a  contract  have  not  put  all  its 
terms  into  writing,  evidence  of  its  supplementary  terms 
is  admissible,  not  to  vary  but  to  complete  the  written 
contract.^ 

In  Malpas  v.  London^  eto.,  R.  C7o.,^  a  cattle  dealer  want- 
ing to  send  some  cattle  from  Guildford  to  Islington,  they 
told  him  at  Ouildford  station  that  the  beasts  would  be  duly 
forwarded  to  King's  Cross ;  but  they  inveigled  him  into 
signing  a  consignment  note  by  which  the  cattle  were  di- 
rected to  be  taken  to  the  Nine  Elms  station,  which  was  not 
so  far  as  the  cattle  dealer  expected  them  to  go.  At  this  in- 
termediate station  they  remained  and  suffered  injury.    The 

1  Cook  V.  Maipli7,70  111.  M ;  Lyon  v.      111  U.  8. 084;  BeynoldB  v.  HaBsam,  66  Vt. 
Lemon,  106  Ind.  067;  Wood  v.  Gertner,      449;  Lash  v.  Parlin,  78  Mo.  891. 
55  Mich.  408;  Mobile,  etc.,  Co.  v,  Jnrey*  >  L.  R.  1 0.  P.  886. 
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company  argued  that  the  consignment  note  was  conclasive 
evidence  of  the  terms  of  the  contract  and  therefore  that 
they  had  never  undertaken  to  carry  further  that  the  Nine 
Elms  station.  But  for  the  cattle  deal^  it  was  successfully 
contended  that  the  consignment  note  did  not  constitute  a 
complete  contract  and  that  parol  evidence  could  be  given 
of  the  conversation  that  had  taken  place  between  the 
plaintiff  and  the  company's  servants  before  the  consign- 
ment note  was  signed.  In  regard  to  the  company's  argu- 
ment that  the  written  contract  was  conclusive  evidence 
that  the  cattle  were  to  be  carried  to  Nine  Elms  and  no 
farther,  Erie,  C.  J. ,  said :  ^<  I  think  that  it  is  not  so,  because 
it  seems  clear  on  the  evidence  that  there  may  have  been  a 
contract  to  carry  to  Nine  Elms  and  an  additional  contract 
to  carry  the  cattle  on  from  thence  to  King's  Cross.  The 
parol  evidence  therefore  does  not  vary  or  contradict  the 
written  document,  but  only  makes  an  addition  to  it." 

(b)  Explanation  of  Terms. 

§  379.  Identity  of  Parties.  —  Oral  evidence  is  admissible 
to  explain  the  identity  of  the  parties  to  the  contract,  as 
where  two  persons  have  the  same  name,  or  where  an  ag^nt 
has  contracted  in  his  own  name  but  on  behalf  of  a  principal 
whose  name  or  whose  existence  he  does  not  disclose.^ 

{  380.  Identity  of  Subject-matter.  —  Oral  evidence  is 
admissible  to  identify  the  subject-matter  of  the  contract. 
Thus,  where  the  subject  of  property  is  described  in  the  con- 
tract or  conveyance  by  the  locality,  as  being  in  a  particular 
town  or  place ;  or  by  its  character,  quality,  or  use,  as  in  a 
contract  to  sell  **  the  mill  property;"  or  by  the  ownership. 


1  Anfton  Oontr.  SI5,  Fzof.  Knowlton's  r.  Brinker,  77  Mo.  289;  Bartlett  «.  Sem- 

notes,  dtlng  LoAOh  v.  Dodson,  64  Tex.  ington,60N.  H.  864;  Mobberley  v.  Mob- 

185;  Johnson  v.  Bennett,  67  Iowa,  679;  berley,  60  Md.  876;  Bsrkley  v.  Tarrant 

Clereland  v.  Baniham,  64  Wis.   847;  20  S.  C.  674;Nntt«.  namphrey,  82  Kan. 

Brewster  v.  Baxter,  2  Wash.  185;  Saner  100. 
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as  in  a  oontract  to  sell  ^*  my  house,''  or  ^^  Mr.  O's 
house ; "  or  by  the  occupation  of  a  certain  person, —  in  all 
such  cases  evidence  is  admissible  to  show  what  is  the  prop- 
erty answering  to  the  description  of  place,  character, 
ownership,  or  occupation,  or  what  is  reputed  so  tobe.^ 

§  381.  Application  of  Pbrases.  —  Oral  evidence  is  also 
admissible  in  explanation  of  words  in  the  contract  not  de- 
scribing the  subject-matter  of  the  contract,  but  the  amount 
and  character  of  the  responsibility  which  one  of  the  parties 
takes  upon  himself  as  to  the  conditions  of  the  contract. 
Where  a  vessel  is  warranted  *^  seaworthy,"  a  house  promised 
to  be  kept  in  *^  tenantable  "  repair,  a  thing  undertaken  to 
be  done  in  a  <<  reasonable  "  manner,  evidence  is  admissible 
to  show  the  application  of  these  phrases  to  the  subject- 
matter  of  the  contract,  and  so  to  ascertain  the  intention  of 
the  parties.^ 

§  382.  Liatent  Amhiguity.  —  Oral  evidence  is  admissible 
to  explain  a  latent  ambiguity  in  the  instrument.  A  latent 
ambiguity  is  where  you  show  that  words  apply  to  two 
different  things  or  subject-matters,  and  then  evidence  is 
admissible  to  show  which  of  them  was  the  thing  or  subject- 
matter  intended.^ 

In  SargerU  v.  Adams  ^  the  defendant  entered  into  a  writ- 
ten agreement  to  lease  to  the  plaintiff  the  *^  Adams  House  " 


1  Leake  Oontr.  211;  Barrett  v.  Mnr- 
phy,  140  Mass.  188;  Tbomellv.  Brockton, 
141  Mass.  161;  Home  v.  Ohatham,  64 
Tex.  86;  Boblnson  v.  Douthit,  64  Tex. 
101 ;  Lyman  v,  Gedney,  114  111.  888 ;  Baker 
V.  McAxthnr,  64  Mich.  188;  Thompson  v, 
Stewart,  60  la.  2S8. 

a  Aneon  Contr.  246. 

8  Waymack  v.  Hellman,  26  Ark.  449; 
Wood  V.  Aagaettne,  61  Mo.  46;  Baldwin 
V.  Wlnslow,  2  Minn.  218;  Fenderson  v. 
Owen,  64  Me.  874;  92  Am.  Dec  OAl ;  Stone 
V.  Aldrlch,  48  N.  H.  62;  Simpson  v.  Ejm> 
beriin,  12  Kan.  679;  Jenkins  v.  Oooper,  60 
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Ala.  419 ;  American  Express  Oo.  r.  Sehier, 
66  111.  140;  Lowry  9.  Adams,  22  Vt.  160; 
OonoTer  v.  Wardell,  20  N.  J.  (Eq.)  266; 
Dayls  V.  Shaw,  42  Md.  410;  Terrell  v. 
Walker,  69  K.  0. 244 ;  Polndexter  v.  Mc- 
Oannon,  1  Dey.  (Eq.)  873;  18  Am.  Dec 
691 ;  Armstrong  v.  Borrows,  6  Watts,  206; 
Insurance  Oo.  v.  Troop,  22  Mich.  146; 
Greene  v.  Day,  84  Iowa,  888 ;  Sargent  v. 
Adams,  8  Gray,  72 ;  68  Am.  Dec  718;  Hln- 
neman  v.  Bosenbeck,  89  K.  Y.  96;  Veiuui 
V.  McGregor,  23  Oal.  889. 

*  8  Gray,  72;  68  Am.  Deo.  718. 
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in  Boston  for  a  term  of  ten  years.  The  defendant  had 
fitted  up  an  old  hostelry  called  the  Lamb  Tavern  as  a  hotel 
and  had  christened  it  the  *^  Adams  House/'  The  entrance 
to  the  hotel  was  on  Washington  street,  and  was  numbered 
371«  The  rest  of  the  ground  floor  of  the  building  was 
fitted  up  for  stores  which  were  numbered  1,  2,  3,  4  and  5, 
Adams  House.  When  the  time  came  for  the  defendant  to 
present  the  plaintiff  with  the  lease  the  latter  discovered  that 
it  did  not  include  all  these  stores,  but  only  one  of  them. 
He  therefore  refused  to  accept  it  and  brought  an  action  to 
recover  back  a  sum  of  money  which  he  had  advanced  to  the 
defendent  under  the  agreement.  But  the  Supreme  Court 
allowed  the  defendant  to  prove  by  parol  that  the  agreement 
originally  was  that  the  lease  should  include  only  the  hotel 
proper  and  one  of  the  stores.  <*  The  court  are  of  opinion," 
said  Chief  Justice  Shaw,  *^  that  this  constituted  a  case  of 
latent  ambiguily  as  that  is  understood  and  explained  in 
this  department  of  the  law.  It  falls  under  that  class  of 
cases  where  the  very  general  description  adopted  in  a  con- 
tract will  apply  to  two  distinct  subjects  and  so  there  is  a 
latent  ambiguity." 

But  what  is  called  a  patent  ambiguity,  «.  e.,  an  ambiguity 
appearing  on  the  face  of  the  instrument  itself,  cannot  be 
explained  by  parol.^  Thus,  where  a  bill  of  exchange  was 
drawn  for  <*two  hundred  pounds"  but  the  figures  at  the 
top  were  <*  245,"  evidence  was  riot  admitted  to  show  that 
the  bill  was  intended  to  be  drawn  for  the  larger  amount.^ 

(c)   Usages  of  Trade. 

§  383.  To  Explain  Technical  Terms  in  Written  Con- 
tracts.-—The  customs  of  particular  classes  of  men  soon 
give  to  particular  words  different  meanings  from  those  which 
they  may  have  among  other  classes,  or  in  the  community 
generally.     Mercantile  contracts  are  commonly  framed  in  a 

1  Aapden's  Estate,  S  Wall.  Jr.  86B.  *  Sandenon  v.  Piper,  5  Btng.  If.  0. 485. 
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language  peculiar  to  merchants,  and  hardly  understood  out- 
side their  world.  Agreements  which  are  entered  into  every 
day  in  the  year  between  members  of  different  trades  and 
professions  are  expressed  in  technical  and  uncommon  terms. 
The  intentions  of  the  parties,  though  perfectly  well  known 
to  themselves,  would  be  defeated  were  the  language  em- 
ployed to  be  strictly  construed  according  to  its  ordinary 
meaning  in  the  world  at  large.  Hence,  while  words  in  a 
contract  relating  to  the  ordinary  transactions  of  life  are  to 
be  construed  according  to  their  plain,  ordinary  and  popular 
meaning,  yet  if,  in  reference  to  the  subject-matter  of  the 
contract,  particular  words  and  expressions  have  by  usage 
acquired  a  meaning  different  from  their  plain,  ordinary 
and  popular  meaning,  the  parties  using  those  words  in  such 
a  contract  must  be  taken  to  have  used  them  in  their  pecu- 
liar sense.  And  so  words  technical  or  ambiguous  on  their 
face,  or  foreign  or  peculiar  to  the  sciences  or  the  arts,  or 
to  particular  trades,  professions,  occupations  or  localities, 
may  be  explained,  where  they  are  employed  in  written 
instruments,  by  parol  evidence  of  usage. ^ 

The  evidence  is  not  incompetent  because  the  words  are 
in  their  ordinary  meaning  unambiguous,  for  the  principle 
of  admission  is  that  words  perfectly  unambiguous  in  their 
ordinary  meaning  are  used  by  the  parties  in  a  different 
sense  .^  What  words  are  more  plain  and  unambiguous  on 
their  face  than  such  words  as  "  a  thousand  "  **  a  week,*'  **  a 
day?  "  Yet,  *<  a  thousand  "  has  been  held  to  mean  twelve 
hundred  and  seven  hundred  respectively;  *^  a  week,"  a  week 
only  during  a  portion  of  the  year ;  <<  a  day,"  only  ten  hours. 


1  Smith  9.  Clayton,  29  N.  J.  (L.)  8S7; 
Foster V.  Bobinson,  6  Ohio  St.  90;  Steam- 
boat Albatross  v.  Wayne;  16  Ohio  St. 
518;  Lowe  v.  Lehman,  15  Ohio  SL  179; 
Brown  Chemical  Co.  v.  Atkinson,  91 N. 
O.  889;  B-veringham  v.  Lord.  19  111.  App. 
665 ;  Potter  v.  Morland,  8  Onsh.  884 ;  Wil- 
cox V.  Wood,  9  Wend.  846 ;  Swift  Iron  ft 
Steel  Works  v.  Dniry,  87  Ohio  St.  242 ; 
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Hartwell  v.  Cannon,  10  If.  J.  (Bq.)  128; 
Seymonr  v.  Osborne,  U  Wall.  516 ;  Moran 
V.  Prather,  28  Wall.  492;  Baton  v.  Smith, 
20  Pick.  ISO;  Broadwell  V.  Broadwell,  t 
111.  599;  WUliams  v.  Woods,  16  Md.  220. 

s  LawBon  Usages  ft  Onstoms,  §  181; 
Myers  v.  Sari,  80  L.  J.  Q.  B,  9;  Brown  v. 
Byrne,  8  Bl.  ft  Bl.  708. 
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Id  Smith  y.  Wilson^^  Smith  leased  from  Wilson  a  rabbit 
warren  and  covenanted  that  at  the  end  of  the  term  he  would 
leave  on  the  land  at  least  ten  thousand  rabbits,  Wilson 
to  pay  him  £60  a  thousand  for  all  he  left.  When  the  lease 
was  up  two  persons  were  appointed  to  count  the  rabbits 
and  they  reported  the  number  at  nineteen  thousand  two 
hundred.  But  when  Wilson  came  to  settle  he  wanted  to 
pay  for  only  sixteen  thousand  rabbits,  on  the  ground  that 
*^  thousand  "  in  that  part  of  the  country  when  applied  to  rab- 
bits meant  twelve  hundred  or  a  hundred  dozen.  Smith  there- 
upon brought  an  action  for  nineteen  thousand  two  hundred 
rabbits  at  £60  a  thousand.  But  the  court  allowed  Wilson  to 
show  that  the  custom  of  the  country  was  just  as  he  had  con- 
tended; and  all  the  judges  of  the  King's  Bench  agreed  that 
this  was  correct  law. 

In  Soulier  v.  KeUerman^'^  the  plaintiff  bought  and 
paid  for  four  thousand  shingles  of  a  dealer  but  after  they 
were  delivered  in  eight  bundles  he  discovered  that  he 
had  received  only  2,500  shingles  and  brought  suit  for  the 
difference.  It  was  held  that  evidence  was  admissible  that  in 
the  lumber  trade  shingles  were  not  counted,  but  that  two 
packs  of  shingles  of  a  certain  size  were  considered  as  a 
thousand  shingles  without  reference  to  the  actual  number 
in  each  pack. 

In  Grant  v.  Maddox^^  by  a  written  contract  the  plaintiff 
agreed  to  perform  at  the  defendant's  theater  and  the  latter 
agreed  to  engage  her  for  three  years  and  to  pay  her  a  salary 
of  £5,  £6,  and  £7  <<  per  week  "  in  those  years,  respectively. 
In  an  action  on  the  contract,  the  plaintiff  contended  that 
she  was  entitled  to  receive  the  salary  stipulated  for  every 
week  of  the  whole  of  three  years,  but  the  defendant  tendered 
evidence,  which  was  admitted,  to  show  that  according  to  the 
understanding  and  custom  of  the  theatrical  profession, 
under  an  engagement  to  perform  for  one  or  more  '<  years," 

1  8  B.  A  A.  7S8;  Lftwaon  Usages  ft  s  18  Mo.  009. 

Customs,  885.  s  15  M.  ft  W.  787. 
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actors   were  never  paid  during  the  time  of  vacation,  but 
only  during  what  was  called  the  theatrical  season. 

In  Horton  v.  Locked  where  by  a  building  contract,  the 
plaintiff  agreed  to  make  certain  alterations  and  repairs  upon 
the  defendant's  house,  for  which  the  latter  agreed  to  pay 
twelve  shillings  **  per  day  "  for  each  man  employed,  it  was 
held  competent  to  show  a  usage  among  carpenters  that  ten 
hours  constituted  a  <^  day's  "  work,  and  entitling  them  to 
charge  one  day  and  a  quarter  for  each  day  during  which 
the  men  worked  twelve  hours  and  a  half.  <*  Here,"  said 
Bronson,  J.,  *^  the  plaintiff  was  to  be  paid  for  his  workmen 
at  the  rate  of  twelve  shillings  per  day^  but  the  parties  have 
not  told  us  by  their  contract  what  they  meant  by  a  day's 
work.  It  has  not  been  pretended  that  it  necessarily  means 
the  labor  of  twenty-four  hours.  How  much,  then,  does 
it  mean?  Evidence  of  the  usage  or  custom  was  let  in  to 
answer  that  question.  And  when  we  find  a  universal  usage 
in  this  business  to  call  ten  hours'  labor  a  day's  work,  we 
have  arrived  at  the  true  meaning  of  the  word  <  day  '  as  used 
in  this  contract." 

§  384.  To  Add  Unexpressed  Terms  to  Written  Con- 
tracts. —  But  it  has  been  long  recognized  by  the  courts 
that  it  is  quite  as  necessary  to  allow  usage  to  explain  what 
was  purposely  left  unsaid  as  what  was  clothed  in  technical 
language.'  And  the  principle  on  which  such  usages  are 
admitted  rests  on  the  ^^  presumption  that  in  such  transac- 
tions the  parties  did  not  mean  to  express  in  writing  the 
whole  of  the  contract  by  which  they  intended  to  be  bound, 
but  to  contract  with  reference  to  those  known  usages."  ' 

In  Qooper  v.  Kane,^  the  plaintiff  was  the  owner  of  a  city 

1  5  HiU,487.  American  SteamBhlp  Co.»  49  N.  T.  880; 

s  Bx  parte  OoDway,  4  Ark.  SOS,  867;  Robinson  v.  Fieke,  SB  Me.  401;  and  tee 

Boickner  v.  Seal  Sstate  Bank,  6  Ark.  536 ;  the  caaes  collected  in  Lawson  Ueagee 

Worthlngton  v .  Curd,  15  Ark.  481 ;  Jones  and  OnstomB,  Ohap.  IV. 
V.  Bradner,  10  Barb.  188;  Lawrence  v.  s  Hatton  v.  Warren,  1 M.  A  W.  466. 

Gallagher,  10  Jones  ft  Sp.  809 ;  Wilson  v,  «  19  Wend.  886 ;  88  Am.  l>ec. 

BandaU,  67  N.  Y.  388;  Dent  v.  North 
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lot  and  by  a  contract  in  writing  the  defendant  agreed  to 
excavate  the  lot  and  make  the  necessary  embankments 
within  a  limited  time,  for  which  he  was  to  be  paid  by  the 
plaintiff  $180  when  the  work  was  done.  The  defendant 
completed  the  job,  and  was  paid  the  stipulated  price. 
Whilst  engaged  in  the  work,  the  defendant  placed  a  large 
quantity  of  sand,  which  was  taken  from  the  lot  in  order  to 
make  it  conform  to  the  required  plan,  on  an  adjoining  lot, 
not  belonging  to  the  plaintiff,  and  when  requested  by  the 
plaintiff  to  permit  her  to  take  it  away,  he  refused  such 
permission.  For  this  detention  the  action  was  brought. 
There  was  no  stipulation  in  the  contract  as  to  whom  the 
sand  taken  from  the  lot  in  making  the  excavation  should 
belong  after  it  was  taken  from  the  lot.  The  defendant  then 
offered  to  prove  a  custom,  which  had  existed  for  a  great 
number  of  years,  and  was  well  known  and  understood, 
that  in  the  excavation  of  lots  the  material  excavated  be- 
longed to  the  excavator,  and  not  to  the  owner  of  the  lot, 
unless  there  was  an  express  reservation  in  the  contract  to 
the  contrary.  The  judge  rejected  the  testimony,  and  in- 
structed the  jury  that  on  the  evidence  adduced  the  plaintiff 
was  entitled  to  their  verdict.  On  appeal  this  was  held 
erroneous.  ^^Nothing,"  said  Nelson, L.  J.,  ^<is  said  about  the 
surplus  earth :  where  it  is  to  be  laid,  or  what  is  to  be  done 
with  it.  Would  it  be  a  workman-like  execution  of  the 
contract  to  pile  it  upon  the  adjacent  bank?  Or  may  the 
contractor  dispose  of  it  as  he  sees  fit,  and  as  most  conven- 
ient and  profitable  to  himself?  It  appears  to  me  the  solu- 
tion of  these  questions  may  very  well  be  referred  to 
common  usage  in  such  cases,  if  any  exist ;  and  that  if  it 
should  be  proved,  it  is  fair  to  conclude  the  particular  parties 
contracted  with  reference  to  it.  This  usage  may  often  have 
a  very  important  influence  upon  the  minds  of  the  parties, 
as  exemplified  in  this  case,  for  the  value  of  the  materials 
which  the  plaintiff  has  recovered  nearly  equals  the  price  of 
the  job.     If  in  fact  the  usage  exists,  and  the  contract  was 
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made  in  reference  to  it,  serious  injustice  must  be  the  result 
of  upholding  the  verdict." 

And  though  as  will  be  seen  further  on  the  usage  or  cus- 
tom must  not  be  of  a  character  which  is  repugnant  to,  or 
inconsistent  with  the  written  contract,  yet  that  it  merely 
varies  the  written  contract  is  not  enough  to  make  it  inad- 
missible, for  it  is  impossible  to  add  any  material  incident 
to  the  written  terms  of  a  contract  without  altering  its  effect 
more  or  less.^ 

$  385.  Requisites  to  the  Validity  of  a  Usage  of 
Trade. —  But  though  a  usage  or  custom  of  trade  '  is  admis- 
sible for  the  purpose  just  stated,  not  all  such  usages  can 
be  proved,  for  to  render  a  usage  or  custom  of  trade  of 
binding  force  it  must  be  shown  to  possess  all  the  requisites 
of  a  valid  usage  or  custom :     And  these  requisites  are: 

(a.)  It  must  be  Established. —  It  was  required  of  a  com- 
mon law  custom  that  it  should  be  **  ancient ; ' '  that  is,  it  must 
have  existed  so  long  that  the  memory  of  man  runneth  not 
to  the  contrary.  If  a  usage  could  be  shown  to  have  com- 
menced, it  was  void  as  a  custom.  But  while  a  usage  of  trade 
or  business  need  not  be  **  ancient,''  as  that  word  is  used  in 
the  books,  it  is  nevertheless  required  that  it  shall  be  fully 
established  ns  a  usage  of  trade  or  business.  And  time  is 
one  ingredient,  at  least,  necessary  to  accomplish  this,  for 
the  rule  that  a  usage  must  be  '*  established  "  means  simply 
that  it  must  have  existed  a  sufficient  length  of  time  to  have 
become  generally  known.' 


1  Brown  v,  Byrne,  S  El.  ft  Bl.  707. 

S  The  word  *'  castom  '*  though  prop- 
erly applied  only  to  the  general  and 
partioalarcaetoms  of  common  law  the 
former  of  which  established  many  of  the 
fundamental  rules  of  the  common  law; 
the  latter  of  which  consisted  of  local 
eastoms  generally  relating  to  land  (see 
Lawson  Usages  A  Customs,  17)  Is  fre- 
quently used  as  synonymous  with 
"usage"  in  describing  a  usage  of  trade. 
See  Walls  V.  Bailey,  49  N.  T.464;  Dlcken- 


son  V.  Gay,  7  Allen,  82;  Jewell  v.  B.  B. 
Co.,  5»  N.  a.  84. 

s  Wall  o.  East  Biyer  Ins.  Co.,  8  Duer, 
264 ;  Cooper  v.  Berry,  81  Ga.  626;  Smith  v. 
Wright,  1  Caines,  45;  Trott  v.  Wood,  1 
Gall.  444;  Mcars  v.  Waples,  8  Houst 
681;  Clark  v.  Glfford,  7  La.  624;  Hall  v. 
Storr8,7  WlB.253;  Newbold  «.  WrUht,4 
Bawle,  195;  Wilson  r.  Bauman,  80  111. 
493;  Adams  v.  Otterback,  16  How.  689; 
Buford  V,  Tucker,  44  Ala.  80;  Alabama, 
eta,  B.  Co.  r.  Kidd,  85  Ala.  209. 
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(b)  It  must  he  Certain  and  Uniform. — A  usage 
must  be  certain  aud  uniform,  both  as  to  the  person 
claiming  under  it  and  the  thing  claimed.^  Thus  where 
there  was  a  usage  set  .up  among  merchants  in  the  city  of 
Baltimore  to  deliver  to  purchasers  merchandise  sold  for 
cash,  without  demanding  the  cash,  and  without  the  vendor 
waiving  his  right  to  cash  payment,  and  the  witness  called  to 
establish  it  said  that  he  delivered  the  article  without  the 
cash  only  when  he  considered  the  purchaser  good,  the  court 
said:  <*Tbis  is  not  a  usage,  which  must  be  something 
fixed,  certain,  and  universal.  A  usage  which  differs  upon 
the  action  of  each  particular  person  is  no  usage.  One  man 
may  think  the  purchaser  good,  when  his  next  neighbor  may 
think  otherwise;  and  this  is  said  to  be  a  usage!  "^  In 
another  case,  a  deed  of  composition  provided  that 
<<  borrowed  money  "  should  be  paid  in  preference  to  cer- 
tain other  debts,  and  it  was  claimed  that  these  words  had 
by  usage  a  peculiar  meaning  among  the  merchants  of  the 
place.  One  witness  defined  the  phrase  as  **  money  loaned 
on  call,  for  which  no  charge  is  made;"  another  said:  *<  If 
a  person  asks  me  to  take  money  on  interest  for  fifteen  or 
twenty  days,  it  would  be  borrowed  money ;  '*  a  third  said : 
«« If  money  is  loaned  for  twelve  months,  on  interest,  it  is 
not  a  debt  of  honor,  nor  if  loaned  for  an  indefinite  time;  " 
and  a  fourth  witness  testified:  *^  If  a  party  lends  me  money 
for  my  accommodation,  trusting  to  my  honor,  for  an 
indefinite  time,  I  consider  it  a  debt  of  honor.''  The  court 
held  that  the  custom  was  inadmissible,  as  lacking  the  ele- 
ments of  certainty  and  uniformity,  saying :  **  The  testimony 
is  inconsistent  and  contradictory.     A  standard  so  variable 

1  Wallace  v.  Moigan,   28  Ind.  889;  Coleman,  45  Wis.  166;  Vos  v.  Robinson, 

Union  R.  Co.  v.  Yeager,  34  Ind.  1;  Oel-  9  Johns.  192;  Tonro  v.  Oassin,  1  Nott  A 

ricbs  V.  Ford,  28   How.  47;  Berkshire  M.  173;  Philips  v.  Wheeler,  10  Texas, 

Woolen  Co.  v.  Proctor,  7  Onsh.   417;  536;  Singleton  v.  Hillard,  1  Strobh.  208; 

Munroev.  Spencer,  24  Md.  620;  Adams  Strong  v.  Grand  Trank  R.  Co.,  15  Mich. 

9.  Pittsbarg  Ins.  Co.,  76  Pa.  St.  411;  111.  206. 

Masons   Soc  v.  Baldwin,  86  111.  479;  *  Foley  v.  Mason,  6  Md.  87. 

Isham  V.  Fox,  7  Ohio  St.  817;  mnton  v. 
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18  incapable  of  application,  and  cannot  control  the  well- 
understood  meaning  of  words."  ^ 

(c)  It  must  be  Continued,  — There  must  have  been  no 
interruption  or  temporary  ceasing  of  the  usage,^  and  it 
must  be  shown  to  have  existed  up  to  the  time  of  the  trans- 
action it  is  introduced  to  affect.'  The  custom  of  a  city 
department  in  charging  interest  on  sums  advanced  to  con- 
tractors was  held  inadmissible,  it  appearing  that  the  custom 
had  been  one  way  down  to  the  year  1858,  under  one  comp- 
troller, and  another  way  from  1858  to  1878,  under  other 
comptrollers.* 

It  is  for  this  reason  that  a  mere  act  or  acts  of  accommo- 
dation do  not  establish  a  usage .^  A  creditor,  for  example, 
may  indulge  a  debtor  in  one  or  two  cases  without  thereby 
binding  himself  to  do  likewise  in  the  future.*  **  There  are 
many  usages  of  trade  which  have  nothing  to  do  with  the 
contracts  of  parties,  and  which  cannot  be  set  up  to  modify 
or  control  them.  It  is  very  customary  for  merchants  to 
pay  their  debts  by  checks  upon  a  bank;  and  this  may  be 
very  well  known  to  persons  who  deal  with  them,  and  yet 
no  one  is  bound  to  receive  a  check  in  discharge  of  a  promise 
to  pay  money.  It  may  be  a  custom  in  some  kinds  of  busi- 
ness to  pay  workmen  in  orders  for  goods,  or  in  goods  kept 
for  sale  by  their  employer,  or  not  to  pay  wages  punctually 
at  the  time  they  are  due,  and  the  fears  or  necessities  of  the 
laborer  may  induce  him  to  yield  to  the  custom,  and  accept 
payment  in  a  manner  or  at  a  time  convenient  to  the  em- 
ployer ;  but  it  would  hardly  be  contended  that  such  a  custom 
could  be  regarded  in  determining  the  legal  effect  of  a  written 
agreement."  ^    Thus,  the  common  act  of  courtesy  which 

1  Murray  v,  Spencer,  S4  Md. 620.  ctnnatl,  etc,  R.  Co.  v.  Boal,  15  Ind.  S45; 

s  Johosonv.  Stoddard,  100  MasB.  806;  Thornton  v.    SniFolk    Manfg.    Co.,  It 

Masters  v.  Penn.  R.  Co.,  60  Pa.  St  874.  Cash.  876;  Norton  v.  Heywood,  SO  Me. 

8  Mich.  Cent.  R.  Go.  v.  Coleman,  28  8S9;  Oitizetks  Bk.  v,  Grafflln,  81  Md.  607. 
Mich.  440;  Walker  v.  Barron,  6  Minn.  •  Brent  v.  Oook,  12  B.  Mon.  268. 

608;  Hale  17.  Glbbs,  43  la.  880.  ?  tfetcalf    v.   Weld,  14   Gray,     220. 

*  Fellows  V.  Mayor,  17  Hnn,  247. 

»  Farlow  v.  Bills,  15  Gray,  229;  Oln- 
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induces  a  man  to  call  on  hia  mechanic  to  rectify  what  is 
amiss  in  his  job  does  not  establish  a  custom  to  exonerate 
the  trade  from  responsibility  for  bad  work.^ 

(d)  li  must  be  Oeneral.  —  Knowledge  of  the  existence  of 
a  usage,  we  shall  see,  is  necessary  to  bind  a  person  to  its 
terms.  Where  express  notice  cannot  be  proved  —  which 
happens  very  often,  as  in  the  majority  of  cases  nothing  has 
been  said  by  the  parties  in  their  negotiations  about  the 
usage  —  it  becomes  necessary  to  prove  that  the  usage  was 
so  general  as  to  raise  the  presumption  that  the  party  knew 
of  it  and  intended  to  contract  with  reference  to  it. 

It  is  well  settled  that  a  usage  may  be  <<  general/'  as  this 
term  is  used  here,  notwithstanding  that  it  is  confined  to  a 
particular  city,  town,  or  village.'  It  may  be  generally 
known  in  that  city,  town,  or  village,  and  be  understood  by 
all  persons  dealing  there,  and  yet  may  not  exist  in  any 
place  beyond.  But  the  usage  of  a  single  house,^  or  of  one 
person  only,^  or  of  a  single  mill,^  or  of  one  railroad  com- 
pany,* is  insufficient.  Isolated  instances  of  a  certain  .prac- 
tice in  a  particular  bank)  —  as,  for  instance,  the  payment 
of  a  loss  in  an  unusual  case,'  —  or  proof  of  a  few  instances 
of  dealings  in  one  or  two  other  banks,  do  not  establish  a 
general  usage.^  A  particular  banking  usage  must  apply  to 
a  place  rather  than  to  a  particular  bank.  It  must  be  the 
rule  of  all  the  banks  in  the  place  or  it  cannot  be  a  valid 
usage.  If  every  bank,  it  has  been  said,  could  establish  its 
own  nsage,  the  confusion  and  uncertainty  which  would 
ensue  would  greatly  exceed  any  local  convenience  resulting 
therefrom.^ 


1  Somerbyv.  Tappan,  1  Wright,  670.  «  Detroit,  etc.,  R.  Co.  «.  Van  Stein- 

9  Gleason   v.    WaUb,  43    Me.    397;  burg,  17  Mich.  99. 

Thompson  v.  Hamilton,  12  Pick.  426;  28  f  Allen  v.  Merchants'  Bk.,  22  Wend. 

Am.  Deo.  619;  Perkins  v.  Jordan,  36  Me.  216. 

28;  Clark  v.  Baker,  11  Mete  188.  »  Chesapeake  Bank  r.  Brown,  29  Md. 

*  Weber  v.  Klngsland,  8  Bosw.  416.  483. 

«  Borr  V.  Sickles,  17  Ark.  428.  »  Adams  v.  Otterbaok,  16  How.  6S9. 

ft  Scblesslnger  o.  Dickinson,  6  Allen, 
47;  Stevens  v.  Reeyes,  9  Pick.  196. 
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(e)  7^  must  be  Known.  — A  usage  most  bo  known  to  the 
party  to  be  affected  by  it,  before  a  court  will  permit  its 
recognition.^  In  the  case  of  general  commercial  usages 
which  have  been  recognized  by  the  courts,  —  all  men  beiug 
taken  to  know  the  law,  —  every  member  of  the  community 
is  presumed  to  know  them,  and  no  one  will  be  heard  to 
contradict  this  presumption.'  But  in  the  case  of  particular 
usages  it  is  different;  knowledge  of  them  is  not  legally 
imposed  upon  the  dweller  in  the  particular  place,  or  the 
dealer  in  the  particular  market  where  they  obtain,  and  is  to 
be  shown  by  express  proof,  or  by  evidence  of  their  generalty 
and  antiquity.^  These  three  elements  of  a  valid  usage  — 
antiquity  (understood  not  in  its  common-law  meaning,  but 
in  the  sense  of  being  established),  generality  and  notoriety — 
are  intimately  connected,  because  the  first  two  are  so  fre- 
quently necessary  to  make  good  the  third.^ 

Therefore  if  there  is  a  general  usage  applicable  to  a 
particular  profession  or  business,  parties  employing  an 
individual  in  that  business  are  supposed  to  deal  with  him 
according  to  that  usage.^  <*  All  trades  have  their  usages, 
and  when  a  contract  is  made  with  a  man  about  the  business 
of  his  craft,  it  is  framed  on  the  basis  of  its  usage,  which 
becomes  a  part  of  it,  except  when  its  place  is  occupied  by 


1  Caldwell  v.  Dawson,  4  Mete  (Ky.) 
121 ;  Pierce  v.  Whltoey,  29  Me.  188 ;  Martin 
V.  Maynard,  16  N.  H.  166;  Mills  v,  Ushe, 
16  Tex.  800;  Marlatt  v.  Clary,  20  Ark. 
261;  Boyd  v,  Graham,  6  Mo.  App.  408; 
Martin  v.  Hall,  26  Mo.  886;  Walsh  v. 
Mississippi  Transp.  Co.,  62  Mo.  434;  The 
Albatross  v,  Wayne,  16  Ohio,  613 ;  Wheel- 
er «;.  Newbonld,  6  Daer,  29;  Bradley  v. 
Wheeler,  44  N.  Y.  600;  Higgins  v.  Moore, 
34  N.  Y.  426;  Dawson  v,  Kittle,4  mil,  107; 
Dodge  17.  Favor,  15  Gray,  82;  Fisher  v, 
Sargent,  10  Cnsh.  260;  Searson  v,  Hey- 
ward,  1  Spears,  249;  Whltesell  v.  Crane, 
8  Watts  &  S.  869;  McDowell  v.  Ingersoll, 
6  Serg.  &  B.  101;  Pitre  v.  Offntt,  21  La. 
An.  679;  Lewis  v.  The  Success,  Id  La.  An. 
1;  Leach  v,  Perkins,  17  Me.  462;  86  Am. 
Dec  268;  Sngart  v.  Mayo,  64  Ga.  654; 
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Scott  V.  Saifold,  87  Ga.  884;  National 
Bank  V.  Burkhardt,  100  U.  S.  686;  BUyen 
V.  New  England  Screw  Co.,  28  How.  420; 
Power  V.  Kane,  6  Wis.  265;  Soott  v. 
Whitney,  41  Wis.  604. 

s  iUndskoIE  v.  Barrett,  14  la.  101; 
Beatty  v.  Gregory,  17  la.  107. 

s  Sleght  V.  Hartshome,  2  Johns.  632. 

4  Lawson  Usages  A  Costoms,  §  18. 

5  Lawson  Usages  A  Castoms,  §  24; 
Sewell  V,  Corp.,  1  Car.  &  P.  892; 
Given  V.  Charron,  16  Md  602;  Lyon  v, 
George,  44  Md.  295;  Vaaghn  v,  Gardner, 
7  B.  Mon.  826;  Walls  v.  Bailey,  49  N.  Y. 
464 ;  Ford  v.  Terrell,  9  Gray,  401 ;  Lowe  v, 
Lehman,  16  Ohio  St  179;  Barton  v.  Mc- 
£elway,22N.  J.  (ti.)  166;  Carters. Phila- 
delphia Coal  Co.,  77  Pa.  St.  286. 
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particular  stipulations."  ^  So,  those  who  send  goods  to  a 
market  where  a  certain  custom  prevails  are  presumed  to 
know  the  custom  and  to  act  upon  it.^  In  short,  if  A  makes 
a  contract,  with  B  in  any  particular  trade  or  business,  both 
A  and  B  are  presumed  to  contract  with  reference  to  any 
customs  of  that  trade  which  may  affect  their  rights.' 

On  the  other  hand,  a  usage  not  general  but  confined  to  a 
particular  person  or  persons  in  a  particular  trade  or  business 
will  not  bind  one  making  a  contract  unless  it  is  proved  that 
he  knew  of  it.^  And  a  usage  is  equally  inadmissible  if  it 
can  be  shown  to  have  been  unknown,  at  the  time  of  the 
contract,  to  the  party  setting  it  up  and  seeking  its  benefits, 
for  in  such  a  case  there  would  be  no  presumption  that  the 
contract  was  made  with  reference  to  it.^ 

(f )  It  must  he  Peaceable  and  Acquiesced  in. —  A  usage 
must  be  generally  assented  to  as  well  as  asserted  before  it 
can  be  established;  it  must  be  acquiesced  in  by  all  persons 
acting  within  the  scope  of  its  operations.*  Where  it  has 
been  the  subject  of  controversy  and  contention,  claimed  by 
one  class  and  denied  by  another,  and  only  submitted  to 
under  protest  and  to  avoid  litigation,  it  cannot  be  presumed 
to  have  been  so  acquiesced  in  as  to  have  entered  into  and 
formed  a  part  of  the  contract.^ 

(g)  It  mtist  be  Reasonable.  —  Courts  of  law  will  not  en- 
force unreasonable  or  absurd  usages,  however  uniform  and 
well  known.  Parties,  in  framing  their  contracts,  have  a 
right  to  disregard  them,  and  cannot  be  held  to  have  entered 
into  written  stipulations  with  any  reference  to  them.® 
Hence  any  usage  which  in  the  eye  of  the  law  is  considered 
unreasonable  is  invalid  and  cannot  be  set  up  to  affect  the 

1  Plttsbnrg  V.  0'NeUl»  1  Pa.  St.  848.  «  Nonotnck  SUk  Oo.  v.  Fair,  112  Uass. 

S  Deforest  r.  Fulton  Fire  Ids.  Go.,  1  804. 

Hall,  84;  Bailey  v,  Bensley,  87  III.  fi56;  *  Strong  v.  Grand  Trunk  B.  Co.,  15 

liOnerKan  v.  Stewart*  55  III.  44;  Lyon  v,  Mich.  205;  MoMasterB  v.  Pennaylvanla 

dnlbertson,  5  Gent.  L.  J.  401.  B.  Co.,  68  Pa.  St.  874. 

s  Laweon  Usages  A  Gnstoms,  §  24.  t  Dixon  v.  Danham,  14  Ul.  824. 

4  Lawson  Usacros  A  Gnstoms,  §  24.  •  Seooomb  v.  Pioy.  Ins.  Go.,  10  Allen, 

806. 
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rights  of  anothor.  The  reports  contain  many  cases  of  this 
character.^  To  give  a  few  examples,  the  following  usages 
have  been  declared  void  for  unreasonableness :  A  custom 
authorizing  in  a  contract  for  goods  of  a  specified  character, 
the  delivery  of  different  goods,  or  on  a  sale  of  the  goods  of 
one  mill,  the  delivery  of  the  goods  of  another  mill; '  a 
usage  that  sales  of  a  particular  class  of  goods  are  subject  to 
the  approval  of  a  public  inspector,  but  that  if  there  is  no 
such  inspector,  a  buyer  may  rescind  his  purchase  at  pleas- 
ure ; '  a  usage  that  no  title  passes,  upon  an  ordinary  sale 
and  delivery,  without  actual  payment  of  the  consideration 
within  a  certain  number  of  days  ;^  a  custom  that  if  a  note 
is  given  for  a  gold  mine,  and  it  proves  unproductiye,  or 
does  not  turn  out  according  to  expectation,  it  is  given  up,^ 
a  custom  of  banks  not  to  rectify  mistakes  unless  discovered 
before  the  person  leaves  the  room ;  *  a  custom  of  carriers 
that  freight  paid  in  advance  may  not  be  recovered  back, 
even  though  not  earned;  ^  a  custom  that  a  notice  published 
in  three  newspapers  in  a  city,  of  the  time  and  place  of 
landing  goods  by  steamboat,  is  such  a  notice  as  places  them 
at  the  risk  of  the  consignee ;  ®  a  custom  among  the  owners 
of  tow-boats  that  the  first  coming  along  side  of  a  ship,  on 
a  signal  for  steam,  has  an  absolute  to  wing-contract;'  a 
custom  of  a  railroad  company  that  before  a  consignee  cau 
obtain  his  wheat  from  the  company's  bins,  he  must  receipt 
for  the  quantity;  ^  a  custom  of  a  railroad  company  not  to 


1  See  Lawson  Usages  AOostoms,  §  88, 

s  BealB  V.  Terry.  2  Sandf .  127. 

t  Boardman  v.  Spooner,  IS  Allen,  858. 

*  Haskins  v.  Warren,  116  Mass.  614. 

A  "  If  there  be  snob  a  custom,  it  is  eo 
nnxeasonable  tbat  It  was  probably  en- 
forced by  the  bowie  •  knife."  Leonard  r. 
Peoples,  80  Ga.  61. 

*  "  If  such  oostom  does  exist,"  It  was 
said  In  this  case,  **  It  is  contrary  to  law 
and  ought  not  to  meet  with  the  sanction 
of  a  ooort  of  Jostlce.  The  law  declares 
that  money  reoeiyed  through  mistake 
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shall  be  refunded;  and  thia mle  of  law 
Is  founded  in  morality,  whiclL  makes 
partof  thelawof  theland.  *  •  •  Such 
a  custom  In  banking  Institutions  may  be 
an  eyldence  of  ayarlce,  but  not  of  the 
practice  of  justice  among  those  con- 
cerned." Gallatin  v.  Bradford,  1  Bibb, 
209. 

T  Bmeiy  «.  Dunbar,  1  Daly,  408. 

•  Kohn  V,  Packard,  8  La.  224;  28  An. 
Dec  453. 

•  Clark  V.  Gilford,  7  La.  624. 

10  Ohristlaa  v.  St  Paul,  etc.  B.  Oo.,  28 
Miim.2L 
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be  responsible  for  the  conduct  of  its  agents  in  regard  to  the 
contents  of  chartered  cars,  of  which  they  hold  the  keys ;  ^ 
a  usage  of  plasterers  to  charge  not  only  for  the  space 
covered,  but  for  one-half  of  the  surface  occupied  by  open- 
ings ;  ^  a  custom,  in  making  surveys  for  locations  of  govern- 
ment land  granted  to  a  settler,  to  include  more  land  than 
the  warrant  actually  called  for;'  a  usage  for  a  broker, 
employed  to  purchase  stock,  to  buy  the  stock  for  himself, 
without  his  principal's  knowledge;  ^  a  custom  that  an  agent 
may  sell  the  property  of  his  principal  before  he  is  instructed 
to  do  so,  and  on  demand  of  the  property  back,  may  tender 
him  similar  articles  in  their  stead;  *  a  usage  of  agents,  in 
collecting  drafts  for  absent  parties,  to  surrender  them  to 
the  drawees  at  maturity,  and  to  take  in  exchange  their  checks 
upon  banks ;  *  a  usage  of  brokers  of  tanned  skins  to  insert 
in  the  memorandum  of  sale,  unless  forbidden  by  the  vendor, 
and  the  buyer  has  an  opportunity  for  examination,  a  war- 
ranty of  merchantable  quality;  ^  a  custom  of  publishers  of 
newspapers  to  insert  advertisements  sent  to  them  without 
express  directions  as  to  the  number  of  insertions,  until  their 
publication  is  expressly  countermanded,  even  after  the 
object  of  the  advertisement  has  ceased,  and  that  fact  is 
apparent  on  its  face.® 


1  M  xhe  oostom,  If  It  exists,  is  a  most 
nnreasonable  oae.  To  hold  a  key,  and 
yet  not  be  acoonntable  for  what  is  taken 
out  of  a  car,  woald  be  contrary  to  all 
sense  of  right.'*  Jackson,  J.,  in  Central 
B.  Oo.  V.  Anderson,  68  6a.  883. 

s  «The  pretended  osage  of  the  plas- 
terers in  the  present  Instance  is  nnrea- 
sonable and  bad  in  itself.  To  charge  an 
employer  with  materials  never  received. 
Is  the  height  of  injustice.*'  Jordan  v. 
Meredith,  8  Yeates,  818;  2  Am.  Dec  874. 

s  Huston  V.  McArthur,  7  Ohio,  70. 

4  Pickering  v.  Demeritt,lOO  Mass.  421. 

*  Foley  V.  Bell,  6  La.  Ann.  760. 

*  **  It  is  nndonbtedly  tme  that  men 
who  keep  bank  accounts  are  accustomed 
to  give  checks  for  their  debts,  and  in 
most  cases  their  standing  is  such  that 


these  checks  are  taken  by  their  neighbors 
as  readily  as  cash.  This  may  make  a 
common  practice  among  men  who  are 
dealing  on  their  own  account  in  respect 
to  such  dealings;  but  such  a  practice 
falls  short  of  a  usage  applying  to  the 
collection  of  drafts  for  absent  parties. 
And  it  is  not  a  reasonable  usage  that  one 
who  coUecis  a  draft  for  an  absent  party 
should  be  allowed  to  give  it  up  to  the 
drawee,  and  sacrilioe  the  claim  which 
the  owner  may  have  on  prior  parties, 
upon  the  mere  receipt  of  a  check,  which 
may  turn  out  to  be  worthless.**  Chap- 
man, C.  J.,  in  Whitney  v.  Esson.WMass. 
808. 

T  Dodd  V.  Farlow,  11  Allen,  426. 

s  Thomas  v.  Graves,  1  Mill.  Const.  806. 
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(h)  It  must  not  he  Repugnant  to  the  Contract, — No 
usage  or  custom  repugnant  to  the  terms  of  an  expresi 
contract,  either  written  or  verbal,  is  admissible  to  control 
or  contradict  the  terms  of  such  contract.^  **  Usage,"  as  it 
is  well  put  in  a  leading  case,^  **  may  be  admissible  to  explain 
what  is  doubtful,  but  it  is  never  admissible  to  contradict 
what  is  plain.''  The  reason  is  that  when  the  contract  does 
not  speak  of  the  matters  to  which  the  usage  relates,  it 
may  very  well  be  presumed  that  the  parties  intended  to 
contract  with  reference  to  that  usage,  while  if  the  contract 
contains  contradictory  language,  the  presumption  is  that 
they  intended  to  exclude  the  usage.  Whenever  there  is  a 
conflict  the  contract  must  control.  Thus,  if  a  tenant  should 
agree  in  his  lease  that  the  landlord  was  to  have  the  way- 
going crop,  the  custom  of  the  country  giving  it  to  the  tenant 
would  not  be  allowed  to  prevail  against  the  express  con- 
tract.' So,  where  parties  agree  to  leave  a  mine  **  in  good 
working  order,"  a  custom  among  miners  to  remove  the 
pillars  and  supports  is  inadmissible.^  So,  where  a  contract 
of  hiring  is  for  a  term  certain,  a  custom  of  the  trade  for 
the  master  or  the  servant  to  determine  it  at  any  time,  with- 
out  notice,  is  inadmissible  to  control  the  contract.^ 

In  Brown  v.  Foster ^^  A  agreed  to  make  B  a  <*  satis- 
factory "  suit  of  clothes.  A  afterwards  delivered  the 
clothes  to  B,  but  B  returned  them  to  A,  with  a  notice  that 
they  did  not  fit,  and  were  unsatisfactory.  In  a  suit  by  A 
against  B  for  the  price,  it  was  held  that  evidence  that  a 
custom  existed  among  tailors  of  having  garments  tried  on 
after  they  were  finished,  and  then  making  any  alterations 
t^at  might  be  necessary  to  make  them  fit,  was  inadmissible. 
**  When,"  said  the  court,  *<  an  express   contract,  like  that 


1  LftWBon  Usages  A  OuBtomB,  §  206;  *  Randolph  v.  Holden,  44  Iowa,  S27. 

Partridge  «.  Ina.  Oo.,  16  Wall.  57S;  Dixon  *  Peters  v.  Staveley,  15  L.  T.  (H.  s.) 

V.  Dnnham,  14  IlL  8S4.  151 ;  Sweet  v,  Jenkins,  1 B.  1. 147 ;  86  Am. 

s  Blackett  v.  Boyal  Ex.  Ins.  Co.,  2  Cr.  Dec  248. 

JkJ.244.  •  118  Mass.  186, 

8  Stnltsv.  Diokey,  6  Blnn.  286. 
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shown  in  the  present  case,  was  proved  to  have  been  made 
between  parties,  it  was  not  competent  to  control  it  by  evi- 
dence of  a  usage.  It  may  be  that  the  very  object  of  the 
express  contract  was  to  avoid  the  effect  of  such  usage,  and 
no  evidence  of  usage  can  be  admitted  to  contradict  the 
terms  of  a  contract." 

Whether  a  usage  offered  in  evidence  contradicts  the 
meaning  of  the  contract  or  merely  adds  something  to  the 
instrument  is  often  a  difficult  question  to  answer.  A  good 
test  is  believed  to  be:  is  the  incident  which  the  usage 
attaches  of  such  a  nature  that  if  it  were  set  out  in  the 
written  contract,  it  would  make  it  unreasonable  or  incon- 
sistent? And  it  has  been  said  to  be  a  safe  rule  for  those 
who  have  to  decide  whether  a  usage  will  attach  an  incident 
to  an  express  contract  or  not,  to  ascertain  whether  they 
can  be  written  down  together  without  producing  contradic- 
tion or  nonsense.^ 

(i)  i^  must  not  Contravene  a  Statute.  —  A  custom  or 
usage  repugnant  to  the  plain  terms  of  a  statute  is  illegal  and 
void.^  If  a  statute  has  given  a  definite  meaning  to  any 
particular  word,  it  must  be  understood  to  have  been  used 
with  that  meaning,  and  no  evidence  of  custom  will  be  ad- 
mitted to  attach  any  other  meaning  to  it.'  So,  where  an 
officer's  duties  are  prescribed  by  statute,  usage  will  not 
excuse  their  discharge  in  a  different  manner.^  Thus,  where 
a  statute  required  the  demand  of  acceptance  or  payment  of 
a  bill  of  exchange  to  be  made  in  a  certain  manner,  a  custom 
among  notaries  in  the  city  of  New  York  to  make  a  demand 
in  a  different  manner  was  held  inadmissible.^ 


1  LswsoD  Usages  A  Oastoms,  §  906. 

s  Winter  v.  United  States,  Hempst. 
844;  Loye  v.  Hinckley,  Abb.  Adm.  488; 
ICanry  v.  Beekman,  9  Paige,  188;  Hall  v. 
Beed,  8  Barb.  Ch.  000;  Coleman  v 
McMordo,  5  Rand.  6L 

8  Green  v.  Moffett,  <2Mo.  029;  Eodgers 
V.  Allen,  47  N.  H.  089;  Byans  v.  Myers,  90 
Pa.  St  114 ;  Weaver  V.  Fegely,  29  Pa.  St.  27. 

*  Delaplaine  v.  Crenshaw,  10  Gratt. 


457;  Delaplaine  v.  Hoxall,  10  Gratt.  409; 
Troll  V.  Wheeler,  19  Piok.  240;  Scribner 
V.  HolUs,  48  N.  H.  80;  The  Forrester, 
Newb.  Adm.  81;  Dwight  v.  Mayor  of 
Boston,  12  Allen,  816;  Orocker  v.  Schnre- 
man,  7  Mo.  App.808;  Frasior  v.  Warfleld, 
18  Md.  279;  Mansfield  v.  Inhabitants,  10 
Gray,  147. 

•  Ostego  Bk.  V.  Warren,  18  Barb.  294; 
Com.  Bk.  V.  Vamnm,  8  Lans.  90. 
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A  usage  to  lend  and  borrow  money  at  a  higher  rate  of 
interest  than  is  allowed  by  the  statute  against  usury  is 
void.^  Where  a  statute  provided  that  all  sales  of  spirit- 
uous and  intoxicating  liquors  should  be  made  for  cash,  a 
custom  among  merchants  to  sell  them  at  a  thirty  day's 
credit  is  inadmissible.^  So  where  a  statute  provided  that 
on  all  negotiable  promissory  notes  payable  at  a  future  day 
certain,  in  which  there  was  no  express  stipulation  to  the 
contrary,  days  of  grace  should  be  allowed,  a  usage  among 
banks  not  to  allow  days  of  grace  was  rejected.' 

(j)  It  must  not  Conflict  with  Public  Policy  Law. — A 
usage  of  trade  is  not  invalid  and  evidence  of  it  is  not  inad- 
missible simply  because  it  is  contrary  to  the  principles  of 
law  governing  such  cases;  ^  for  it  is  obvious  that  if  proof  of 
a  usage  could  be  rejected  because  it  established  something 
different  from  the  law,  no  custom  could  over  be  proved, 
because  if  it  were  not  different  it  would  be  a  part  of  the 
law.^  Therefore,  a  usage  or  custom  is  not  invalid  simply 
because  it  is  different  in  its  effect  from  the  general  princi- 
ples of  law  applicable  to  the  particular  circumstances  in 
its  absence.  But  if  it  conflicts  with  an  established  rule  of 
public  policy  which  it  is  not  to  the  general  interest  to  dis- 
turb ;  if  its  effect  is  injurious  to  the  parties  themselves  in 
their  relations  to  each  other ;  if,  in  short,  it  is  an  unjust, 
oppressive,  or  impolitic  usage,  then  it  will  not  be  recc^- 
nized  in  courts  of  justice,  for  it  will  lack  one  of  the  requi- 
sites of  a  valid  custom  given  above,  viz.,  reasonableness} 


1  Danham  v.  Dej,  13  Johns.  40 ;  Dan- 
hftm  V.  Gould,  16  Johns.  8B7;  Greene  v, 
Tyler»  89  Pa.  St.  861;  Jones  v.  McLean* 
18  Ark.  4S6;  Niagara  Oonnty  Bank  v. 
Baker,  15  Ohio  St.  68. 

fl  Mansfield  v.  Inhabitants,  16  Gray, 
149. 

8  Perkins  v.  Franklin  Bank,  21  Pick. 


4  Kerertheless,  It  has  been  laid  down 
broadly  In  a  number  of  cases,  that  a 
npage  or  custom  in  opposition  to  an  es- 
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tabUshed  mle  of  law,  is  of  no  effect;  a 
eonclosloii  clearly  erroneous.  See  War- 
ren V.  Franklin  Ins  Co.,  104  Mass.  618; 
Bargettv.  Onent  Ins.  Co.,  8  Bosw.  885; 
The  Padflc,  1  Deady,  17;  Baisln  v. 
Clark,  41  Md.  158;  StlUman  v.  Hard,  10 
Tex.  109;  Inglebrlght  v.  Hammond,  19 
Ohio,  887,  and  other  cases  cited  In  Law 
son  Usages  A  Customs,  §  296. 

ft  Lawson  Usages  A  Customs,  {  896. 

*  LawBon  Usages  A  Customs,  {  918 


CHAPTER  X. 

THE  CONSTBUCTION  OP  THE  CONTRACT. 

SscnoN  886.  First  rale  of  constniction  — Intent  of  parties. 

887.  Second    role — Words    understood    In    their     ordinaiy 

meaning. 

888.  Third  rule  —  Whole  instmment  looked  to. 

889.  Subsidiary  rules  of  construction. 

§  386.  First  Bnle  of  Constmction  —  Intent  of  Par^ 
ties.  —  In  the  construction  of  contracts  the  main  object  is 
to  ascertain  the  intention  of  the  parties.^  All  rales  of 
construction  have  this  end  in  view  and  hence  when  there  is 
no  doubt  as  to  the  intention  of  the  parties  the  technical 
rules  of  construction  ought  not  to  be  resorted  to.'  There- 
fore the  first  main  rule  of  construction  is  that  when  the 
meaning  of  language  is  to  be  determined  by  the  court  the 
intent  of  the  parties,  expressed  in  the  words  they  have 
used,  must  govern. » 

§  387.  Second  Bole  —  Words  Understood  in  Their 
Ordinary  Meaning. —  The  second  main  rule  is  that  words 
are  to  be  understood  in  their  ordinary  and  popular  mean- 
ing.^ The  law  presumes  that  a  person  meant  what  his 
language,  by  its  terms  and  under  the  circumstances  in  which 


1  MatthewB  v.  Phelps,  61  Mioh.  827 ;  1  8  Melick  v, Pidcook, 44 M.  J.  (Bq .)  SX; 
Am.  St.  Rep.  661 ;  Smith  r.  Kerr,  106  N.  6  Am.  St.  Rep.  901 ;  Edwards  v.  Bowden, 
Y.  31;  9  Am.  St.  Rep.  863;  Field  o.  Lester,  09  N.  O.  80;  6  Am.  St.  Rep.  467.  The 
118  111.  17;  Flagg  V.  Barnes,  40  Vt.  21;  particular  intent  will  goyern  the  gen- 
Hnnter  v.  Miller,  6  B.  Mass.  619;  Gray  v.  era!  intent;  Dawes  v.  Prentice,  16  Pick. 
Olark,  11  Vt.  588.  486. 

2  Noyes V.Nichols, 28 Vt. 660;  Walker  *  Hawes  v.  Smith,  12  Me.  429;  Mans- 
V.  Tacker,  70  111.  627 ;  Dwight  v.  Ins.  Co. ,  field,  etc.,  R.  Co.  v,  Veeder,  17  Ohio.  886 ; 
106  N.  T.  847 ;  Williamson  v,  McClare,  87  Stearns  v.  Sweet,  78  HI.  446;  Donabne  v. 
Pa .  St.  409 ;  Gonnell  v.  New  Orleans,  86  McNalty,  24  Gal.  411 ;  86  Am.  Deo.  78. 
La.  Ann.  278. 
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it  was  used,  would  be  fairly  understood  to  mean,  and  this 
presumption  cannot  be  rebutted  by  proof  that  he  intended 
something  more  or  di£Ferent  which  he  did  not  express,  and 
which  the  person  dealing  with  him  neither  understood  nor 
had  reason  to  understand.^  This  is,  of  course,  subject  to 
evidence  that  by  usage  of  trade  or  otherwise  the  words 
here  acquired  a  peculiar  meaning;  ^  and  technical  words 
are  to  be  interpreted  as  usually  understood  by  persons  in  the 
profession  or  business  to  which  they  relate  ; '  (  unless,  it  must 
be  observed,  they  are  clearly  used  in  a  different  sense;  *  for 
it  is  obvious  that  if  the  expressions  and  phrases  used  by 
unprofessional  men  in  their  various  negotiations  were 
always  to  be  taken  in  their  techinal  sense,  the  interpretation 
would  often  violate  their  true  intent  and  meaning).^ 

§  388.    Third  Rule  —  Whole  Instmment  Looked  to. — 

The  third  main  rule  is  that  that  construction  will  be  given 
which  will  best  effectuate  the  intention  of  the  parties  to  be 
collected /rom  the  whole  of  the  agreement;^  and  to  ascer- 
tain the  intention,  regard  must  be  had  to  the  nature  of  the 
instrument,  the  condition  of  the  parties  executing  it  and 
the  objects  which  they  had  in  view.^ 


1  Olark  V,  Littte.  39  Vt.  40S. 

8  Ante,  S  883. 

8  Dana  v.  Fielder,  12  N.  Y.  40;  Gaach 
V,  Ins.  Co.,  88  Ul.  261;  EUmaker  v. 
Ellmaker,  4  Watts.  88.    See  ante,  %  88S. 

«  Jackson  v.  Myers,  A  Johns.  888; 
Bowman  v.  Long,  89  111.  19, 21. 

ft  Wynkoop  V.  Cowing,  21  III.  581. 

*  InconslBtencies  in  a  deed  are  to 
be  reconciled,  if  possible.  The  old  mle 
that  the  earlier  olaose  controls  the  later 
one  is  only  applicable  when  reconcile- 
ment is  Impossible.  Waterman  v. 
Andrews,  14  B.  I.  689.  So  the  constmc- 
tion  of  a  deed  which  reqnlres  the 
rejection  of  a  whole  daose  thereof  will 
not  be  adopted,  except  from  nnayoid- 
able  necessity.  City  of  Allen  v.  Trans. 
Co.,  12  111.  88;  62  Am.  Dec  479.  The 
claoses  may  be  transposed  so  as  to  giye 
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it  its  apparent  constmction.    Staton  v. 
Mnllis,  92  N.  0.  828. 

T  ]if  obile,  etc.  B.  R.  Oo.  v.  Jarey,  lU  U. 
S.  684;  Strong  v.  Gregory,  19  Ala.  46;  The 
Ida.  Day.  407 ;  Lemmons  v.  Flanakln,  1 
Hemp.  82;  Benjamin  v.  MoGonnell,  9  UL 
686;  46  Am.  Dec  474;  Conweil  v,  Pnm- 
phrey,  9  Ind.  \SS ;  68  Am.  Dec  611 ;  Mont- 
gomery V.  Firemen's  Ins.  Co.,  16  B.  Mon. 
427;  Laoey  V.  Green,  84  Pa.  St.  614;  Mur- 
ray V.  Oarothers,  1  Met.  71 ;  White  v. 
Booker,  4  Met.  267 ;  Akin  «.  Drammond, 
2  La.  Ann.  92;  Field  v.  Woodmancy,  10 
Cosh.  427;  I-enfold  v.  Ins.  Co.,  85  N.  Y. 
817;  Edelman  v.  Teakel,  27  Pa.  St.  26; 
Beed  v.  Ins.  Go.,  96  U.  8. 23;  Wilson  «. 
Boots,  119  111.  879;  Bockford  «.  Ins.  Co.  65 
111.  416;  Nash  v.  Towns,  6  Wall.  689; 
Grabb  v.  Grabb,  101  Pa.  St  11. 


CH.  X.]   THE  CONSTBUCTION  OF  THE  CONTRACT,     §  389 

This  rule  may  seem  to  conflict  with  the  second  main  role, 
but  the  meaning  is  this,  that  men  will  be  taken  to  haye 
meant  precisely  what  they  have  said,  unless,  from  the  whole 
tenor  of  the  instrument,  a  definitemeaning  can  be  collected 
which  gives  a  broader  interpretation  to  specific  words  than 
their  literal  meaning  would  bear.^ 

§  889.  Subsidiary  Bnles  of  Constmetion.  —  Subsid- 
iary to  these  three  main  rules  there  are  a  number  of  others 
all  tending  to  the  same  end,  the  effecting  of  the  intention 
of  the  parties  to  tbe  contract  so  far  as  it  can  be  discerned ; 
and  these  rules  are  : 

1.  Courts  will  examine  the  whole  of  the  contract,  and 
so  construe  each  part  with  the  others  thnt  all  of  them  may, 
if  possible,  have  some  effect,^  for  it  is  to  be  presumed  that 
each  part  was  inserted  for  a  purpose  and  has  its  office  to 
perform.^  So  where  two  clauses  are  inconsistent  they 
should  be  construed  so  as  to  give  effect  to  the  intention  of  the 
parties  as  gathered  from  the  whole  instrument.^  So  every 
word  will,  if  possible,  be  made  to  operate,  if  by  law  it  may, 
according  to  the  intention  of  the  parties.^ 

2.  They  will,  where  two  or  more  instruments  are  executed 
at  the  same  time,  relate  to  the  same  subject-matter,  and 
one  refers  to  the  other,  either  tacitly  or  expressly,  take 
them  together  and  construe  them  as  one  instrument/  So 
where  two  instruments  are  executed  as  parts  of  tbe  same 
transaction  and  agreement,  whether  at  the  same  or  different 
times,  they  will  be  taken  and  construed  together.^ 


1  A.n8on  Contr.  SOS;  Oanal Co. v.  Hill, 
16  WalL  M;  Walker  v.  DouglaM,  70  lU. 
445. 

S  O.  B.  A  Q.  R.  R.  Co.  V,  Aurora,  99  III. 
20ft;  Goosey  V.  Goosey,  48  Mlas.S17;  Ward 
V.  Whitney,  8  N.  Y.  446;  Hey  wood  v. 
Perin,  10  Pick.  230;  McOarty  v.  Howell, 
34  UL  841;  Davis  v.  Rider,  68  Ul.  417; 
Bowman  v.  Long,  80  ni.  19 ;  Rich  v.  Lord, 
18  Pick.  822;  Bell  v.  Bmen,  1  How.  168. 

8  Alton  V.  Transporation  Co.,  IS  111. 
56. 


4  Bent  V,  Alexander,  16   Mo.  App.  181 

»  Richardson  v.  Palmer,  88  N.  H.  818; 
Moore  v.  Griffin,  28  Me.  850;  Howell  v, 
Howell,  7  Ired.491;  47  Am.  Deo.  885. 

«  Adams  v.  Hill,  18  Me.  216;  Vanglne 
V,  Taylor,  18  Ark.  65;  Dillingham  v, 
Estill,  3  Dana,  23 ;  Rorabacher  v.  Lee,  16 
Mich.  169;  Rogers 9.  Kneeland,  18  Wend. 
114;  Spangler  v.  Springer,  22  Pa.  St.  464 ; 
Bewail  V.  Henry,  9  Ala.  24;  Logan  v,  Tlb> 
bett,  4  G.  Greene,  889. 

T  Staoey  v.  RandaU,  17  Ul.  467;  HiU  «. 
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3.  They  will  reject  words  which  are  wholly  iacoDsistent 
with  the  nature  of  the  contract  or  the  manifest  intention  of 
the  parties.^  And,  if  no  meaning  can  be  given  to  a  word 
from  the  connection  in  which  it  is  used,  consistently  with 
the  intent  on  an  examination  of  the  whole  instrument,  it 
will  be  treated  as  surplusage.' 

4.  In  the  interpretation  of  a  contract  of  which  a  portion 
is  printed  and  a  portion  written,  they  will  give  greater 
weight  to  the  written  portion  than  to  the  printed  words, 
where  they  are  in  conflict  and  tend  to  different  results ; ' 
for,  as  has  been  well  said,  the  language  of  printed  blanks 
prepared  for  general  use  is  readily  assumed  to  be  appro- 
priate in  the  particular  instance  without  careful  examination, 
and  hence  it  is  not  so  likely  to  express  the  real  intention  of 
the  parties  as  the  written  words  specially  selected  by  them- 
selves for  the  particular  transaction.^  But  this  rule  only 
applies  where  the  written  and  printed  parts  cannot,  upon 
any  reasonable  construction,  be  reconciled.^ 

5.  They  will  not,  however  broad  may  be  the  words  of  a 
contract,  extend  them  to  those  things  concerning  which  it 
appears  that  the  parties  did  not  intend  to  contract.* 

6.  They  will  consider  general  words  following  particular 
or  specific  terms  as  restricted  in  meaning  to  those  things 
or  matters    which  are  of  the  same   kind  with  those  first 


Huntress,  48  K.  H  480;  Stephens  v. 
Balrd,  9  Oow.  274 ;  Makepeace  v.  Harvard 
College,  10  Pick.  802;  20  Am.  Dec  621; 
Sibley  V.  Holden,  10  Pick.  260;  Hunt  v. 
Livermore,  5  Pick.896;  Merldea  Brifctania 
Co.  V.  Zingsen,  4  Robt.  812;  Brandreth 
V.  Sandford,  1  Daor,  890;  Oordray  v, 
Mordecai,  2  Rich.  618;  Wallls  v.  Bean- 
champ,  15  Tex.  808;  Strong  v.  Barnes,  11 
Vt.  221;  84  Am.  Deo.  684;  Danoan  v. 
Charles,  6  Ul.  561 ;  Reed  v.  Field,  15  Vt. 
672;  Norton  v.  Kearney,  10  Wis.  443; 
Berry  v.  Wisdom,  3  Ohio  St.  241. 

1  Salmon  Falls  Manfg.  Go.  r.  Ports- 
month  Co.,  46  N.  H.  219;  Bnck  v.  Bark, 
18  N.  Y.  837;  Hibbard  t;.  McKinsley,28 
III.  240;  Iredell  v.  Barbee,  0  Ired.  260; 
Stockton  r.  Tamer,  7  J.  J.  Marsb.  192. 
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s  Tucker  v,  Meeks,  2  Sweeney,  7S6. 

8  Clark  V.  WoodrniF,  88  N.  T.  618; 
Russell  V.  Bondle,  61  Mich.  76 ;  Thonton 
V.  B.  R.  Co.,  84  Ala.  109;  5  Am.  St.  Rep. 
837;  Howland  v.  Commercial  Ins.  Co., 
Anth.  81 ;  American  Ex.  Co.  v.  Pinckney, 
29  111.  892;  People  v.  Dalaney,  96  111.  503 ; 
Ohadsey  v,  Galon,  97  K.  Y.  888;  Wood- 
ruif  V.  Commercial,  etc.,  Ins.  Co.,  2  Hilt. 
122;  Howard  Fire  Ins.  Co.  v.  Bruner,  23 
Fa.  St.  50. 

*  Benj.  Prln.  of  Contr.  107. 

c  Wheeling,  etc,  R.  R.  Co.  r.  Gonrley, 
99  Pa.  St.  171. 

«  Hoffman  v.  Ins.  Co.,  38  N.  Y.  406; 
Gage  V.  TlrreU,  9  Allen,  299;  Frisb^  v, 
Ballance,  4  Scam.  287 ;  Robinson  v.  Stow, 
39  III.  668. 
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mentioned.^    So,  general  expressions  will  be  restricted  by 
particular  descriptions  or  additions  appended  to  them.^ 

7.  They  will  consider,  where  the  intent  is  doubtful,  the 
manner  in  which  the  contract  has  been  executed  by  both  or 
one  of  the  parties  with  the  express  or  implied  assent  of  the 
other.'  Yet,  f^here  the  meaning  is  clear,  an  erroneous 
construction  of  it  by  the  parties  will  not  control  its  effect.^ 

8.  They  will,  where  the  meaning  of  the  language  used  is 
doubtful,  or  susceptible  of  two  senses,  adopt  that  meaning 
which  would  give  effect  to  the  instrument  as  a  legal  con- 
tract, rather  than  that  which  would  render  it  inoperative.' 

9.  They  will  not,  unless  the  intention  of  the  parties  is 
manifest,  so  construe  the  contract  as  to  give  one  of  the 
parties  an  unfair  or  unreasonable  advantage  over  the  other .^ 

10.  They  will  not  be  precise  in  following  the  rules  of 
grammatical  construction,  for  neither  false  English  nor  bad 
Latin  will  matter  when  the  meaning  of  the  party  is  appar- 
ent.^ A  writing  nntechnical,  ungrammatical,  and  totally 
at  variance  with  all  the  recognized  rules  of  orthography 
may  be  valid  if  there  be  sufficient  words  to  declare  clearly 
and  legally  the  party's  meaning.' 

11.  Punctuation  may    sometimes  shed  light  upon  the 


1  Texrance  v.  MoDongald,  12  Qa.  6B6; 
Vaaghan  v.  Porter,  16  Vt.  266;  Baxter  v. 
State,  9  Wis.  88. 

s  Leake  on  Oontr.  278. 

>  Oamden,  etc.,  R.  Co.,  v.  Llpplnoott, 
45  N.  J.  (L.)  418;  Chicago  v,  Sheldon,  9 
Wall.  50;  People  v.  Morphy,  119  lU.l  69; 
Farrar  v.  Rowley,  2  La.  Ann.  475 ;  D' Aqain 
V.  Barboor,  4  Ia.  Ann.  441;  Oasey  v. 
Pennoyer,  6  La.  Ann.  776;  Topliff  v.  Top- 
llff,  122  U.S.  121;  Matthews  v.  Danahy, 
26  Mo.  App.  660:  Jennings  v,  Blaohine 
Co.,  188  Mass.  694. 

«  HaUroad  v.  Trimble,  10  WaU.  367. 

6  ThraUv.Newall,19  Vt.  202;  47  Am. 
Dec.  682;  LorlUard  v.  Hyde,  86  N.  Y. 
884;  FIndley  v.  Armstrong,  23  W.  Va. 
118;  Evans  V.  Sanders,  8  Port.  497;  33 
Am.  Dec  297;  Biley  v.  Vanhoaton,  5 
Miss.  428;  Peckham  v.  Haddock,  86  111. 
88;  Morancy  v.  Dnmesnil,  3  La.  Ann. 


868;  Stelnspring  v.  Bennett,  16  La.  Ann 
201;  Archibald  v.  Thomas,  8  Cow.  284; 
Hanter  v,  Anthony,  8  Jones,  885;  80  Am. 
Dec  833;  Peckham  «.  Haddock,  86  111. 
88;  Field  v.  Letter,  118  Ul.  17 ;  Crittenden 
V,  French,  21  UL  678;  Atwood  v.  Cobb,  16 
Pick.  229;  Hobbs  o.  McLean,  117  U.  S. 
667;  U.  S.  v.  B.  B.  Co.,  118  U.  S.  286; 
Saunders  v.  Clark,  29  CaL  299. 

•  Bnssell  v,  Allerton,  106  N.  Y.  288; 
Wilson  V.  Marlow,66  I1L386;  Boyalton  v. 
Turnpike  Co.,  14  Vt.  811;  Bickford  v. 
Cooper,  41  Pa.  St.  142;  Gale  v.  Dean,  20 
111.  320;  Orabtreev.  Hagenban^,25  UL 
233. 

7  Hancock  v.  Watson,  18  Oal.  140; 
Jackson  v.  Topping,  1  Wend.  888;  19  Am. 
Dec  515. 

8  Cobb  V.  Hlnes,  Bosb.  848;  59  Am« 
Dec  569. 
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meaning  of  the  parties,  but  a  writing  may  be  examined 
without  such  aid ;  ^  and  it  is  never  allowed  to  overturn  what 
seems  the  plain  meaning  of  the  whole  contract.^ 

12.  They  will  construe  doubtful  words  most  strongly 
against  the  party  who  used  them.^  This  rule  is  based  on 
the  principle  that  a  man  is  responsible  for  ambiguities  in 
his  own  expression  and  has  no  right  to  induce  another  to 
contract  with  him  on  the  supposition  that  his  words  mean 
one  thing,  while  he  hopes  the  court  will  adopt  a  construc- 
tion by  which  they  would  mean  another  thing  more  to  his 
advantage.*  Therefore  a  deed  is  construed  most  strongly 
against  the  grantor ;  ^  and  where  a  deed  will  inure  in  several 
ways,  the  grantee  may  elect  in  which  way  to  take  it.^  And  a 
clause  in  a  promissory  note  will  be  construed  most  strongly 
against  the  maker ;  ^  a  clause  in  a  policy  of  insurance  most 
strongly  against  the  insurer ;  ^  because  in  each  case  the 
party  is  presumed  to  have  chosen  the  words  used. 

But  this  rule  is  the  last  one  which  courts  apply,  and  will 
never  be  resorted  to  so  long  as  a  satisfactory  result  can  be 
reached  by  the  other  rules  of  construction.^    And  the  rule 


1  White  o.  Smith,  88  Ps.  St.  186;  75  Am. 
Deo.  689;  Ewlnff  v,  Barnet,  11  Pet.  41; 
Braensman  v.  OanoIl,fi2  Mo.  218;  Belme 
V.  Wells,  M  N.  0. 87. 

9  Oflbom  V,  Farwell,  87  111.  80;  Bwing 
V.  Barnet,  11  Pet.  54. 

*  Barney  o.  Newoomb,  9  Onsh.  46; 
Noonan  v,  Bradley.  9  Wall.  894;  Deblols 
V,  Barle,  7  R.  1. 96 ;  Richardson  v.  People, 
86  UL  496;  Bvans  v.  Sanders,  8  Port. 
497;  88  Am.  Dec  297;  Livingston  v, 
Arrlngton,  98  Ala.  484;  Union  Bank  v. 
Gaice,2  La.  Ann.  249;  Crowley  v.  Con- 
cordia, 8  Ia.  Ann.  824 ;  Hoover  v.  Miller, 
6  La.  Ann.  204. 

*  Anson  Oontr.  268;  Hoffman  v,  Ins. 
Go.,  82  N.  Y.  406;  Wells  v.  Carpenter,  65 
HL  460;  McOarty  v,  Howell,  24  111.  84S. 

ft  Rung  9.  Shoneberger,.2  Watts,  23; 
26  Am.  Dec  96;  City  of  Alton  v.  111. 
Trans.  Co.,  12  111.  88;  52  Am.  Dec.  479; 
Sharp  V,  Thompson,  100  IlL  447;  Pike  v, 
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Monroe,  86  Me.  800;  58  Am.  Dec  751; 
Com.  V.  Erie  R.  R.  Co.,  27  Pa.  St.  839;  67 
Am.  Dec  471 ;  Dodge  v.  Wallej.  22  Ca). 
224 ;  88  Am.  Dec  61 ;  Waterman  v. 
Andrews,  14  R.  I.  589.  So  an  exception 
or  reservation  in  a  deed  is  to  be  con  • 
stmed  strictly  against  the  grantor. 
Oocheoo  Man.  Go.  v.  Whittler,  10  N.  H. 
806;  Jackson  o.  Gardner,  8  Johns,  89i; 
Dnryea  v.  Mayor,  62  K.  T.  592;  U.  S. 
Mortgage  Go.  v.  Gross,  98  HI.  488. 

*  Jackson  v.  Hnd8on,8  Johns.  895;  3 
Am.  Dec  500. 

7  Walker  V.  EimbaU,22I11.587;  Massle 
V.  Belford,  68  111.  290. 

*  Commercial  Ins.  Go.  v,  Robinson, 
64  111.  265;  Reynolds  v.  Ins.  Co.,  47  N.  T. 
507;  Ins.  Go.  v,  Slanghter,  12  Wal.  404. 

*  Flagg  V,  Bames,  40  Vt.  16;  94  Am. 
Dec  867;  Adams  v.  Warner,  28  Vt.411; 
FaUey  v.  Giles,  29  Ind.  114. 
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18  applicable  only  to  such  words  as  can  be  attributed  to  the 
one  party  and  not  to  words  that  are  the  common  language 
of  both  parties.^  And  the  rule  is  not  applied  where  it 
would  cause  a  penalty  or  forfeiture  and  therefore  the  condi- 
tion of  a  bond  is  construed  favorably  for  the  obligor.^ 

1  Beokwith  V.  Howard,  6  R.  1. 1.  Chicago,  etc    v.    Aurora,  99  111.  214; 

>  Bntlerv.  WIggo,  l  Wm.  Sannd.  66;     Bennelum  v.  Webb,6Ired.  57. 
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THE  DISCHABGE  OF  THE  CONTBACI. 


§  390.  INTRODUCTORT. 
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§  390.  Introdaotory. —  HaviDg  considered  the  Formation 
of  the  contract,  its  Operation  when  formed,  and  its  Inter- 
pretation when  its  terms  are  disputed  by  the  parties  to  it, 
we  have  next  to  consider  the  modes  in  which  the  contractual 
tie  may  be  loosened,  and  the  parties  freed  from  the  rights 
and  liabilities  which  have  arisen  under  the  contract.  And 
it  will  be  found  that  a  contract  may  be  discharged  in  any 
one  of  the  following  ways :  I.  By  agreement.  11.  By  per- 
formance, in.  By  impossibility  of  performance.  IV.  By 
operation  of  law.    V.  By  breach. 
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CHAPTER  XI. 

DISCHABGE  BY  AOBEEMENT. 

SBcnoN  891.  Methods  of  discharge  by  agreement. 

(a)  Waiver  m*  CaneeUaUon. 

892.  EzecQtory  contract  may  be  waived  or  cancelled. 
898.  fiat  not  executed  contract . 

894.  Bxceptlon  —  Negotiable  instroments. 

(b)  SubstUiUed  Agreement. 

895.  Express  substituted  contract. 

896.  Form  of  substituted  contract. 

897.  Implied  substituted  contract. 

898.  Express  novation. 

899.  Implied  novation. 

(c)  Conditions  in  Contract. 

400.  Conditionssubsequent. 

401.  Non-fulfillment  pf  term  in  contract. 
403.  Occurrence  of  particular  event. 
408.  Option  to  determine  contract. 

§  391.  Methods  of  Discharge  hy  Agreement. — It  is 

obvious  that  a  contract  which  has  been  entered  into  between 
two  persons  may  be  put  an  end  to  in  the  same  manner  as  it 
was  created,  viz. :  by  Mutual  Agreement.  And  this  may  be 
done  (a)  by  a  waiver  or  cancellation  of  the  contract,  (b) 
by  a  substituted  agreement  between  the  parties,  or  (c)  by  a 
condition  in  the  contract  itself. 

(a)    Waiver  or  Cancellation, 

§  392.  Execatory  Contract  may  be  Waived  or  Can- 
celled. —  An  agreement  to  discharge  a  contract  is,  like  all 
other  agreements,  required  to  have  a  consideration  to  sup- 
port it.     Where  the  contract  is  executory  no  further  con- 
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DISCHARGE  BY  AGREEHENT. 
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sideration  is  needed  for  an  agreement  to  rescind  than  the 
discharge  of  each  party  by  the  other  from  his  liabilities 
under  the  contract.  The  consideration  for  the  promise  of 
either  party  is  the  abandonment  by  the  other  of  his  rights 
under  the  contract.^  • 

§  393.  Bat  Not  Executed  Contract.  —  On  the  other 
hand,  an  executed  contract,  t.  e.,  a  contract  in  which  one 
of  the  parties  has  performed  all  that  is  due  from  him,  can- 
not be  discharged  by  a  parol  waiver.  The  common  law 
knows  nothing  of  the  abandonment  of  such  a  claim,  except 
by  release  under  seal,  or  for  consideration.^ 

§  394.  Exception  —  Negrotiable  Instruments.  — To  this 
rule  there  is  an  important  exception  in  the  case  of  bills  of 
exchange  and  promissory  notes.  The  rights  of  the  holder 
of  such  instruments  may  be  waived  and  discharged  without 
any  Consideration  for  their  waiver,  by  his  surrendering  or 
destroying  the  instruments  with  the  intention  of  releasing 
the  parties  liable  upon  them.^ 

(b)  Substituted  Agreement, 

§  395.  Express  Substituted  Contract.  —  A  contract  may 
be  discharged  by  an  alteration  by  the  parties  in  its  terms 
which  substitutes  a  new  agreement  for  the  old  one.  The 
difference  between  this  and  the  mode  of  discharge  by  agree- 
ment just  mentioned  lies  in  the  fact  that  the  first  is  a  total 


1  CoUyer  v.  Moalton,  9  R.  L  90 ;  98  Am 
Deo.  870;  Cox  v.  Oarroll,  6  Iowa,  85J; 
Strykerv.  VanderblU,  S6  X.  J.  (L.)  482; 
Fleming  v.  GUbert,  8  Johns.  620;  Blood 
V,  Goodrich,  9  Wend.  68;  24  Am.  Dec. 
121;  Thrall  v.  Mead,  40  N.  H.  040;  Milea 
V.  Roberts,  84  N.  H.  245;  Kelly  v.  Bliss, 
64  Wis.  187;  Fine  v.  Rogers,  15  Mo.  815; 
Byrne  v.  Bertrand«  7  Ark.  821 ;  Smith  «. 
Tonno,  1  McCord  Oh.  448;  16  Am.  Dec. 
617;  Johnson  v.  Reed,  9  Mass.  78;  6  Am. 
Dec.  86. 
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s  Crawford  v.  Millspaogh,  13  Johns. 
57;  Moore  «.  Detroit  Loc  Works,  14 
Mich.  286;  Kidder  v.  Kidder,  88  Fa.  St. 
268;  CoUyer  v.  Moolton,  91.  R.  90;  96  Am. 
Dec  870. 

s  Vanderbeok  v.  Vanderbeck,  80  N.  J. 
(Bq.)  270;  Bragg  v.  Donielson,  141  Mass. 
196;  Beach  v.  Andreas,  61  Barb.  570;  Laz^ 
kin  V.  Hardenbrook,  90  N.  T.  838;  Paxton 
V.  Wood.  77  N.  C.  11;  Re  Campbell's  Kb- 
Ute,  7  Pa.  St.  100;  Albert  v.  Zeiglor,  29 
Pa.  St.  60. 
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obliteration  of  the  contract,  the  second  is  a  substitution  of 
a  new  bond  between  the  parties  in  place  of  the  old  oue. 
A  claim  uuder  the  original  contract  may  then  be  met  by 
the  new  agreement  so  far  as  the  latter  operates  to  alter  or 
rescind  the  former.^ 

The  change  of  rights  and  liabilities,  and  consequent  ex- 
tinction of  those  which  before  existed,  forms  the  considera- 
tion on  each  side  for  the  new  cpntract. 

§  396.  Form  of  Snbstttuted  Contract*  —  The  form  in 
which  the  new  agreement  must  be  depends,  as  a  rule,  upon 
the  form  of  the  old. 

If  the  contract  was  under  seal  it  cannot  while  executory 
be  yaried  or  altered  or  released  or  rescinded  by  a  parol 
executory  agreement.^  While  in  England  the  rule  is  that 
a  parol  agreement  to  vary  a  contract  under  seal  is  not  valid, 
even  when  it  has  been  acted  upon  by  the  parties,  such  is  not 
the  prevailing  rule  in  this  country.^  It  is  laid  down  in  the 
Supreme  Courtof  the  United  States:  ^^Notwithstandingwhat 
was  said  in  some  of  the  old  cases,  it  is  now  recognized  doctrine 
that  the  terms  of  a  contract  under  seal  may  be  varied  by  a 
subsequent  parol  agreement.  Certainly,  whatever  may 
have  been  the  rule  at  law,  such  is  the  rule  in  equity."* 


1  Smith  V.  Tniino,  1  MoCord,  Oh.  448; 
16  Am.  Doc.  617;  Johnson  t;.  Reed,  9 
Hms.  78;  6  Am.  Dec.  89;  Dunham  r. 
Barnes,  9  Allen,  868;  Howard  r.  Wil- 
mington, etc,  &.  K.  Co.,  1  Gill,  811; 
Stewart  v.  KetelUs.86  N.  Y.  388;  Reed  v. 
McGrew,  6  Ohio,  876;  Rogers  v.  Rogers, 
199  Mass.  440;  Church  v.  Florence  Iron 
Works,  46  N.  J.  (L.)  129;  Norton  v. 
Browne,  87  Ind.  338;  Ohristman  v, 
Hodges,  76  Mo.  413;  Manford  v.  Wilson, 
15  Mo.  640;  Maxwell  r.  Graves,  69  la.  618 ; 
Baom  V.  Oovert,  68  Miss.  118;  Reed  r. 
MoOrew,  6  Ohio,  66;  Teal  tr.  Bilby,  183 
U.  S.'678 ;  Farrar  r.  Tollyer,  88  111.  406. 

s  Delacroix  v,  Buckley,  18  Wend.  71 ; 
Allen  V.  Jaoquist,  81  Wend.  628;  Ohap- 
man  v.  McGrew,  80  111.  101;  Bamett 
V,  Barnes,  78  III.  816;  Loach  v.  Farnnm, 
90  in.  368 ;  Segard  v.  Patterson,  3  Blatchf . 


857;  Sherwin  r.  R.  R.  Co.,  84  Vt.847; 
French  v.  Kew,  28  N.  Y.  160;  Smith  v. 
Lewis,  24  Conn.  641. 

s  Anaon  Contr.  268,  Prof.  Knowlton*s 
notes,  oiling  Allen  v.  Jaoqni8h,81  Wend. 
632 ;  Jewctt  v,  Schoeppel,  4  Cow.  564 ; 
Dearborn  v.  Cross,  7  Cow.  48;  Monroe  v. 
Perkins,  9  Pick.  296;  Green  v.  Wells,  8 
Cal.  684;  Le  Fever  V.  Le  Fever,  4  Serg.  A 
R.  241 ;  Cook  r.  Murphy,  70  IlL  96;  Whit- 
ing V.  Heslep,  4  Cal.  827;  Lawrence  r. 
Dole,  11  VL  655;  Cabe  v.  Jameson,  10 
Ired.  193;  McMurphy  v.  Garland,  47  N. 
U.  383 ;  Robinson  r.  Bullock,  66  Ala.  654 ; 
Mill  Dam  Foundry  v.  Henry,  21  Pick. 
429;  Lawrence  v.  Miller,  86  N.  Y.  131; 
Jcnks  V.  Robertson,  68  K.  Y.  621 ;  Hyder- 
viUe  Co.  r.  Eagle  R.  R.  A  Slate  Co.,  44  Vt. 
396. 

«  Canal  Co.  v.  Ray,  101 U.  S.  588. 
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But  the  parol  contract  must  be  executed  or  it  will  not  oper- 
ate as  a  discharge  or  rescission  of  the  specialty.^ 

If  the  original  contract  was  put  in  writing  merely  by 
agreement  of  the  parties,  and  not  in  pursuance  of  any 
statutory  requirement,  the  new  agreement,  in  alteration  or 
disdbarge,  is  not  required  to  be  in  writing,  and  may  be 
proved  by  parol  evidence.*  This  follows  from  the  princi- 
ple shown  in  a  previous  chapter  ^  that  the  writing  is  not  the 
agreement  but  the  evidence  of  it,  and  that  as  the  essentials 
of  agreement  lie  in  the  expressed  intention  of  the  parties 
and  not  in  the  writing,  which  is  the  instrument  of  that 
expression,  the  contract  may  be  discharged  by  a  valid  ex- 
pression of  the  intention  to  put  an  end  to  it. 

But  if  the  original  contract  was  required  by  the  statute 
of  frauds  or  any  other  statute,  to  be  in  writing,  the  new 
contract  must  also  be  in  writing.^ 

§  397.  Implied  Snbstitated  Contract.  —  The  rescission 
may  be  implied  as  well  as  express.  Thus  if  agreements  be 
made  between  the  same  parties  concerning  the  same  matter, 
and  the  terms  of  the  latter  are  inconsistent  with  those 
of  the  former,  so  that  they  cannot  subsist  together,  the 
latter  will  be  construed  to  discharge  the  former.^    But  the 


1  Unthenk  v,  Henry  Coiinty  Tump. 
Ck>.,  6  Ind.  186 ;  McMurphy  v.  Garland,  47 
N.  H.  323, 323;  Bnell  v.  Miller,  4  N.  H.  196. 

8  Robinson  v.  Batchelder,  4  N.  H.  40; 
Fleming  V.  Gilbert,  8  Johns.  628;  Steams 
V,  Hall,  9  Onsh.  81 ;  Dodge  v,  Crandall,  80 
N.  T.  807;  Monroe  v.  Perkins,  9  Pick.  298; 
20  Am.  Dec.  475;  Blood  r.  Enos,  12  Vt. 
625 ;  36  Am.  Dec  863;  Spann  v.  Baltzell.  1 
Fla.  801 ;  46  Am.  Deo.  346 ;  McGrann  v. 
B.  R.  Co.,  29  Pa.  St.  82 ;  Low  v.  Forbes,  18 
111.568;  Seaman  v.  O'Hara,  29  Mich.  66; 
Brown  v.  Everhard,  62  Wis.  205;  Aldrioh 
V.  Price,  67  la.  151 ;  McNichols  v,  Rey- 
nolds, 95  Pa.  St.  483;  Swain  v.  Seamens,  9 
Wall.  264;  Thurston  v.  Lndwig,  6  Ohio 
St.  1;  Wiggin  V.  Goodwin,  63  Me.  389; 
Flanders  i;.  Fay,  40  Vt.  316;  Bryan  v. 
Hant,  4  Sand.  643;  Keating  v.  Price,  1 
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Johns.  Cas.  222 ;  1  Am.  Dec  92 ;  Solomons 
V.Jones,  3  Brev.  64;  6  Am.  Doc.  688; 
Grafton  Bank  v.  Woodward,  6  N.  H.  99; 
SO  Am.  Dec  666 ;  Langworthy  v.  Smith.  % 
Wend.  687;  20  Am.  Dec.  662;  Deshazoo. 
Lewis,  6  Stew,  ft  P.  91 ;  24  Am.  Dec.  769. 

3  AfOe,  Chap.  III. 

*  Goss  r.  Lord  Nugent,  6  Barn.  A 
Adol.  66;  Blood  v,  Goodrich,  9  Wend. 
68;  24  Am.  Dec  121;  Hasbrouck  v. 
Tappan,  15  Johns.  804;  Swain  v. 
Seamens,  9  Wall.  272 ;  Schultzv.  Bradley, 
67  N.  Y.  646;  Hill  v.  Blake,  97  N.  Y.  816; 
Organ  V.  Stewart,  60  N.  Y.  413;  Mnssei- 
man  v.  Stoner,  31  Pa.  St.  266;  Abel  v. 
Mnnson,  18  Mich.  312 ;  Packer  v.  Stewart, 
84  Vt.  133;  Dana  r.  Hancock,  80  yt.616; 
Carpenter  v.  Galloway,  73  Ind.  418. 

^  Renard  v.  Sampson,  12  N.  Y.  661; 
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intention  to  discharge  the  original  contract  must  distinctly 
appear  from  the  inconsistency  of  the  new  terms  with  the 
old  ones.  By  a  mere  postponement  of  performance,  for 
the  convenience  of  one  of  the  parties,  the  contract  is  not 
discharged.^  ' 

§  398.  Express  Novalion.  —  A  contract  is  frequently 
discharged  by  a  change  in  the  parties  thereto,  whereby  a 
new  party  is  substituted  for  a  previous  one  by  agreement 
of  all  three,  while  the  terms  remain  the  same.  This  is 
called  a  Novation.' 

For  example  A  sells  B  a  wagon.  B  afterwards  sells  it  to 
C  who  agrees  to  pay  A  the  price  which  B  had  agreed  to  pay 
A  for  it  and  A  agrees  to  take  C  as  his  debtor  for  the  price. 
The  debt  due  to  A  from  B  is  extinguished."  Or  suppose 
A  owes  B  $100,  and  B  owes  C  $100,  and  the  three  meet, 
and  it  is  agreed  between  them  that  A  shall  pay  C  the  $100. 
B's  debt  is  extinguished,  and  C  may  recover  that  sum 
against  A.  In  the  case  supposed,  C  gives  a  consideration 
for  the  promise  of  A  to  him  in  the  satisfaction  and  discharge 
of  the  debt  of  B,  and  receives  a  consideration  for  his  dis- 
charge of  B  in  the  promise  of  A ;  A  receives  a  consideration 
for  his  promise  to  C  in  the  satisfaction  and  discharge  of  his 
debt  to  B ;  B  receives  consideration  for  the  discharge  of  his 
debt  to  A  in  the  satisfaction  and  discharge  of  his  debt  to  C.^ 

It  is  essential,  however,  to  a  valid  novation  that  all  the 
parties  to  it  consent  to  it,^  for  it  requires  the  consent  of 


V oAsy  V.  Harway ,  66  K.  T.  387 ;  Groen  v.  6 ;  Foster  r.  Paine,  68  Iowa,  85 ;  Paraons 

^eJs,  9  Oal.  884;  Wheeden  v.  Flske,  60  v,  TlUmaa,  96  Ind.  458;  Gaichard  v. 

N.  H.  125;  Stow  V,  Bassell,  86  111.  18;  Brande,67  WIe.  584;  HoClellan  v.  Bobe, 

Harrison  v.  Polar  Star  Lod^e,  116  111.  96  Ind.  SB6;  Oadens  v.  Teaedale,  68  Vt. 

879 ;  Paul «.  Meservey ,  88  Me.  481.  469 ;  88  Am.  Bep.  697 ;  UoEinney  v,  AItIs, 

1  Lawson  v.  Hogan,  96  N.  T.  88;  Uc-  14  lU.  84. 

Oombs  V.   UoKennan,  9  W.  AS.  816;  *  Beaton  r.  Angler,  jmjn'vi. 

Bacon  v.  Oobb,  46  BL  47.  *  The  statute  of  frauds  does  not  apply 

i  Heaton  v.  Angler,  7  N.  H.  887;  SB  to  a  contract  of  novation.   Unlorane  v. 

Am.  Deo.  858;  American  Lumber  Co.  v.  Amer.  Lumber  Co.,  65  Mich.  686. 

Molorane,  56  Mich.  682;  Flnan  v,  Bab-  *  MoKlnneyr.  Alyis,14ni.88;  Bntter- 

eoek,  68Mlcb.  801;  Torkv.Orton,65  Wis.  field  r.  Hartshorn,  7  N.  H.  845;  26  Am. 
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the  parties  to  the  old  contract  to  rescind  the  old  one,  and 
of  the  parties  to  the  new  contract  to  create  the  new  one.^ 
And  it  must  appear  that  the  original  indebtedness  was 
extinguished.' 

§  399.  Implied  Novation.  —  The  novation  may  take 
place  through  the  conduct  of  the  parties  indicating  an 
acquiescence  in  a  change  of  liability,  as  well  as  by  an  express 
agreement.  Thus  if  A  has  entered  in  to  a  contract  with  B  and 
C,  and  B  and  C  agree  among  themselves  that  C  shall  retire 
from  the  contract  and  cease  to  be  liable  upon  it,  A  may 
either  insist  upon  the  continued  liability  of  C,  or  he  may 
treat  the  contract  as  broken  and  discharged  by  the  renun- 
ciation of  his  liabilities  by  one  of  the  parties  to  it.  If, 
however.  A,  after  he  becomes  aware  of  the  retirement  of  C 
from  the  contract,  continues  to  deal  with  B  as  though  no 
change  had  taken  place,  he  will  be  considered  to  have 
entered  into  a  new  contract  to  accept  the  sole  liability  of  B, 
and  will  not  be  entitled  to  hold  C  to  his  original  contract. 

Such  a  transaction  frequently  occurs  upon  a  change  in  a 
firm  of  partners ;  the  debt  of  the  original  firm  may,  by  the 
creditor's  conduct  in  his  dealings  with  the  new  firm,'  be 
effectually  transferred  to  the  new  firm,  so  as  to  render  them 
liable  to  the  creditor  in  substitution  of  the  former.* 

(c)  Conditions  in  Contract. 

§  400.  Conditions  Subsequent.  —  A  contract  may  pro- 
vide, either  expressly  or  impliedly,  that  upon  the  happening 


Dea  741;  Reld  «.  Degener,  8S  IlL  008; 
Oarmer  v.  Taylor,  19  N.  H.  180;  Ijnoh  v. 
Aastin,83  WiB.S87. 

1  Murphy  v,  Hanraban,  50  Wla.  485. 

*  Jaadon  v.  Bandall,  47  N.  T.  Saper. 
Ct.  874;  Irwin  v.  Atkins,  7  111.  App.  17; 
Butterfleld  v.  Hartehom,  7  N.  H.  845;  88 
Am.  Dec.  741, 

s  Ab,  for  example,  by  his  accepting  a 
note  for  his  debt  from  ihe  now  ilmi. 
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Waydeli  v.  Laer,8  Denio,410;  OTerml- 
ing«.e.6mil,448. 

«  Hart  V.  Alexander,  S  U.  A  W.  484; 
Thompson  v*  Perclval,  6  B.  A  Ad.,  80; 
Lyth  V.  Aolt,  7  Ex.  888;  Laddlngton  v. 
Bell,  77  N.  T.  141;  Ifaler  v.  Oanavan,  8 
Daly,  Vn;  IfiUerd  «.  Thorn,  68  N.  Y. 
408;  Stone  r.  Chamberlain,  SO  Ga.  858; 
Maxwell  v.  Day.  46  Ind.  608;  FoweU  v. 
Oharless,  84  Mo.  485. 
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of  some  *eyent  or  contingency  it  shall  cease  and  be  discharged. 
Thfise  circumstances  may  be  the  non-fulfillment  of  a  specified 
term  €»f  the  contract ;  the  occurrence  of  a  particular  event; 
or  the  exeroise  1^  one  of  the  parties  of  an  option  to  deter- 
mine the  contract. 

§  401.  Non-falfiUment  of  Term  in  Contract. —  By  the 

terms  of  the  contract  the  non-fulfillment  of  a  certain  term 
in  it  may  give  to  one  of  the  parties  the  right  to  treat  it  as 
discharged.  Thus,  chattels  may  be  purchased  under  an 
agreement  that  if  on  examination  they  do  not  answer  the 
description  under  which  they  are  sold,  they  may  be  returned 
to  the  seller  within  a  certain  time.  The  effect  of  such  a 
condition  is  to  vest  the  property  in  the  buyer  subject  to  a 
right  of  rescission  in  a  particular  event,  when  it  revests  in 
the  seller,  and  any  loss  or  damage  suflered  by  the  property 
during  that  time  will  fall  on  the  seller,^  unless  it  was 
caused  by  the  fault  of  the  buyer,  in  which  event  his  right  of 
return  is  lost.^ 

In  Head  v.  TaUermU^^  A  bought  a  horse  of  B.  The 
contract  of  sale  contained,  among  others,  these  two  terms: 
that  the  horse  was  warranted  to  have  been  hunted  with  the 
Bicester  hounds,  and  that  if  it  did  not  answer  to  its 
description  the  buyer  should  be  at  liberty  to  return  it  by 
the  evening  of  a  specified  day.  The  horse  did  not  answer 
to  its  description  and  had  never  been  hunted  with  the 
Bicester  hounds.  It  was  returned  by  the  day  named,  but 
as  it  had  in  the  meantime  been  injured,  though  by  no  fault 
of  A,  B  disputed  the  right  of  A  to  return  it.  But  it  was 
held  that  ho  was  entitled  to  do  so. 

Where  the  seller  is  not  notified  or  the  goods  not  returned 
withii\  the  prescribed  time,  the  sale  becomes  absolute  and  the 

1  Head  v.  Tattenall,  I*.  R.  7  Bz.  7;      Mass.  821 ;  Kimball  v.  Vioman,  35  MIeh. 


Hunt  V,  Wyman,  100  Mails.  108;  Dear-  m. 

bom  V.  Tnrner,  10  Me.  17 ;  Boswell  v.  t  Ray  v.  ThompflOD,  IS  Oash.  SSL 

Blcknell,  17  Mo.  Mi;  Martin  «.  Adams,  >  L.  R.  7  Rs.  7. 

104  Mass.  362;  MoKlnney  v.  Bradlee,  117 
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bayer  becomes  liable  for  the  price.^  Where  the  contract 
does  not  fix  the  time,  the  option  mnst  be  exercised  within  a 
reasonable  time.^  And  the  question,  what  is  a  reasonable 
time,  is  one  of  fact  for  the  jury  to  be  determined  under  all 
the  circumstances  of  the  particular  case.' 

§  402.  Occnnrenoe  of  Paitieiilar  SSrent.  —  The  parties 
may  introduce  into  the  terms  of  their  contract  a  provision 
that  the  fulfillment  of  a  condition  or  the  occurrence  of  an 
event  shall  discharge  either  one  or  both  from  further  liabil- 
ities under  the  contract.  Such  a  provision  is  well  iUustrated 
by  the  case  of  a  bond,  which  is  a  promise  subject  to,  or  de- 
feasible upon,  a  condition  expressed  in  the  bond.  So,  leases 
are  usually  made  subject  to  conditions  of  discharge,  on  the 
part  of  the  lessor,  upon  default  in  payment  of  rent  or  some 
other  breach  of  a  covenant  and  on  the  part  of  the  lessee, 
upon  the  premises  being  destroyed  by  fire  or  rendered 
uninhabitable  or  not  kept  in  repair. 

A  provision  for  discharge  may  be  implied  as  well  as  ex- 
press, as  in  the  case  of  a  common  carrier,  whose  obligation 
is  that  of  an  insurer  of  the  safe  delivery  of  the  goods 
intrusted  to  his  care.  But  he  is  not  liable  for  losses  caused 
by  the  *«act  of  God"  or  the  *♦  public  enemy."  These 
events  are  implied  terms  in  every  contract  made  by  a 
carrier,  and  their  occurrence  exonerates  him  from  liability 
for  any  losses  incurred  through  their  agency.^  These  ex- 
ceptions from  the  general  liability  of  the  common  carrier 
being  a  known  and  understood  term  in  every  contract 
which  he  makes,  the  discharge  arising  from  such  causes  is 
to  be  distinguished  from  discharge  arising  from  the  subse- 
quent impossibility  of  performance  not  expressly  provided 


1  Tledeman  Sales,  §  218.  <  Waahlngton  v.  JohnBon,  7  Hamph. 

i  Hlokman  v.  Sbimp,  100  Pa.  St.  16;  468;  Cooper  v.  Oarllsle,  2  Qreen  (N.  J.)t 

Qalnn  v.  Stout.  81  Mo.  160;  Splckler  v.  526;  Hall  v,  Meriwether,  10  Tex.  9M. 
Marsh,  86  M<1. 222;  Waehington  v.  John-  «  Laweon  Oontr.  Cazr.,  Gap.  L 

aon,  7  Humph.  466. 
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against  in  the  terms  of  a  contract^  with  which  we  shall  deal 
hereafter.^ 

§  403.  Option  to  Determine  Contract.  —  A  contract 
may  provide  that  it  shall  be  determinable  at  the  option  of 
one  of  the  parties  upon  certain  terms.  Contracts  of  hire 
of  personal  services  are  usually  made  determinable  by 
notice  to  be  given  by  either  party ,^  and  in  a  contract  of 
service,  not  limited  to  any  time,  there  is  an  implied  pro- 
vision that  it  may  be  terminated  by  either  party  upon  a 
reasonable  notice.' 


1  See  Ohap.  Xm. 

s  LawBon  Bights,  Bern.  A  Pr.,  S  S6U. 


s  Wud  V.  Badcmaii,  84  Barb.  419. 
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CHAPTER  Xn. 

DISCHARGE  BY  PBRFOBMANCB. 

BBOno«r404.  Introdactory. 

(a)  Perfonnance, 

406.  Performance  mast  follow  terms  of  contract. 

406.  Bale  In  equity. 

407.  Time  of  performance. 

408.  Bale  in  equity. 

409.  Performance  of  conditional  promises. 

(b)  Payment. 

410.  Non-payment  of  debt  when  due. 

411 .  Payment  by  negotiable  instrument. 

412.  Payment  in  forged  or  worthless  notes  or  coonterfeit  coia. 
418.  Sending  money  by  post. 

414.  Effect  of  giving  receipt. 

415.  Appropriation  of  payments. 

(c)  Tender. 

416.  Tender  when  a  discharge. 

417.  Requisites  of  valid  tender. 

418.  When  tender  not  necessary. 

§  404.  Introdactory. —  A  contract  may  be  discharged  by 
performanpe  in  accordance  with  its  terms.  Where  a 
promise  is  given  upon  an  executed  consideration,  the 
performance  of  his  promise  by  the  promisor  discharges  the 
contract;  all  has  been  done  on  both  sides  that  could  be 
required  to  be  done  under  the  contract.  But,  where  one 
promise  is  given  in  consideration  of  another,  performance 
by  one  party  does  not  necessarily  discharge  the  contract, 
though  it  discharges  him  who  has  performed  his  part  from 
doing  more.  Each  must  have  done  his  part  in  order  that 
performance  may  operate  as  a  discharge  of  both.  Per- 
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formance  of  a  contract  for  the  delivery  of  money  only  is 
called  Payment.^ 

(a)  Performance. 

§  405.  Performance  Mast  Follow  Terms  of  Con- 
tract. —  By  the  common-la w  rule,  to  discharge  a  promise 
by  performance  9  the  performance  must  be  in  strict  accord- 
ance with  the  terms  of  the  contract.^  A  contract  for  the 
sale  of  chattels  can  only  be  performed  by  the  delivery  of 
the  exact  quantity  contracted  for,'  of  the  quality  bargained 
for,  in  the  mode  specified  in  the  contract,  and  at  the  place 
agreed  upon.* 

§  406.  Bole  in  Equity.  —  But  in  equity  it  has  always 
been  held  that  where  the  contract  is  substantially  performed, 
the  party  may  recover  as  for  a  complete  performance  less 
such  damages  as  the  other  party  may  have  suffered  on 
account  of  the  failure  to  make  complete  performance,  and 
the  equity  rule  has  been  generally  adopted  in  the  code 
States.^ 


1  Beepoff,  §  ilO. 

>  Farrar  v.  Nightingale,  9  Bap.  689; 
DafleU  V.  Wilson,  1  Oamp.  407 ;  Daaohy  v. 
Drake.  8S  N.  T.  407 ;  HiU  v.  School  Dlat.. 
17  Me.  816;  Norria  v.  School  Dlat.,  IS  Me. 
898;  its  Am.  Deo.  182;  Allen  v.  Cooper,  92 
Mo.  136;  Smith  v,  Davis,  1  Wis.  447;  60 
Am.  Dec  891 ;  Leonard  v.  Dyer,  26  Oonn. 
ITS;  68  Am.  Deo.  882;  Saperintendent  v. 
Bennett,  27  N.  J.  (L.)  618;  72  Am.  Deo. 
873 ;  Dnla  v,  Oowles,  7  Jonea,  290 ;  76  Am. 
Deo.  468;  Derrickaon  v.  Edwards,  29  N.  J. 
(L.)  468;  80  Am.  Deo.  220;  Leopold  v. 
Salkej.SOIU.  412;  81  Am.  Bep.  98;  New- 
market Iron  Foundry  v.  Harvey,  28  N  H. 
806;  Lowdry  v.  Cooper,  21  Ind.  269;  Dav- 
enport V.  Wheeler,  7  Cow.  281;  King 
PhUip  Biilla  V.  Slater,  12  B.  I  83;  84  Am. 
Bep.  608;  Fllley  v.  Pope,  116  U.  S.  218. 

8  Downer  v.  Thompson,  2  Hill,  187; 
Dennett  «.  Short,  7  Greenlf.  ISO;  20  Am. 
Deo.  8S6;  Boberts  v.  Beatty,  2  Penr.  ft 
W.  63;  21  Am.  Dec.  410;  StevAson  v, 
Blngtn,  49  Pa.  St.  36.     Sometlmea  the 


*t 


quantity  of  goods  to  be  delivered  ia  ex 
pressed  with  the  addition  of  '*  aboot, 
"  more  or  less,"  etc,  whioh  gives  to  the 
seller  some  reasonable  limits  of  allow- 
ance in  the  performance  of  hia  contract, 
according  to  the  oircnmatances  of  each 
ease.  Day  v.  Cross,  69  Tex.  606 ;  Swepson 
V.  Sammery,  64  N.  O.  293;  Holland  v. 
Bea,  48  Mioh.  218;  Oabot  v,  Winsor,  1 
Allen,  646. 

«  Savage  Manfg.  Co.  v,  Armstrong,  19 
Me.  147;  Clark  o.  Cnson,  3  Head.  66; 
Krafts  V,  Hnris,  11  Mo.  109. 

*  Patterson  v.  Jadd,  27  Mo.  663;  Hons~ 
ton  V.  Meyer,  6  Blackf.  89;  Goldsmith  v. 
Hand,  26  Ohio  St.  101 ;  Philip  v.  Gallant, 
68  N.  T.  264;  Nolan  ».  Whitney.  88  N.  Y. 
648;  Johnson  v.  De  Peyster,  60  N. 
T.  666;  Glaclus  v.  Black.  60  N.  T. 
145;  10  Am.  Rep.  449;  Wolfe  «.  Howe, 
20  N.  T.  197;  75  Am.  Dec.  600;  Hay- 
wardv.  Leonard,  7  Pick.  181;  29  Am. 
Dec.  -2G9;  Porter  v.  Woods,  3  Humph.  56; 
89  Am.  Dec  153;   Qleason  v.  Smith,  9 
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§  407.  Time  of  Performance. — At  law,  '^time  was 
always  of  the  essence  of  the  contract."  If  A  made  a 
promise  to  B  whereby  he  undertook  to  do  a  certain  thing 
by  a  certain  day  in  consideration  that  B  would  thereupon 
do  something  for  him,  B  was  discharged  from  his  promise 
if,  by  the  date  named  in  the  contract,  A's  promise  was 
unfulfilled.  And  if  B's  part  of  the  contract  had  been  exe- 
cuted A's  performance  made  after  the  time  stipulated  was 
not  performance  in  the  eye  of  the  law  but  a  satisfaction  for 
the  breach  which  had  taken  place.^  Unless  the  contract 
so  stipulates,  time  is  not  deemed  to  be  of  its  essence.' 
But  generally,  in  a  contract  for  certain  work,  the  specified 
time  is  as  much  the  essence  of  the  contract  as  is  the  manner 
of  the  performance.'  Where  the  performance  is  to  be  on 
a  certain  day,  the  party  has  the  whole  of  that  day  to  do  it 
in.^  So  where  it  is  to  be  within  a  specified  time,  the  party 
bound  has  until  the  last  moment  of  the  last  day.^ 

Where  there  is  no  time  fixed  by  the  contract,  the  law 
implies  that  the  performance  is  to  take  place  within  a 
reasonable  time.^ 

§  408.  Rule  in  Equity.  —  Equity,  however,  looks  fur- 
ther into  the  intention  of  the  parties,  so  as  to  ascertain 


Oush.  484;  57  Am.  Deo.  62;  Hovey  v. 
Pitcher,  13  Mo.  191;  Cbambers  v.  Jaynes, 
4  Pa.  St.  39;  Itees  v.  Smltb»  1  Ohio,  124; 
13  Am.  Dec  599;  Melneke  v.  Falk,61  Wis. 
623;  50  Am.  Rep.  157. 

1  Leake  Contr.  834;  Dermott  v.  Jones, 
23  How.  220. 

2  KIrchoff  r.  Vosfl,  67  Tex.  320 ;  Watson 
i;.  Walker,  67  Tex.  651. 

3  Nesbittt;.  Pearson, 33  Ala.  668;  War- 
ren f.  Bean,  6  Wis.  120;  Bouse  v.  Lewis, 
4  Abb.  App.  121. 

4  Leake  Contr.  834. 

b  Curtis  r. Blair ,26 MIS8.309 ;  59  Am.  Dec. 
257;  Startup  i;.Macdonald,6Man.  &  G.  593. 

•  Atwood  V,  Clarke,  2  Me.  249;  Morse 
V.  Bellows,  7  N.  U.  549;  23  Am.  Dec.  372; 
Minn.  Gas  Light  Co.  r.  Mfg.  Co.,  122  U. 
8.  200;  Palmer  v.  Breen,  84  Minn.  39; 
Warren  ».   Wheeler,  8  Met.  97;  Wis- 
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wall  V.  McQowan,  1  |Hoff.  Oh.  1S5; 
Roberts  v.  Beatty,  2  Pa.  St  63;  21  Am. 
Deo.  410;  Butler  v.  O'Hear,  1  Desaoa. 
882;  1  Am.  Dec  671;  Atwood  r.  Cobb,  16 
Pick.  297;  26  Am.  Dec.  657;  Phillpe  v, 
Morrison,  8  Bibb,  106;  6  Am.  Dec.  688; 
Ellis  V.  Thompson,  3  Mecs.  &  W.  445; 
Clark  r.  Remington,  11  Met.  361 ;  Startup 
V.  Macdonald,  6  Man.  &  G.  593;  Hales  v. 
R.  B.  Co.,  4  Best  &  S.  66;  Graves  v. 
Ashlin,  3  Camp.  426;  Adams  v.  Adams, 
26  Ala.  272;  Luckhart  v.  Ogden,  30  Cal. 
647;  Wright  v.  Maxwell,  9  Ind.  192;  Wa- 
terman V.  Dutton,  6  Wis.  265 ;  Cocker  v. 
Franklin,  3  Sum.  530;  Watts  v.  Shop- 
pard,  2  Ala.  425;  Sawyer  v.  Hammett, 
15  Me.  40;  Little  v.  Hobbs,  34  Me.  867; 
Howe  r.  Huntington,  15  Me. 850;  Atkin- 
son V.  Brown,  2Q  Mo.  67;  Llndsey  v,  Po- 
lice  Jury,  16  La.  Ann.  889. 
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whether  in  fact  the  performance  of  the  contract  was  meant 
to  depend  upon  A's  promise  being  fulfilled  to  the  day,  or 
whether  a  day  was  named  in  order  to  secure  performance 
within  a  reasonable  time.  If  the  latter  is  found  to  be 
the  intention  of  the  parties,  equity  will  not  refuse  to  A 
the  enforcement  of  B*s  promise  if  his  own  was  performed 
within  a  reasonable  time.^  But  while  equity  will  not  regard 
the  time  specified  as  of  the  essence  of  the  contract,  still  the 
parties  by  express  agreement  may  make  it  so,  and  in  cage 
they  do,  equity  will  not  relieve  the  party  in  default.^ 

§  409.  Performance  of  ConditioiiAl  Promises.^- A 
promise  may  be  conditional,  u  e.,  where  the  performance 
is  not  due  immediately,  but  becomes  so  only  after  the  hap- 
pening of  a  future  event.  In  such  cases  the  condition  pre- 
cedent must  take  place  before  the  party  can  be  in  default 
for  not  performing  his  promise.^    For  example : 

(a)  The  promise  may  be  conditioned  to  be  executed  at  a 
future  time,  and  here  the  specified  time  must  elapse  before 
performance  can  become  due.^ 

(b)  The  promise  may  be  conditional  upon  the  happening 
of  some  event  or  contingency  which  is  altogether  uncertain ; 
as  (for  illustrations)  a  contract  to  purchase,   *^  provided 


1  Andrews  v.  Sailivan,  S  611m.  327; 
42  Am.  Dec.  68;  Steele  v.  Branch,  40  Cal. 
8;  Ball  ck  v.  Adams,  20  N.  J.  (Eq.)  8e7; 
Edgerton  v,  Peckham,  11  Palgo,  352; 
Taylor  v.  Baldwin,  27  6a.  438;  73  Am. 
Dec  736;  Walker  v.  Owens,  25  Mo.  App. 
S87;  Coleman  v.  Applegarth,  68  Md.  21; 
6  Am.  St.  Rep.  417;  Jones  v.  Bobbins, 
29  Me.  351;  50  Am.  Dec.  G98. 

8  Beed  v.  Braden,  61  Pa.  St.  460;  Bnl- 
lock  r.  Adama,  5  C.  £.  Oreene,  371; 
Scott  V.  Felds,  7  Ohio,  90;  Morgan  v. 
Bergen,  8  Neb.  209;  6rogg  v.  Ladis,  21 
N.  J.  (Eq.)  494;  Kemp  v.  Humphrey,  36 
UL  83 ;  Wells  v.  Smith.  7  Paige,  22 ;  31  Am. 
Dec  274;  Shlnn  v.  Roberts,  20  N.  J.  (L.) 
435 ;  48  Am.  Dec  636 ;  Missouri,  etc.,  R.  R. 
Co.  V.  Brinckley,  21  Kan.  276 ;  Kimball 
V.  Toole,  70  111.  553;  Reynolds  v.  R.   R. 


Co.,  11  Neb.  186;  Knott  v.  Stephens,  S 
Or.  235;  Kirby  v.  Harrison,  2  Ohio  St. 
828;  69  Am.  Dec.  677;  Dayis  v.  Stevens, 
3  Iowa,  158;  Mason  v.  Payne,  47  Mo.  617; 
Jennisons  v.  Leonard,  21  Wall.  303; 
Phelps  V.  R.  R.  Co.,  63  HI.  468;  6rey  t:-. 
Tubbs,  43  Cal.  369;  Barnard  v.  Lee,  97 
Mass.  92. 

s  Barry  v,  Alsbnry,  6  Litt.  151 ;  Bait., 
etc,  R.  Co.  r.  Polly,  14  Oratt.  447;  El- 
dridge  r.  Rowe,  2  Gilm.  91 ;  42  Am.  Dec 
41;  Oakley  v.  Morton,  UN.  Y.  25;  62 
Am.  Dec  49;  Wayne,  etc.,  Institnte  v. 
Smith,  37  Barb.  576;  Gait  v.  Swain,  9 
Gratt.  633;  60  Am.  Dec  311;  Bruce  v. 
Snow,  20  N.  H.  484;  Vanhorne  v.  Dor- 
rance,  2  Dall. 

«  Cleveland  r.  Sterrett,  70  Pa.  St.  204. 
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titles  can  be  procured  and  made;  "  ^  or  a  subscription  to  a 
purpose,  provided  a  certain  further  sum  is  subscribed,'  or 
a  promise  to  pay  money  provided  it  is  realized  out  of  a 
certain  specified  fund.^ 

(c)  The  promise  may  be  conditional  upon  the  act  or  will 
of  a  third  party .^  Thus,  where  a  building  contract  pro- 
vides that  payment  shall  only  be  made  on  the  certificate  of 
approval  of  the  architect,  no  claim  for  payment  can  be 
made  unless  the  certificate  be  given  .^  In  the  absence  of 
fraud,  or  such  gross  mistake  as  is  equivalent  to  bad  faith, 
or  a  failure  to  exercise  an  honest  judgment  in  refusing  the 
certificate,  the  refusal  is  conclusive  against  the  builder's 
right  to  claim  the  stipulated  compensation.*  So,  where 
quantity  or  price  or  quality,  it  is  agreed  by  the  parties,  is 
to  be  left  to  the  opinion  and  determination  of  a  third  per- 
son, his  judgment  or  estimate  is  binding,  in  the  absence  of 
fraud  or  mistake.^ 

(d)  The  promise  may  be  conditional  on  the  will  of  the 
promisor.  In  most  cases  of  this  character  there  is  no  bind- 
ing contract  at  all ;  as,  for  example,  an  agreement  to  do  a  cer- 
tain thing  if  the  promisor  sees  fit,  or  to  pay  a  person  what 
he  thinks  is  right."  Nearly  akin  to  these  are  promises  to  pay 
for  work  or  chattels  on  condition  that  they  are  satisfactory 
to  the  promisor.^  Though  generally  this  discretion  must 
be  exercised  in  good  faith  and  not  in  an  arbitrary  or  ca- 
pricious manner  ,^^  yet  if  the  dear  meaning  of  the  agree- 


1  Lacy  V,  HaU,  87  Pa.  St  seo. 

<  NewTork,  etc.,  R.  Co.  v.  DeWolf ,  81 
H.  Y. 

8  Rogers  v,  Law»  1  Black,  868;  Staats 
V,  Hodges,  Hill  &  D.  211. 

«  Cailey  V.  Haidenberg,  1  Denio,  808; 
Wyokoff  t7.  Meyers,  U  N.  Y.  148. 

•Morgan  v.  Blmie,  9  Blng.  673; 
Clarke  v,  Watson,  18  Com.  B.  (yi.  s.)  278; 
Smith  V.  Brady,  17  N.  Y.  173;  72  Am. 
Dec.  442. 

«  Sweeney  «.  TT.  S.,  100  U.  S.  618. 

f  Eeeble  v.  Black,  i  Tex.  69;Baa8en 
«.  Blake,  7  Wis.  676;  Nofslnger  v.  Ring, 

442 


71  Mo.  149;  86  Am.  Bep.  456;  O'BeiUy  v. 
Kerns,  62  Pa.  St.  214;  Crane  r.  Roberts, 
6  Me.  419;  Dastan  v.  Andrew,  44N.  Y.  72; 
Yanghan  v.  Howe,  20  Wis.  497. 

*  Tolmie  V.  Dean,  1  Wash.  57;  Bosher 
t;.  Williams,  L.  B.  20  (Bq.)  260;  Savage 
Mantg.  Co.  r.  Armstrong,  19  Md.  147. 

•  Phelps  9.  Willard,  16  Pick.  29. 

10  McClare  v,  Briggs,  68  Yt.  82;  Hart- 
ford, etc.,  Manfg.  Co.  v.  Brash,  48  Yt. 
628;  Duplex  Safety  Co.  v.  Garden,  101 
N.  Y.  887;  64  Am.  Rep.  709;  Pope  v. 
Iron  Go.,  14  Mo.  App.  608. 
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meut  is  that  the  satisfaction  or  approval  shall  be  quite 
arbitrary,  then  the  only  restriction  upon  the  approval  is  that 
it  must  be  exercised  in  good  faith,  and  not  merely  for  the 
purpose  of  defeating  the  contract,  no  matter  how  unreasona- 
bly or  capriciously.^  Thus,  where  an  artist  agrees  to  make 
a  portrait  which  shall  be  satisfactory  to  the  person  order- 
ing it,  neither  the  artist  nor  the  jury  can  decide  that  the 
person  ordering  the  portrait  ought  to  be  satisfied  with  it.^ 
In  Brown  v.  Fostei'^^  the  plaintiflT,  a  tailor,  had  agreed  to 
make  the  defendant  a  suit  of  clothes  to  his  satisfaction. 
When  the  clothes  were  delivered  he  was  not  satisfied  with 
them  and  returned  them,  refusing  even  to  allow  the  plaint- 
iff to  alter  them  so  as  to  make  them  fit.  In  an  action  for 
thejr  price,  the  plantiff  proved  by  other  tailors  that  the 
clothes  were,  barring  a  slight  defect  which  could  be  easily 
remedied,  well  made.  But  the  court  held  that  this  did  not 
matter.  *^  If,"  said  Devens,  J.,  **  the  plaintiff  saw  fit  to  do 
work  upon  articles  for  the  defendant,  and  to  furnish  mate- 
rials therefor,  contracting  that  the  articles,  when  manufact- 
ured, should  be  satisfactory  to  the  defendant,  he  can 
recover  only  upon  the  contract  as  it  was  made ;  and  even  if 
the  articles  furnished  by  him  were  such  that  the  other  party 
ought  to  have  been  satisfied  with  them,  it  was  yet  in  the 
power  of  the  other  to  reject  them  as  unsatisfactory.  It  is 
not  for  any  one  else  to  decide  whether  a  refusal  to  accept 
is  or  is  not  reasonable,  when  the  contract  permits  the  de- 
fendant to  decide  himself  whether  the  articles  furnished 
are  to  his  satisfaction.  Although  the  compensation  of  the 
plaintiff  for  valuable  service  and  materials  may  thus  be 
dependent  upon  the  caprice  of  another,  who  unreasonably 
refuses  to  accept  the  articles  manufactured,  yet  he  cannot 

1  Bzhanst  Ventilator  Oo.  v,  R.  R.  Co.,  «.  Oommn.  97  Ind.  456;  Goodrich  v.  Van 

66  Wis.  218;  M  Am.  Rep.  717;  Moore  v.  Nortwlck,  48  UL  446;  McCairen  «.  Mc- 

Goodman,    48    Hun,    684;  Singerly  v.  Nnlty,  7  Gray.  188. 

Thayer,  108  Pa.  St.  201;  64  Am.  Rep.  716;  s  Moore  «.   Goodman,  43  Hun,  684; 

Averett  v.   Llpscombe,  76  Va.  404;  An-  Zaleskl  v,  Clark,  44  Conn.  818;  26  Am. 

drews  v.  BelAeld,  9  Com.  B.  (n.  B.)  779;  Rep.  446. 

Stadhardt  v.  Lee,  8  Best  A  S.  864 ;  Harden  *  118  Mass .  ISa 
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be  relieved  from  the  contract  into  which  he  has  voluntariljr 
entered." 

(e)  The  promise  may  be  conditional  upon  a  request  or 
demand  of  performance;  the  making  of  the  request  or 
demand  is  then  necessary  to  render  the  contract  absolute, 
and  in  an  action  for  a  breach  of  the  contract,  must  be 
alleged  and  proved  .^  Unless  otherwise  provided  the  demand 
need  not  be  in  writing.^ 

(f )  The  promise  may  be  conditional  upon  notice  of  some 
matter  being  given  to  the  promisor,  in  which  case  the  re- 
quired notice  is  as  requisite  as  the  demand  in  the  last  case.' 
And  even  when  not  expressly  stipulated  for,  the  require- 
ment of  notice  may  be  implied  from  the  nature  of  the 
transaction,  as  where  the  matter  lies  peculiarly  within  the 
knowledge  of  the  other  party.^ 

(b)  Payment. 

§  410.  Non-payment  of  Debt  VHieii  Due.  —  Payment 
is  the  performance  of  a  contract  for  the  delivery  of  money. 
A  contract  to  pay  money  is  discharged  by  the  payment  or 
the  tender  of  either  money  or  a  negotiable  instrument  at 
the  time  and  in  the  manner  provided  by  the  contract.  A 
party  relying  on  or  pleading  payment  must  prove  it,  as  it 
is  a  defense  peculiarly  within  his  knowledge.^ 

A  debtor  is  entitled  to  be  satisfied  of  the  authority  of  a  per- 
son demanding  payment  before  complying  with  the  demand, 
and  a  refusal  upon  that  specific  ground  is  justifiable ;  ^  but 
the  possession  of  a  signed  receipt  is  sufficient  evidence  of  the 
authority.^ 

1  Weat  V.  Marph,  8  mil,  284 ;  Baker  v,  «  Vyse  v.  Wakefleld,  6  M.  A  W.  463 ; 

Stoughton,  1  Or.  227;  Stevens  v.  Adams,  Makln  v.  Watkinaon,  L.  B.  6  Bx.  S5; 

45  Me.  611 ;  Ijobdell  v.  Hopkins,  6  Oow.  Birdaeye  v.  DaTis,  2  McCord,  296. 

516 ;  Greenwood  v.  Curtis,  6  Mass.  855 ;  4  &  Wolfe  o.  Hall,  62  Ala.  24. 

Am.  Dec  145;  Mitchell  v.  Gregory,  1  *  Nash  v.  Union  Mat.  Ina.  Co.,  48  Me. 

Bibb,  449;  4  Am.  Dec.  655;  Bennerav.  848;  69  Am.  Dec.  65. 

Howard,  Tajl.  149;  1  Am.  Dec.  583.  ^  Nash  v.  Union  Mat.  Ins.  Co.,  48  Me. 

s  Colby  V.  Reed,  99  U.  S.  560.  843 ;  69  Am.  Dec  65. 

8  Qaarles  v.   George,  22  Pick.  400; 
Johnson  v.  Moore,  1  Blackf.  253. 
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If  the  payment  is  not  made  at  the  proper  time,  the 
creditor  has  a  claim  against  the  debtor  for  damages  for  the 
breach  of  the  contract.  These  damages  are,  as  a  rule, 
, merely  ^*  nominal/'  but  they  give  the  creditor  a  right  of 
action.  If  the  creditor,  before  commencing  an  action,  ac- 
cepts the  amount  of  his  debt  in  satisfaction,  he  cannot  after- 
wards sue  for  the  merely  nominal  damages  for  the  deten- 
tion. But  it  is  otherwise  when  the  payment  is  made 
after  an  action  has  been  commenced.^  And  payment  of 
a  less  sum  than  due,  even  though  accepted  by  the  cred- 
itor in  full,  is  not,  as  we  have  seen,  a  discharge  of  the 
residue.^ 

§411.  Pajrment  by  Negotiable  Instniment. —  Where 
payment  is  made  in  a  bill  or  note,  two  different  cases  may 
arise.  The  creditor  may  take  the  security,  and  promise, 
in  consideration  of  it,  expressly  or  impliedly,  to  discharge 
his  debtor  altogether  from  bis  existing  liabilities.  He  then 
relies  upon  his  rights  conferred  by  the  instrument,  and  if 
it  be  dishonored  at  maturity  must  sue  on  it  and  cannot 
revert  to  his  original  cause  of  action.^ 

Or  the  note  may  be  accepted  without  that  agreement. 
Here,  as  in  the  last  case,  the  remedy  on  the  original  debt  is 
suspended  until  the  maturity  of  the  note,^  but,  if  the  note 
is  not  then  paid  the  original  debt  is  revived'^ —  provided  the 
creditor  has  not  been  guilty  of  any  laches  or  want  of  dili- 
gence in  obtaining  payment  of  the  note .' 

The  presumption  is  (nothing  been  shown  to  the  contrary) 
that  the  parties  intended  the  taking  of  the  note  to  operate 


1  LawBon  Rights,  Rem.  A  Pr.,  S  9585. 

S  AiUe,  §  104. 

»  Wolf  V.  Fink,  1  Pa.  St.  485 ;  44  Am. 
Dea  141;  Ralston  v.  Wood,  15  m.  159;  58 
Am.  Dee.  804;  Oostarv.  Davis,  8  Ark.  213; 
40  Am.  Deo.  811. 

«  Glenn  v.  Smith,  2  QilL  A  J.  4S8;  20 
Am.  Dec  452;  Happy  v.  Master,  48  N.  Y. 
US.  The  rale  extends  also  to  cheeks. 
Bziggs  V.  Holmes,  118  Pa.  St.  288;  4  Am. 


St  Rep.  507;  Bamet  v.  Smith,  30  N.  H. 
266;  64  Am.  Deo.  290;  Heartt  v.  Rhodes, 
66  lU.  351;  Wells  «.  Morrison,  91  Ind.  51. 

«  Winsted  Bk.  v.  Webb,  89  N.  Y.  826; 
100  Am.  Dec 485;  Mndd  v.  Harper,  1  Md. 
UO;  54  Am.  Dec  644. 

•  Cochran  v,  Wheeler,  7  N.  H.  202;  26 
Am.  Dec  732;  Steyens  v.  Park,  78  HI. 
807;  PhcBnix  Ins.  Oo.  v.  Allen,  11  Mich. 
501. 
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aa  a  conditional  discharge  only ;  ^  though,  in  a  few  States, 
this  doctrine  is  denied  and  a  negotiable  instrument  received 
for  an  indebtedness  is  regarded  as  an  absolute  payment, 
unless  a  contrary  intention  is  shown.*  In  some  States  it  is 
held  that  if  the  note  be  that  of  a  third  person,  and  not  of 
the  debtor,  satisfaction  is  presumed.*  And  it  is  generaUj 
held  that  satisfaction,  and  not  merely  conditional  payment, 
is  intended  when  the  note  of  a  third  person  is  given  without 
guaranty  or  indorsement,  or  is  indorsed  *<  without  recourse '' 
for  a  debt  contracted  at  the  time,  as  where  a  note  of  a  third 
person  is  transferred  by  mere  delivery  or  is  indorsed  with- 
out recourse  for  the  price  of  goods  sold  at  the  time.  Such 
a  transaction  is  considered  a  barter  or  exchange  of  the  note 
for  the  goods.^ 


§  412.  Payment  in  Forged  or  Worthless  Notes  <ir 
Counterfeit  Coin.  — A  payment  innocently  made  in 
worthless  or  counterfeit  bank  bills  or  coin  is  no  payment.* 


1  Nighteogmle  v.  Chaffee,  IS  B.  I.  609; 
23  Am.  Bep.  681 ;  Jaffrey  v.  Cornish,  10 
N.  H.  005;  Thomas  v.  Kelley,  8  Bich. 
(H.  s.)  210;  16  Am.  Bep.  716;  Patapsoo 
Ins.  Co.  V,  Smith,  6  Har.  A  J.  166 ;  14  Am. 
Dea  268;  Olopper  v.  UdIod  Bank.  7  Har. 
A  J.  92;  16  Am.  Dea  294;  Folk  v.  Wilson, 
21  Md.  651 ;  88  Am.  Deo.  699;  In  re  Davis, 
5  Whart.  680;  84  Am.  Dec  674;  Moses  «. 
Trloe,  21   Gratt  666;  8  Am.  Bep.  609; 
Blont  V.  Walker,  11  Wis.  884;  78  Am. 
Doo.  709;  Matteson  v.  Ellsworth,  88  Wis. 
602;  14  Am.  Bep.  766;  Wejmoath  o.  San- 
bom,  48  N.  H.   171;  80  Am.  Dec  144; 
Crary  v.  Bowers,  20  Cal.  85;  Caldwell  v. 
Hall,  49  Ark.  668;  4  Am.  St.   Bep.  64; 
Walsh  V.  Lennon,  98  111,  27;  McQaire  v, 
Bldwell,64Tex.  48;'Bmer8on  v.  O'Brien, 
86   Ohio  St.  491;  Alkln  v.  Peterson,  46 
Ark.  818;  Case  v.  Sears,  44  Mich.  196. 
Though  there  are  namerous  cases  In 
New  Tork  sustaining  this  rule,  yet  there 
are  also  cases  which  hold  that  a  note 
given  for  a  preexisting  debt  is  not  pre- 
sumed to  be  a  payment  thereof;  but 
where  the  note  is  given  contemporane- 
ously with  the  debt  it  is.   Noel  v.  Murray, 
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18  N.  T.  167;  Whitbeok  v.  Van  Ness,  11 
Johns.  400;  6  Am.  Dec  888. 

s  This  is  the  rule  in  Maine,  Maaaa- 
ohusetts,  Indiana  and  Vermont.  Paine 
V.  Dwinell,  68  Me.  52;  Bunker  «.  Barron, 
79  Me.  62;  1  Am.  St.  Bep.  282;  Thaoher 
V.  Dinsmore,  6  Mass.  299;  4  Am.  Deo* 
61;  Parham  v.  Brock,  118  Mass.  196; 
Maneely  v.  McGee,  6  Mass.  148;  4  Am. 
Dec  106;  Melledge  v.  Iron  Co.,  6  Oush. 
158;  61  Am.  Dec  67;  Dodge  v,  Emerson. 
181  Mass.  467 ;  Smith  v.  Bettgar,  68  Ind. 
264;  Hotchins  v,  Olcott,  4  Vt.  649;  24  Am. 
Dec.  684;  Wait  v.  Brewster,  81  Vt.  616. 

«  Wright  V.  Crockery  Ware  Oo.,  1  N. 
H.  281 ;  8  Am.  Dec  €8;  Whitney  v.  Gow, 
20  N.  H.  864;  Smith  v.  Bettgar,  68  Ind. 
254;  34  Am.  Bep.  266;  Stafford  v.  Baoon, 

I  Hill,  682;  87  Am.  Dec  866;  Gibson  v. 
Tobcy,  46  N.  Y.  687;  7  Am.  Bep.  897. 

*  Ben].  Prin.  Oontr.  121,  citing  Whlt- 
beck  V,  Van  Ness,  11  Johns.  414;  6  Am. 
Dec  167;  Breenv.  Oook,  11  Johns.  241; 
Noel  V.  Murray,  18  N.  T.  187. 

»  Markle  v.  Hatfleld,  2  Johns.  465;  t 
Am.  Dec  446;  United  States  v.  Morgan, 

II  How.  164;  Oilman  v.  Peck,  11  Vt.  516; 
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KeverthelesSy  the  law  requires  that  after  the  detection  of 
the  counterfeit  character  of  the  money,  whether  coin  or 
bank  notes,  there  shall  be  no  negligence  or  want  of  dili- 
gence on  the  part  of  the  creditor  who  receives  it  in  giving 
information  to  the  payer  of  the  true  character  of  the  money, 
and  in  returning  it  to  him.  For,  if  he  is  promptly  notified 
he  may  be  able  to  ascertain  from  whom  he  received  it,  and 
to  trace  it  back  from  holder  to  holder  till  it  shall  be 
returned  either  to  the  original  forger,  or  to  him  who 
passed  it  knowing  it  to  be  counterfeit.^  Therefore,  where 
the  creditor  did  not  return  the  counterfeit  money  in  one 
case  nntil  six  months,'  in  another  until  two  months,* 
in  another  until  ten  days^  after  he  had  received  it,  the 
court  held  that  his  delay  estopped  him  from  recovery 
against  the  debtor. 

So,  if  a  bill  or  note  or  check  is  invalid  for  any  reason  or 
worthless  by  reason  of  the  insolvency  of  the  maker  the 
creditor  may  repudiate  the  payment.^ 

The  bills  of  an  insolvent  bank  are  no  satisfaction  of 
the  debt,  though  at  the  time  of  payment  neither  party 
was  aware  that  the  bank  had  failed.^    But  the  loss  falls 


84  Am.  Dee.  702;  Wataon  v.  Cresap,  1  B. 
Hon.  US;  46  Am.  Deo.  67S;  Toung  «. 
Adams,  6  Mass.  18S;  Maddv.  Reeves,  9 
Har.  A  J.  868 ;  Bamadale  v.  Horton,  8  Pa. 
St  880;  Blalockv.  Phillips,  88  Ga.  916; 
Bank  V.  Baobanaii,  87Teno.  88;  10  Am. 
St.  Rep.  617. 

1  SImms  V.  Clark,  11  DL  187;  Union 
Nat  Bank  v.  Baldenwtok,  4B  Ul.  874; 
PindaU  V.  Bank,  7  Lelffh,  617 ;  Thomas  v. 
Todd,  6  Hill,  840;  Cracler  v.  Plnnook,  14 
Seig.  A  B.  06;  Atwood  v.  Cornwall,  S8 
Mioh.  886;  15  Am.  Bep.  919:  Widgate  v. 
Neidllnger,  60  Ind.6ao;  Samuels  v.  King, 
BOInd.  687;  Laorenoeborg  Nat.  Bank  v. 
Stevenson,  51  Ind.  5M. 

i  Baymond  v.  Baar,  18  Serg.  A  B.  818 ; 
15  Am.  Dee.  606;  Blok  v,  Kelly* 80  Pa.  St. 


i  Plndnll  V.  Bank,  7  Leigh,  617. 

*  Thomas  V,  Todd,  6  Hill,  840. 

•  Markle  v.  Hatfield,  9  Johns.  465;  8 


Am.  Dea  446;  Fleig  v.  Sleet,  48  Ohio 
St.  58;  54  Am.  Bep.  800;  Bank  v.  Smith,  6 
Conn.  71;  18  Am.  Dee.  87;  Boberts  v. 
Fisher,  48  N.  T.  160;  8  Am.  Bep.  680; 
Hnssey  v.  Sibley,  64  Me.  102 ;  99  Am.  Bep. 
657. 

*  Fagg  V.  Sawyer,  0  N.  H.  805;  Wafai- 
wright  V.  Webster,  11  Vt.  576;  84  Am. 
Dee.  707;  Oilman  v.  Peek,  11  Yt.  616;  84 
Am.  Dec.  708 ;  Ontario  Bk.  v.  lightbody, 
18  Wend.  101 ;  97  Am.  Deo.  119;  WestfaU 
V.  Braley,  10  Ohio  St.  188;  76  Am.  Dea 
600;  Soraggs  v.  Oass,  8  Yerg.  175;  99  Am. 
Deo.  114;  Frontier  Bk.  «.  Morse,  99  Me. 
88;  88  Am.  Dec  984;  Magee  v.  Oarmaok, 
18I1L  980;  Harley  v.  Thornton  9  HiU 
(S.  0.),  500;  Townsends  v.  Bank,  7  Wis. 
185;  Honore  v.  Oomesnil,  1  J.  J.  Marsh. 
088;  White  v.  Gnthrie,  1  J.  J.  Marsh. 
006.  Contra,  Bayard  v.  Sknnk,  1  Watts 
A  8.  99;  87  Am.  Dee.  441;  Sdmnnds  v. 
Digges.  1  Oratt.  809;  49  Am.  Deo.  661; 
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upon  the  receiver,  where  the  bank  suspends  payment 
immediately  after  payment.^  And  a  payment  of  a  debt 
due  a  bank  in  its  own  depreciated  bank  notes  is  good.' 

§  413.  Sending  Money  by  Post.  —  To  absolve  a  debtor 
who  transmits  money  by  mail  to  his  creditor  for  the  pay- 
ment of  his  debt,  from  the  hazard  of  loss  in  the  transmis- 
sion, it  is  necessary  that  the  remittance  should  be  made  by 
the  authority,  express  or  implied,  of  the  creditor,  and  in  the 
manner  and  with  the  precautions  prescribed  by  him.  The 
creditor  may  direct  the  debtor  to  send  him  money  by  mail, 
or  it  may  have  been  the  custom  between  them  to  do  so,  or 
the  creditor  may  direct  him  to  simply  **  remit,"  the  amount 
or  to  send  the  money  by  a  registered  letter.  In  the  first 
two  cases  if  the  debtor  send  the  money  by  mail,  and  it  is 
lost  in  transit  he  is  discharged,^  in  the  third  he  is  not ;  ^ 
nor  in  the  fourth  if  he  fails  to  register  the  letter.^ 

§  414.  Effect  of  Giving  Receipt.  —  A  written  receipt  of 
payment  is  prima  facte  evidence  of  payment  against  the 
creditor  but  unless  it  be  executed  with  the  formalities  of  a 
deed  it  is  not  conclusive,  and  it  is  competent  for  him  to 
contradict  or  explain  it,  .and  to  show  that  the  money  was 
not  paid.*  The  acknowledgment  in  a  deed  of  the  receipt 
of  the  consideration  is  only  like  any  other  written  receipt 
prima  facie  evidence  that  the  amount  stated  has  been  paid 
and  may  be  rebutted  by  parol  evidence.^ 


Ware  v.  Street,  a  Head,  600;  75  Am.  Deo. 
7B5;  Oorbit  v.  BanJE,2  Harr.  (Del.)  98S; 
80  Am.  Deo.  685. 

1  Ware  v.  Street,  2  Head,  609;  76  Am. 
Deo.  776. 

a  Northampton  Bank  v,  Balllet,  8 
WattB  &  S.  8U;  42  Am.  Deo.  297;  Bloant 
V.  Wlndley,  48  N.  0.  1 ;  12  Am.  Bep.  616. 

8  Warwlok  v.  Noakes,  Peake,  67 ;  Burr 
V.  8l6kle8,17  Ark.  4S8;  65  Am.  Deo.  487; 
Qamey  «.  Howe,  9  Gray,  404 ;  69  Am.  Deo. 
290;  Bnell  0.  Ohaplii,90Ma88. 994;  97  Am. 
Deo.  66. 

*  Gross  «.  Orlss,  8  Qratt.  262;  Burr  v. 
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Sicides,  17  Ark.  498;  65  Am.  Deo.  487. 
Bat  see  coiUra,  Townsend  v.  Henry,  9 
Bloh.  (L.)  818,  where  the  direotlon  was 
to  **  remit  to  ns  as  soon  as  recelyed.*' 

*  Williams  V,  Carpenter,  86  Ala.  9; 
76  Am.  Deo.  817.  And  It  makes  no  dlJfer- 
ence  that  the  debtor  was  nnable  to 
register  the  letter. 

*  Tobey  «.  Barber,  5  Johns.  68;  4  Am. 
Deo.  826;  Muldon  v.  Whitlook,  1  Oow. 
290;  18  Am.  Deo.  583;  Beal  Estate  Bk.  v. 
Bawdon,  5  Ark.  668. 

T  Jaokson  v.  MoOhesney,  7  Oow.  860; 
17  Am.  Dec.  681;  Wood  v,  Ohapln,  18 1^. 


CH.  XII.]  DISCHARGE   BY  PERFORMANCE.  §    415 

§  415.  Appropriation  of  Paymente.  —  Whero  a  debtor 
who  owes  several  debts  to  the  same  creditor  makes  a  partial 
payment  to  him,  the  question  often  becomes  material  as  to 
which  of  those  several  debts  it  has  discharged,  and  as  to  the 
right  of  creditor  and  debtor  respectively  to  appropriate  the 
payment  to  a  particular  one  of  the  debts.  And  three  rules 
have  been  established  by  the  courts  for  the  settlement  of 
such  disputes y  viz. :  — 

1.  The  debtor,  if  there  are  several  debts  due  from  him, 
has  the  first  right  to  say  to  which  of  them  his  payment 
shall  be  applied.^  And  this  right  is  so  exclusive  that  the 
creditor  is  bound  to  apply  the  payment  as  he  is  directed 
even  to  a  debt  not  due  in  preference  to  one  overdue.  The 
creditor  may  refuse  it  in  such  a  case  but  if  he  accepts  it  he 
must  apply  it  as  directed.^  And  his  intention  appropriating 
a  payndent  to  a  particular  debt  may  be  inferred  from  the 
circumstances,  although  not  declared  in  express  terms  by 
the  debtor.^  As,  for  example,  where  a  person  pays  the 
exact  amount  of  one  of  two  debts  which  he  owes,  it  is  pre- 
sumed that  he  intended  to  appropriate  the  payment  to  that 
debt  and  not  to  the  other  one,  be  it  larger  or  smaller.^ 

2.  The  creditor,  if  the  payment  is  made  without  any 
directions  expressed  or  implied,  has  the  right  to  appropriate 
it  to  any  debt  due  to  him  from  the  debtor,'^  provided  .he 

Y.  609;  Cr  Am.  Deo.  S3;  DanlelB  v.  Moses,  *  Seymour  v.  Van  Slyok,  8  Wend.  406 ; 

15  S.  O.  ISa  Harryatts  v.  White,  2  Stark.  102. 

1  Mann  v.  Harsh,  2  Oaines,  90;  Stone  *  Brady  v.  Hill,  1  Mo.  815;  18  Am.  Dee. 
V,  Seymoor,  15  Wend.  19;  Seymour  v.  608;  Oremer  v.  Higginson,  1  Mason,  838; 
Van  Slyck,  8  Wend.  408;  Patty  v,  Milne,  Bell  v.  Badcllff,  82  Ark.  645;  McLendon 

16  Wend.  557;  22  Wend. 558;  Champenoes  v.  Frost,  57  Ga.  448;  Shlpsey  v.  Bank,  50 
V.  Fort,  45  Miss.  856;  Leef  v,  Goodwin,  N.  T.  485;  Harding  v.  Tifft,  75  N.  T.  461; 
Taney,  460;  Vlcary  v.  Moore,  2  Watts,  Bank  v.  Bigler,83  N.  Y.  51;  Feldman  v. 
451;  27  Am.  Dec.  328;  Pickerings.  Day, 8  Beler,  78  N.  Y.  293;  TroUer  v.  Grant,  2 
Honst.  474 ;  95  Am.  Dec  291 ;  Washington,  Wend.  413 ;  Allen  v.  Culver,  8  Deolo,  284 ; 
etc.  Gas  Oo.  v,  Johnson,  128  Pa.  St.  686;  Van  Bensselaer  v.  Roberts,  5  Denlo,  470; 
10  Am.  St.  Rep.  568.  Webb  v.  Dieklnson,  11  Wend.  68;  Mayor 

2  WethereU  v.  Joy,  40  Me.  826;  Croft  v.  Patten,  4  Cranch,  817;  Waterman  v. 
V,  Lamley,  6  £1.  A  Bl.  680;  Smaller  v.  Younger,  49  Mo.  418;  Nuttall  v.  Bannin, 
Union  Canal  Co.,  87  Pa.  St.  68;  Bunyan  6  Bush,  11;  Hargroyes  v.  Cook,  15  Ga. 
V.  Latham,  5  Ired.  611.  821 ;  Howard  v.  MoCall,  21   Gratt.  206; 

8  Stewart  v.  Keith,  12  Pa.  St  288;  Haynes  v.  Waite,  14  Cal.  446;  Calyertv. 
Stone  V.  Seymour,  15  Wend.  19.  Carter,  18  Md.  78 ;  Burks  v,  Albert,  4  J.  J. 
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exercises  his  right  within  a  reasonable  time.^  But  once  he 
has  made  his  election,  and  communicated  it  either  expresslj 
or  by  implication  to  the  debtor,  he  will  not  be  allowed 
to  change  it  according  to  his  interest  or  convenience.^  The 
creditor's  right  does  not  extend  to  a  payment  received  from 
a  third  party  on  account  of  the  debtor  and  without  his 
knowledge;  ^  nor  has  a  third  person  any  right  to  insist  on 
a  particular  application  of  a  payment.^ 

The  civil  law  rule  which  requires  the  creditor  to  consult 
the  debtor's  interest  in  preference  to  his  own  has  not  been 
adopted  in  our  courts.*^  He  may  appropriate  the  payment 
to  a  claim  which  he  could  not  recover  by  action,*  or  a  debt 
barred  by  the  statute  of  limitations,^  or  unenforceable  under 
the  statute  of  frauds;^  or  to  a  debt  unguaranteed  in  prefer- 
ence to  one  for  which  he  holds  security,  or  has  a  superior 
remedy;^  or  to  a  purely  equitable  debt  in  preference  to  a 
legal  debt.^®  But  he  cannot  appropriate  it  to  an  illegal  and 
invalid  claim ;  ^^  or  to  a  claim  arising  out  of  a  transaction 
forbidden  by  statute  ;  "  or  on  a  debt  or  liability  not  yet  due  ;^ 
or  to  a  debt  in  a  representative  capacity  in  preference  to  a 
personal  debt.^* 


Marsh.  97;  20  Am.  Dec  209;   Byrnes  r. 
Olaffey.  60  Oal.  12a 

1  Barker  v.  Conrad,  12  Ser^.  A  B.  801 ; 
14  Am.  Deo.  691.  It  is  said  that  he  may 
make  the  appropriation  at  any  time 
while  the  position  of  the  parties  remains 
unaltered.  Leake  Oontr.  920.  But  cer- 
tainly he  eonid  not  make  the  appropria- 
tion after  suit  brought.  Haynes  v, 
Waite,  14  OaL  446;  Pickering  v.  Day,  8 
Honst  474 ;  9S  Am.  Dec  881. 

*  Hill  V.  Soatherland,  1  Wash.  IS8; 
Bank  v.  Meredith,  2  Wash.  47. 

s  Leake  Oontr.  920. 

4  Gordon  v.  Hobart,  2  Story,  248. 

*  Logan  V.  Mason,  6  W.  ft  S.  9. 

*  Arnold  v.  Mayor,  4  Man.  ft  G.  600; 
James  v.  Child,  2  Oromp.  ft  J.  678;  Mo- 
Oansland  v.  Ralston,  12  Nev.  195;  28  Am. 
Bep.  781;  Selliok  v.  Mnnson,  2  Aik.  160; 
16  Am.  Dec  689. 

7  Ayer  v.  Hawkins,  19  Vt.  26. 
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•  Haynes  v.  Nice,  100  Mass.  827 ;  1  Am. 
Bep.  109;  Murphy  r.  Webber,  61  Me.  478. 

*«Peters  v.  Anderson,  5  Taunt.  696. 
Kirbyv.  Marlborough,  2  Maule  ft  S.  18; 
Mathews  v.  Snitzler,  46  Mo.  301 ;  Harding 
V.  Tifft,  75  N.  Y.  461;  Wood  v.  Callaghan, 
61  Mich.  402;  1  Am.  St.  Bep.  607. 

10  Lawson  Bighto,  Bem.  ftPlr.,§  2547; 
Kidder  v.  Norris,  18  N.  H.  684;  Bobe  v. 
Sttckney,  86  Ala.  495. 

u  Phillips  V,  Moses,  65  Me.  70;  PickeU 
V.  Bank,  82  Ark.  846;  McOausland  v. 
Balston,  12  Kev.  195;  28  Am.  Bep.  781; 
Bohan  v.  Hanson,  11  Cush.  44 ;  Greene  v, 
Tyler,  89  Pa.  St.  86L 

IS  PhUllps  V.  Moses,  65  Me.  70. 

u  Heard  v.  Pulaski,  80  Ala.  602. 

H  Fowke  V,  Bowie,  4  Har.  ft  J.  666; 
Sawyer  v,  Tappan,  14  N.  H.  852 ;  Johnson 
V.  Boone,  2  Har.  (Del.)  172;  Snoed  v. 
Webster,  2  A.  E.  Marsh.  277. 
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3.  Where  neither  party  has  made  the  appropriation  the 
rule  of  the  common  law  was  that  the  law  would  appro- 
priate the  payment  to  the  oldest  debt  ^  —  another  illustra- 
tion of  its  natural  antipathy  to  any  civil  law  rule  which  in 
this  case  was  to  appropriate  the  payment  to  the  debt  most 
burdensome  to  the  debtor.  But  this  more  equitable  rule 
has  found  favor  in  many  of  the  courts  to  the  extent  of 
holding  that  the  appropriation  will  be  made  by  no  fixed 
rule,  but  that  the  law  will  appropriate  the  payment  accord- 
ing to  the  justice  of  the  particular  case ;  ^  that  it  will  apply 
the  payment,  for  example,  to  the  debt  whose  security  is  most 
precarious ; '  to  a  secured  in  preference  to  a  simple  debt ;  ^ 
to  a  certain  in  preference  to  a  contingent  liability;*  to  a 
debt  enforceable  by  law  in  preference  to  one  not  so  en- 
forceable.^ 

j^      (c)   Tender. 

§416.  Tender  when  a  Discharge. — An  attempted 
performance  which  is  frustrated  by  the  act  of  the  party 
to  whom  the  performance  is  due  is   called  Tender.     The 


1  stone  V.  Seymour.  15  Wend.  19 ;  Allen 
V.  Cnlver,  8  Denlo,  284;  Dons  v.  More- 
wood,  10  Barb.  183;  Wheeler  v.  Orop- 
867,5  How.  Pr.  283;  Spragne  v.  Hazen- 
nabel,  5S  111.  419;  Orompton  v.  Pratt, 
105  Mass.  206;  Langdon  «.  Bowon,  46 
Vt.  612;  Faircbild  v.  Holly,  10  Oonn.  178; 
Honter  v.  Onsterboat,  11  Barb.  88 ;  Miller 
r.  Miller,  23  Me.  22 ;  80  Am.  Dec.  697 ; 
Parks  V.  Ingram,  22  N.  H.  283;  65  Am* 
Dec  158;  Hersey  «,  Bennett,  28  Minn. 
86;  41  Am.  Rep.  271;  Holllster  «.  Davis, 
54  Pa.  St  608;  Goetz  v.  Plel,  26  Mo.  App. 
634;  Willis  V.  Mclntyre,  70  Tex.  84;  8  Am 
St.  Rep.  674;  Cremer  v.  HIgglnson,  1 
Mason,  888;  Pickering  v.  Day,  2  Del.  Oh. 
383;  8  Hoost.  474;  95  Am.  Deo.  391;  Yeo- 
mans  v.  Heartt,  84  Mich.  401 ;  Smith  v, 
Uoyd,  11  Leigh,  612;  87  Am.  Deo.  021; 
Clark  V.  Knight,  81  Vt.  701. 

8  White  V.  Trambnll,  15  N.  J.  (L.)  814; 
20  Am.  Dec.  667;  Smith  v.  Lloyd,  11 
Leigh,  612;  87  Am.  Dec.  671;  The  Mar- 
tha, 29  Fed.  Bep.  706. 


3  Field  V,  Holland,  6  Cranoh,  8;  Stam- 
ford Bank  v.  Benedict,  16  Oonn.  487; 
Goetz  V.  Plel,  26  Mo.  App.  684. 

•  Patterson  v.  Hall,  9  Cow.  747;  Bob- 
Inson  V.  Doollttle,  12  Vt.  246;  Dawes  «. 
Morewood,  10  Barb.  168;  Field  v.  Hoi- 
land,  6  Oranch,  8;  Oallagan  v.  Boozmaa, 
21  Ala.  246;  Thomas  v.  Kelsey,  80  Barb. 
268;  Jones  v,  Benedict,  83  N.  T.  70; 
Stamford  Bank  v.  Benedict,  15  Oonn. 
433;  Wright  v.  Wright,  7  Daly,  56;  Lang- 
don V,  Bowen,  46  Vt.  612;  Vance  «.  Mon- 
roe, 4  Gratt.  68.  Bnt  see  Lanier  v.  Wy- 
man,  5  Rob.  (N.  T.)  160;  Bnrks  v.  Albert, 
4  J.  J.  Marsh.  97;  20  Am.  Dec  909;  Put- 
nam V.  Rnssell,  17  Vt.  64;  4S  Am.  Dec- 
478. 

•  Bank  v.  RoseTClt,  9  Cow.  400;  Bank 
ir.  Brown,  26  Me.  294;  Newman  «.  Meek, 
1  Smedes  A  M.  881. 

•  Backman  v.  Wright,  27  Vt  187;  65 
Am.  Dec.  187;  Hall  v.  Olement,  41  H.  H. 
169. 

451 


§  416 


DISCHABGE  BY  PERFORMANCE.  [PART  lY. 


word  is  applied  to  an  offer  of  performance  of  a  promise 
to  do  something^  and  to  an  offer  of  performance  of  a 
promise  to  2>ay  something;  and  a  distinction  in  its  effect 
in  the  two  cases  must  not  be  overlooked. 

In  the  first  case  where  a  promisor  makes  a  proper  offer 
of  performance  to  the  promisee  and  the  offer  is  not  ac- 
cepted, the  promisor  is  thereby  discharged  from  liability  on 
his  promise.  Thus  in  a  contract  for  the  sale  of  goods  if  the 
vendor  satisfies  all  the  requirements  of  the  contract  as  to 
delivery,  and  the  purchaser  nevertheless  refuses  to  accept 
the  goods,  the  vendor  is  discharged  by  such  a  tender  of 
performance,  and  may  either  maintain  or  defend  success- 
fully an  action  for  the  breach  of  the  contract.^  The 
tender  of  them  passes  the  title  and  vests  the  property  in 
the  other  party,  ^  and  the  promisor  holds  them  thereafter 
as  his  bailee.* 

But  where  the  performance  due  consists  in  the  payment 
of  a  sum  of  money,  a  tender  by  the  debtor,  although  it  may 
form  a  good  defense  to  an  action  by  the  creditor,  does  not 
constitute  a  discharge  of  the  debt.  If  the  creditor  will 
not  take  the  money  due  to  him  when  he  has  a  right  to  de- 
mand it,  and  brings  an  action  for  it,  the  debtor  must,  in 
order  to  defend  himself  successfully  by  a  plea  of  tender, 
continue  always  ready  and  willing  to  pay  the  debt.*    Then 


1  MiteheU  v,  MeirlU.  2  Blackf .  87;  18 
Am.  Dec  128;  Lamb  v.  Lathrop,  13  Wend. 
75;  27  Am.  Deo.  174;  Berry  v.  Nail,  54 
Ala.  446;  Simmons  v.  Qreen,  85  0hM>  SL 
104;  Pbelps  v.  Habbard,  61  Vt.  489; 
Cleveland  r.  Bterrett,  70  Pa.  St.  204. 

s  Barney  «.  Bliss,  I  D.  Chip.  899;  12 
Am.  Dec  Offl;  Dewey  v.  Washburn,  12 
Vt.  880;  SUpgerland  v.  Morse,  8  Johns. 
474;  Lamb  v.  Lathrop,  18  Wend.  96;  27 
Am.  Dec.  174 ;  Des  Arts  v.  Leggett,  16  K. 
T.  662;  Bzadshaw  v.  Dayls,  12  Tex.  366. 

*  Colt  V.  Houston,  8  Johns.  Oa8.24S; 
Garrard  v.  Zacharlab,  1  Stew.  272; 
Brooklyn  Bank  v.  De  Granw,  23  Wend. 
842;  85  Am.  Dec  569;  Lamb  v,  Lathrop, 
13  Wend. OS;  27  Am.  Dec.  174;  Hayden  «. 
Demets,  68  N.  Y.  481. 
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«  Palsifer  v.  Shepherd,  86  lU.  612; 
Webster  «.  Pierce,  85  IlL  168;  Mason  «. 
Groom,  24  Ga.  211 ;  Lockhart  v,  Dewees,, 
1  Tex.  639;  Brock  v.  Jones,  16  Tex.  4611;;^ 
Oary  v.  Bancroft,  14  Pick.  816;  26  Am. 
Dec  893 ;  Lanier  v.  Trigg,  6  Smedes  ft  M 
641 ;  46  Am.  Dec  293.  By  a  sabseqaent 
demand  and  refusal,  the  benefit  of  the 
tender  is  lost.  Rose  v.  Brown,  Elrby,  293 ; 
1  Am.  Dec  22 ;  Manny  v.  Harris,  2  Johns. 
24;  8  Am.  Dec  889.  Bat  though  the 
debtor  must  keep  the  money  safely,  so 
as  to  be  ready  at  any  time  to  produce  it« 
Call  V.  Scott,  4  Gall,  402;  Stow  v.  Bassell* 
86  IlL  18;  he  may  use  It.  Cnrtlss  v. 
Greenbanks,  24  Vt.  686.  Bat  see  Roose- 
velt V.  Bank,  45  Barb.  679;  Gray  v. 
Angler,  62  Ga.  606.   And  he  need  not 
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when  he  is  sued  upon  it,  he  can  plead  that  he  tendered, 
but  he  must  also  pay  the  money  into  court,  and  if  he 
proves  his  plea,  the  plaintiff  gets  nothing  but  the  money 
which  was  originally  tendered  to  him,  and  the  defendant 
gets  judgment  for  his  costs  of  defense.^ 

§  417.  Beqnlsltes  of  Valid  Tender.  —  A  tender  to  be  a 
valid  performance  to  the  extent  just  stated  must  be  made 
by  the  debtor,  his  agent  or  one  professing  to  act  in  his 
behalf,^  and  to  the  creditor  or  one  authorized  to  receive 
it,^  and  it  must  also  observe  exactly  any  special  terms 
which  the  contract  may  contiEiin  as  to  time,  place,  and  mode 
of  payment.^  And  the  following  are  other  legal  requisites 
to  a  valid  tender : — 

1.  It  must  be  made  in  that  currency  which  the  law 
makes  a  legal  tender  in  payment  of  debts.  In  the  United 
States  legal  tender  consists  of  the  gold  and  silver  coin  of  the 
country,  the  smaller  coins,  in  small  sums,  and  the  United 
States  treasury  notes.* 

2.  It  must  be  in  the  exact  amount  of  the  debt;  ^  a  tender 
of  a  larger  sum  than  is  due  with  a  request  for  change  is  not 


have  tbe  Identical  money  ready.  Colby 
V.  Sterena,  88  N.  H.  191 ;  Michigan,  etc, 
B.  B.  Co.  «.  Dnnham,  80  Mich.  128. 

1  Anlger  v.  Clay,  108  111.  487 ;  Blssell  v. 
Heywara,  96  U.  S.  880;  Becker  v.  Boon, 
61  K.  T.  817;  Cnelen  v.  Green,  6Harr. 
(DeL)  17;  Jarboe  v.  McAtee,7  B.  Hon. 
879;  Clark  v.  MaUenlx,  11  Ind.  689; 
Brooklyn  Bank  «.  De  Granw,  98  Wend. 
849;  85  Am.  Dec  669;  Spann  t;.  Baltzell,  1 
Fla.  801;  46  Am.  Dec  846.  A  tender 
after  salt  stops  the  running  of  Interest 
on  the  debt.  Baymond  v.  Beamard»  19 
Johns.  974;  7  Am.  Dec  817;  Wood- 
ruff «.  Trapnell,  12  Ark.  646;  Hayes 
«.  Thorn, 98  N.  H.  886;  Cornell  v.  Green, 
10  Serg.  A  B.  14.  And  bars  the  recovery 
of  costs  aocmlng  subsequently.  Hills 
V.  Flace,  7  Bob.  (N.  Y,)  989;  48  N.  Y.  fiSO; 
Carpenter  «.  Welsh,  40  Vt.  851 ;  Stowell 
«.  Beed,  16  N.  H.  80;  41  Am.  Dec.  714; 
Haughton   v.  Leary,  3  Dev.  &  B.  21; 


Murray  v,  Wlndly,  7Ired.  801;  47  Am. 
Dec  88^  But  it  does  not  bar  the  action 
or  extinguish  the  debt  HlUs  v.  Place, 
tupra;  Spann  v.  Beltzell,  1  Fla.  801 ;  46 
Am.  Dec  847;  Mohn  v.  Stoner,  11  la.  80; 
Downer  v.  Sinclair,  16  Vt.  496;  Haynes  v. 
Thom,  88  N.  H.  886. 

s  Brown  r.  Dysinger,  1  Bawle,  408; 
Eincald  v.  School  Dlst,  11  Mc  188; 
Mahler  «.  Kewbaur,  89  Oal.  168;  91  Am. 
Dec  571. 

8  King  «.  Finch,  60  Ind.  480;  Hornby 
V.  Oramer,  19  How.  Pr.  490;  Jackson  v. 
Grafts,  18  Johns.  110;  Mclniffe  v. 
Wheelock,  I  Gray,  600;  Oatman  v. 
Walker,  83  Me.  67;  Conrad  v.  Druids 
Oroye.  64  Wis.  858. 

«  LawBon  Bights,  Bern.,  ft  Pr.,  §  9680. 

»  Knox  V.  Lee,  12  Wall.  467. 

•Brandt  v.  B.  B.  Co.,  96  U.  114; 
Helphraytr.  B.  B.  Co.,  29  la.  480;  Fridge 
V,  State,  8  G.  A  J.  103;  90  Am.  Dec.  463. 
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a  good  tender ;  if  the  creditor  refuses  to  give  change  and 
demands  the  exact  amount.^ 

3.  It  must  be  made  in  such  a  manner  that  the  party 
entitled  may  have  an  opportunity  of  understanding  the  ob- 
ject of  the  tender,  and  seeing  that  what  is  presented  for  his 
acceptance  is  really  what  he  stipulated  to  have.^  Therefore 
in  the  case  of  money  it  must  be  actually  produced,^  so  that 
the  party  can  see  it.^  *^  It  is  not  a  legal  tender  to  say, 
'Here,  I  am  ready;'  the  debtor  must  have  the  money 
ready  also."*  In  the  case  of  a  delivery  of  goods,  they 
must  be  so  tendered  as  to  give  time  and  opportunity  to  the 
creditor  to  examine  and  accept  them.^  Therefore  a  tender 
of  goods  is  not  properly  made  by  an  offer  to  deliver  closed 
casks,  said  to  contain  the  goods,  but  the  contents  of  which 
are  not  allowed  to  be  seen  and  examined.^ 

4.  It  must  be  made  unconditionally,^  for  if  the  tender  is 
accompanied  by  a  demand  for  a  receipt,  or  that  the  creditor 
shall  admit  that  this  is  all  that  is  due,  or  that  the  monev 
shall  be  received  in  full  of  all  demands,  it  is  not  a  valid  ten- 
der.'   In  the  case  of  a  non-commercial  promissory  note,  the 


1  Betterbee  v,  Davis,  8  Camp.    70;  '  iBherwoodv.Whltmore.fupro. 

Robinson  v.  Oook,  6  Taunt.  886.  <  Smith  v.  Keels,  15  Rich.  818;  Shaw 

s  Potts  V.  Plalsted,  80  Mich.  148.  '  v.  Sears,  8  Kan.  S4S;    Polslfer  v.  Shep- 

8  Laddv.  Patton,  1  Cranch  0.0.  888;  herd,  86  111.  618;  Cothran  v.  Scanlan,84 

Camp  V,  Simon,  84  Ala.  126;  Englanderir.  6a.  656;   Brooklyn  Bk.  r.  DeGranw,  S3 

Rogers, 41  Cal. 420;  Walker  V.Brown,  13  Wend.  844;  86  Am.   Dec.  660;  Eddy  v. 

La.  Ann.  266;    Bakeman  v.  Pooler,  16  0'Hara,14  Wend.  221;  Rose  r.  Dancan, 

Wend.  687;  Sargent  v.  Qraham,  5  N.  fl.  49  Ind.  269;  Brown  v,  GUmore,  8  GreenL 

440 ;  22  Am.  Dec  469 ;  Llebrundt  v.  Myron  107 ;  22  Am.  Dec.  228 ;  Rives  v.  Dudley,  8 

Lodge,  61  111.  Jones  (Eq.)  126;  67  Am.  Dec.  281 ;  Davis 

*  Knight  V.  Abbott,  80  Vt  677 ;  Behaly  v.  Millaudon,  17  La.  Ann.  97 ;  87  Am.  Dec 

V.  Hatch,  1  Miss.  869;  12  Am.  Dec  670;  617. 

Jewett  V.  Earle,  68  N.  Y.  S.  C.  349.  »  Thayer  v.  Brookett,  12  Mass.  450; 

6  Morphy  v.  Gnion,  8  Hayw.  (N.  O.)  Perkins  v.  Beck,  4  Cranch  O.C.  68;  Holton 

162;  2  Am.  Dec  623;  Bacon  v.  Smith,  2  v.  Brown,  18  Vu  224;  46  Am.  Dec   148; 

La.  Ann.  441 ;  46  Am.  Dec  649 ;  Brown  v.  Sanford o.  Balkley,80Conn.  344 ;  Eckstein 

Holley,  88  Vt.  674.  v.  Reynolds,  7  Ad.  &  B.  80;   Wood  r. 

«  Isherwood  v.  Whitmore,  10  M.  &  W.  Hitchcock,  30  Wend.  47 ;  Draper  v.  Hitt, 

767;  Bates  V.  Bates,  1  Miss.  401;   12  Am.  48  Vt.  439;  6  Am.   Rep.  292;    Holton  v. 

Dec.672;  Dewesv.  Lockhart,l  Tex.  536;  Brown,  18  Vt.   224;   46  Am.   Dec.  149; 

Wyman  t;.  Winslow,  11  Me.  888;  26  Am.  Brown  v.  Gilmore,  8  Me.  107;  32  Am.  Dec 

Dec.  642;  Hawley  v.  Mason,  9  Dana,  82;  223. 
88  Am.  Dec  622. 
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aathorities  are  ia  conflict  as  to  whether  a  good  tender  can  be 
made  apon  the  condition  that  the  note  shall  be  surrendered » 
but  in  the  case  of  commercial  paper  the  a;uthorities  seem  to 
be  uniform  that  a  tender  upon  condition  that  the  paper 
shall  be  surrendered  is  good,  because  such  paper  might  be 
put  in  circulation  after  payment  and  innocent  parties  be- 
come liable,  which  is  not  so  with  non-commercial  paper ; 
after  payment  by  the  maker  it  becomes  harmless  as  against 
him,  wherever  it  may  go.^  A  tender,  however,  may  be 
made  under  protest^;  and  an  acceptance  by  the  creditor  of  a 
tender  made  on  condition  is  an  acceptance  of  the  condition.^ 

5.  It  must  be  maintained  and  kept  open.  In  the  case  of 
chattels  as  long  as  the  person  making  the  tender  continues 
in  possession  of  the  goods,  he  will  be  bound  to  deliver  them 
on  demand.  And  in  the  case  of  money  not  only  must  he 
keep  the  money  ready,  but  he  must  if  sued  pay  it  into  court.* 

6.  Defects  in  the  tender  from  any  of  the  causes  above 
may  be  waived  by  the  creditor  refusing  to  receive  the  thing 
tendered  on  some  other  ground  than  that  which  he  after- 
wards sets  up  as  a  defect  in  the  tender.^  Thus  a  tender  in 
money  not  legal  tender  is  good  where  the  creditor  objects 
to  the  amount,  and  not  to  the  quality,  of  the  tender.*  So 
when  the  money  was  not  produced,  but  the  creditor  ob- 
jected that  the  amount  was  not  sufficient;  ^  and  where  a 
receipt  was  demanded,  but  the  creditor  objected  that  a 
greater  amount  was  due.^ 

§  418.  When  Tender  not  Xecessaiy.  —  A  tender  is  not 
necessary  where  the  creditor  either  expressly  or  impliedly 


1  storey  v.  Krewson,  65  Ind.  897;  98  ^  Whelan  v.  Rellly,  61  Mo.  665;  Gonld 

Am.  Rep.  668;  Wilder  v.  Seelye,  8  Barb.  v.  Banks,  8  Wend.  66S;  34  Am.  Dea  70. 

406 ;  Smith  v,  BockwelU  2  Hill,  482 ;  Gabon  •  Polglass  v.  Oliver,  2  Oromp.  A  J.  15 ; 

V.  Bank,  7  N.  Y.  457;  Straiford  v.  Welch,  Jones  v.  Arthur,  8  Dowl.  442;   Ball  v. 

69  N .  H.  46.  Stanley,  5  Yerg.  199;  26  Am.  Dec  26S. 

*  Soott  V.  B.  R.  Co.,  L.  B.  1 0.  P.  506.  '  Polglass  v.  Oliver,  2  Cromp.  A  J.  16 ; 
S  Lee  V.  Dodd,  20  Mo.  (App.)  271.  Thome  v.  Mosher.  20  N.  J.  ( Eq. )  257. 

*  'Anttt  p.  416.  •  Richardson  v.  Jackson,  8  Mees.  ft 

W.  298. 
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waives  it ;  ^  as  where  he  states  that  nothing  is  due  him,  and 
that  he  will  accept  nothing ;'  or  says  simply  that  he  will  not 
receive  the  money  or  chattels;'  or  absents  himself  from 
home,  or  avoids  the  debtor,  in  order  that  a  tender  shall  not 
be  made  to  him ;  *  or  expressly  refuses  to  perform  his  part 
of  the  contract.^ 


1  Holmes  v.  Holmes,  IS  Barb.  187 ;  9  N. 
T.  626;  Thorne  v.  Mosher,  20  N.  J.  (Bq.) 
668 ;  Haskell  v.  Brewer,  11  Me.  286. 

s  Laoy  V.  Wilaon,  24  Mich.  479;  Shazp 
«.  Todd,  88  N.  J.  (Eq.)  824. 

8  Bellinger  v.  Kilts,  6  Barb.  278; 
Brewer  v.  Fleming,  61  Pa.  St  102 ;  TerreU 
V.  Walker,  86  K.  0.  91 ;  Wealing  v.  Noo- 
nan,  81  Miss.  699;  Hasard  v.  Lorlng,  10 
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CnslL  t67;  Done?  v.  Barbee,  litt.  8el> 
Oas.  204;  12  Am.  Deo.  296. 

*  Soathworth  v.  Smith,  7  Cosh.  891; 
Gilmore  v.  Holt,  4  Pick.  267;  Moy«s  v. 
Clark,  7  Paige,  179:82  Am.  Dec. 820;  HaU 
V.  Whittler,  10  B.  I.  680. 

«  Skinner  v.  Tinker,  84  "Baib.  888; 
Newcomb  v.  Brackett.  16  Mass.  161;  Post 
V.  Qairow,  18  Neb.  WL 


CHAPTER  Xm. 

DISCHARGE  BY  IMPOSSIBILITY  OF  PERFOBMANCE. 

Sbction  419.  iDtrodnctory. 

430.  Odo  mnat  perform  wbat  he  promises. 

421.  Obligation  Imposed  by  law  and  by  contract  dlstlngoiflhed. 

422.  Imposslblllly  of  performance  no  excuse. 
428.  Exceptions  to  this  rule. 

424.  Same  —  First  exception. 

425.  Same  —  Second  exception. 

426.  Alternative  promises. 

§  419.  Introductory. — Impossibility  of  Performance 
may  take  place  from  the  fact  that  there  was  not  at  the 
time  the  contract  was  made  any  way  of  carrying  out  the 
contract  or  from  the  fact  that  subsequent  to  the  making 
of  the  contract  circumstances  have  arisen  which  make  it 
impossible  to  perform  it.  The  first  class  of  cases  does  not 
properly  belong  to  this  chapter  and  has  already  been 
touched  upon.  They  are:  (a)  impossibility  on  the  very 
face  of  the  agreement  or  known  to  both  parties  at  the  time, 
which  avoids  the  contract  because  there  is  no  real  consider- 
atiouy^  and  (b)  impossibility  at  the  time  of  the  contract  not 
known  to  either  party,  which  may  avoid  the  contract  on  the 
ground  of  mistake.^ 

[We  stop  to  notice  one  other  case  of  impossibility  at  the 
time,  t.  e.f  where  the  impossibility  is  known  to  one  party 
but  not  to  the  other.  Where  the  impossibility  is  known 
only  to  the  promisor,  he  is  taken  to  intend  to  bind  himself 
absolutely.'     On  the  other  hand  where  the  impossibility  is 

1  Aaie,  f  101 ;   "  Oonsideration  mnat  "  when  I  ooUeot  the  money  on  a  bond  on 

not  be  Impossible."  which  suit  is  pending,"  Is  broken  If 

*  AfUe,  1 214.  there  is  no  such  bond  or  suit  pending. 

s  A  oovenant  to  pay  a  sum  of  money  Bullock  r.  Pottinger,  8  J.  J.  MarsU  74; 
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kaown  only  to  the  promisee,  it  cannot  be  accepted  with  the 
expectation  that  it  will  be  carried  out  and  therefore  the 
promise  is  not  binding.]  ^ 

But  what  is  to  be  dealt  with  in  this  chapter  is  impossi- 
bility arising  subsequent  to  the  formation  of  the  contract. 

§  420.     One  Must  Perform  what  he  Promises.  — The 

common  law  practically  says  to  parties  who  are  entering 
into  contracts,  *^  Don't  promise  what  you  can't  perform.'' 
A  mau  is  not  obliged  to  undertake  to  do  a  dangerous  or  a 
burdensome  or  au  unreasonable  thing,  but  if  he  does  so  he 
must  carry  out  his  agreement.^  So,  if  he  wishes  to  protect 
himself  from  the  thing  which  he  agrees  to  do  turning  out 
to  be  difficult  or  dangerous  or  unreasonable  to  do,  he  has 
full  opportunity  to  so  provide  in  his  contract,  and  if  he 
promises  unconditionally  he  will  be  bound  unconditionally.^ 
A  person  who  sells  goods  agreeing  to  deliver  them  at  a 
certain  time,  can  not  plead  that  contrary  to  his  expecta- 
tions he  could  not  get  the  goods  wtien  or  at  the  price  he  in- 
tended^ nor  that  on  account  of  disturbances  in  the  country 


19  Am.  Dec  164.    A  married  man  prom-  is  not  reasonable,  it  is  his  own  lanlt 

laed  to  marry  a  woman  who  was  then  for   entering  into   such   a    oontract." 

unaware  oX  his  being  married.    It  was  Vyse  v.  Wakefield,  6  M.  ft  W.  466.  Where 

held,  that  he  was  absolutely  bound  by  to  an  action  for  breach  of  promise  to 

his  promise.    Wild  v,  Harris,  7  Com.  B.  marry,  the  defendant  pleaded  that  after 

999;  Mil  ward  v.  Littlewood,  6  Sx.  775.  making  the  promise  he  became  afflicted 

'*  The  promise  to  marry,"  said  the  court,  with  a  disease  which  rendered  him  In- 

'*  Implies  on  his  part  that  he  is  then  capable  of  marriage  without  danger  to 

capable  of  marrying,  and  he  has  broken  hia  life  this  was  held  no  defense.    HaU 

that  promise  at  the  time  of  making  it.*'  v.  Wright,  El.  B.  A  E.  765. 

So  where  by  a  charter-party  the  freighter  'Dewey  v,  Alpena  School  Dist.,  4S 

undertook  to  load  "with  the  usual  dis-  M  ich.  480;  38  Am.  Rep.  206  ;Thour  borough 

patch  of  the  port,"  which  he  knew  he  v.  Whitacre,  2  Ld.  Baym.  1164;  Superln- 

was  then  Incapable  of  doing  by  reason  tendentv.  Bennett,  27  N.  J.  (L.)  613;  72 

of  his  previous  engagements  with  other  Am.  Dec  373;  McDonald  v.  Gardner,  66 

vessels  that  had  precedence  by  the  rules  Wis.  ZR;  Dermott  v.  Jones,  2  Wall.  1; 

of  the  port.  It  was  held,  that  he  was  ab-  Janes  v.  Scott,  59  Pa.  St.  178;  98  Am. 

solutely  bound  by  his  contract  to  load  Dec.  129. 

and  responsible  for  the  dehiy.    Ash-  «  Phillips  v.  Taylor,  49  N.  Y.  Sup.  Gt 

oroft  V.  Colliery  Co.,  L  R.  9  Q.  B.  610.  818;  Gilpins  v.  Conseqna,  Pet  O.  C.  85; 

1  Leake  Contr.  692.  3  Wash.  184 ;  Youqua  v.  Kixon,  Pet.  C. 

*  "  A  person  may  undertake  by  agree  -  C.  221. 
nent  to  do  any  particular  act,  and  if  it 
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it  would  be  dangerous  to  try  to  deliver  them.^  So,  one 
who  agrees  to  do  certain  work  cannot  set  up  that  on  ac- 
count of  matters  connected  with  it  which  he  did  not  expect, 
it  has  become  difficult  or  will  be  impossible  to  cany  it  on.^ 
S09  where  a  school  teacher  was  engaged  for  a  certain  term 
and  the  directors  before  the  end  of  the  term  closed  the 
school  on  account  of  small-pox  in  the  neighborhood,  it  was 
held  that  the  fact  that  it  was  eminently  dangerous  to  con- 
tinue the  school  was  no  answer  to  the  teacher's  suit  for  the 
remainder  of  his  salary.^  And  where  the  plaintiff  entered 
into  an  agreement  to  furnish  a  certain  number  of  horses  to 
the  goyernment,  and  before  the  time  the  horses  were  de- 
liverable, the  bureau  of  cavalry  as  it  had  a  right  to  do  adopted 
new  regulations  in  regard  to  the  inspection  and  acceptance 
of  horses  which  the  plaintiff  claimed  made  it  impossible  for 
him  to  obtain  horses  and  he  abandoned  his  contract,  this 
was  held  no  justification.^ 

§  421.  Obligation  Imposed  by  Law  and  by  Contract 
Distinicuisiied.  —  An  obligation  imposed  by  law  is  always 
reasonable,  and  when  the  law  creates  a  duty  or  charge  and 
the  party  is  disabled  from  performing  it  without  any  fault 
in  him,  the  law  will  excuse  him.  Thus  in  the  case  of  waste 
(which  is  a  damage  to  land  or  tenements  while  in  the  pos- 
session of  a  tenant  for  life  or  years  for  which  be  is  held 
liable  to  the  reversioner  independent  of  any  contract)  if  a 
house  or  buildings  or  trees  be  destroyed  by  the  act  of  God 
as  by  storms  or  tempest  or  by  rioters  or  public  enemies,  the 
tenant  is  excused.'^  So  in  the  case  of  a  common  carrier 
whom  the  law  charges  as  an  insurer  of  the  property  he 
undertakes  to  carry,  he  is  excused  for  losses  arising  from 
the  act  of  God  or  the  public  enemy  .^    The  reason  here  is 

1  £lsey  V.  Stamps,  10  Lea,  709.  «  In  re  Bmoot,  15  Wall.  86. 

S  Devlin  V.  New  York,  4  Doer.  887;  ^  White  v.  Wagner,  4  H.  A  J.  878;  7 

Sheman  v.  Mayor,  1  K.  T.  810;  Janes  v.  Am.  Deo.  674. 
Soott,  iupro.  *  Lawson  Gontr.  Carriers,  Cap.  I. 

*  Dewey  v.  School  Dist.,  i»j?ra. 
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that  the  extraordinary  responsibility  is  imposed  on  him 
without  his  consent. 

Bat  if  a  man  expressly  agrees  to  pay  rent  for  premises 
for  a  certain  term,  and  before  that  time,  they  are  destroyed 
by  the  act  of  God  or  other  causes  beyond  his  control  he  is 
not  discharged.^  So,  **  if  the  lessee  corenant  to  repair  a 
house,  though  it  be  burnt  by  lightning,  or  thrown  down  by 
enemies,  yet  he  ought  to  repair  it/' '  Or  if  a  common 
carrier  instead  of  undertaking  the  service  under  his  common 
law  liability  should  specially  agree  to  carry  safely,  he  would 
be  bound  for  a  loss  which  might  happen  from  a  cause 
which  without  any  contract  would  have  excused  him.'  The 
reason  here  is  that  if  he  did  not  wish  to  be  liable  for  these 
things  he  might  have  provided  against  them  in  his  contract. 
The  law  never  creates  or  imposes  upon  any  one  a  duty  to 
perform  what  God  forbids,  or  what  he  renders  impossible 
of  performance,  bat  it  allows  people  to  enter  into  contracts 
as  they  please,  provided  they  do  not  violate  the  law.^ 

§  422.  Impossibility   of    Performance  No    Excuse.— 

Therefore  if  the  promisor  makes  the  performance  of  hU 
promise  conditional  upon  its  continued  possibility,  the 
promisee  takes  the  risk,  apd,  in  the  event  of  performance 
becoming  impossible,  the  promisee  must  bear  the  loss. 
But  if  the  promisor  makes  his  promise  unconditionally,  he 
takes  the  risk  of  being  held  liable,  even  though  performance 
should  become  impossible  by  circumstances  beyond  his 
control.'^ 


1  Hallett  9.  Wylle,  3  JohnA.  44;  8  Am. 
Dec.  457;  Linn  v.  Boss,  10  Ohio,  412;  86 
Am.  Deo.  95;  Laugher  v.  Glenn,  37  Minn. 
4.  This  rale,  it  must  be  noted,  has  been 
modified  or  abolished  by  statate  in  some 
States.    1  Stlm.  Am.  St.  L.  2062. 

>  Boss  V.  Overton,  3  Gall.  809;  2  Am. 
Dec.  652;  Abby  v.  BUlnps,  85  Miss.  618; 
72  Am.  Dec.  143;  Hoy  v.  Holt,  91  Pa.  St 
88;  86  Am.  Bep.  659;  Scott  v.  Scott,  18 
Gratt.  166. 

8  Gaither  v.  Bamet,  2  Brey.  488.  Where 
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a  common  carrier  contracted  to  deliver 
certain  packages  in  good  order  and  con- 
dition *'  anavoidable  accidents  only  ex- 
cepted," he  was  held  liable  for  a  loss  by 
the  public  enemy.  Fish  v.  Chapman,  1 
Ga.349. 

*  School  Dlst.  V.  Daaohy,  26  Conn. 
680;  68  Am.  Dec.  371. 

*  The  Harriman,  9  Wall.  172;  Jonee  v. 
n.  S.,96  U.S. 29;  Dermott  v.  Jones,  t 
Wall.  1;  Bunnby  v.  Smith,  8  Ala.,  (H.  S.,) 
128;  Stephens  v,  Vaoghan,  4  J.  J.  Marsh. 
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Id  School  District  v.  Dauchy^  defendant  agreed  to  baild 
and  complete  a  school-house  for  plaintiff.  When  nearly 
completed,  the  building  was  struck  by  lightning  and  de- 
stroyed. The  court  held  that  the  destruction  of  the  build- 
ing did  not  excuse  defendant's  non-performance  of  the 
contract.'  So,  where  one  had  agreed  to  transport  goods 
from  New  York  to  independence,  Mo.,  within  twenty-six 
days,  and  failed  to  accomplish  it  in  that  time,  it  was  held 
that  the  fact  that  a  public  canal  on  which  the  goods  were 
intended  to  be  transported  a  part  of  the  distance  was  ren- 
dered impassable  by  an  unusual  freshet,  and  that  this 
occasioned  the  detention,  was  not  a  legal  excuse  therefor. 
So,  where  a  railroad  company  agreed  unconditionally  to 
make  a  connection  for  the  promisee  with  another  railroad 
company,  non-performance  was  held  not  excused  by  the 
refusal  of  the  latter  company  to  permit  the  connection  to 
be  made.* 

In  Jone»  y.  St.  Johns  CoUegej^  the  plaintiffs  con- 
tracted to  erect  certain  farm  buildings  according  to 
plans  and  specifications  furnished  to  them,  together  with 
any  alterations  or  additions  within  specific  limits  which  the 
defendants  might  prescribe  and  subject  to  penalties  if  the 


906 ;  90  Am.  Deo.  916 ;  Singleton  v.  Carroll, 
•  J.  J.  Marsh .  597 ;  92  Am.  Deo.  95 ;  Wells 
v.  Oalnaa,  107  Mass.  617;  9  Am.  Bep.  66; 
Dist.  Township  v.  Smith,  89  Iowa,  11 ;  18 
Am.  Bep.  89;  Baoon  «.  Cobb,  45  111.53; 
Schwarts  v.  Sannders,  46  111.  92;  Cassidy 
V.  Clark,  7  Ark.  181 ;  Graves  v.  Berdan, 
99  Barb.  101 ;  Cobb  r.  Harmon,  29  Barb. 
476;  Ketn  v.  Tapper,  48  How.  Pr.  451 ; 
Van  Boekirk  v.  Boberts,  81  N.  Y.  675; 
Beebe  v.  Johnson,  19  Wend.  600;  School 
Tmstoes  v.  Bennett,  97  N.  J.  (L.)  618;  79 
Am.  Deo.  878;  Booth  v.  Rolling  MiU  Co., 
60  N.  Y.  487;  Worthington  «.  Ins.  Co.,  41 
Conn.  401 ;  19  Am.  Bep.  496 ;  Tompkins  «. 
Dudley,  95  N.  Y.  279;  82  Am.  Deo.  349; 
Stees  V.  Leonard,  90  Minn.  494 ;  Boyle  v. 
Agawam  Canal  Co.,  99  Pick.  881 ;  88  Am. 
Dec.  749;  Oakley  v.  Morton,  11  K.  Y.  95; 
62  Am.  Dec.  49;  Harrison  v.  Mo.  Paa  B. 
Co.,  74  Mo.  ^71. 


1  96  Conn.  680;  68  Am.  Dec.  871. 

>  And  see  to  the  same  effect  Adams  v. 
Nichols,  19  Pick.  976;  81  Am.  Dec.  137; 
Fildew  «.  Beeley,  49  Mloh.  100;  86  Am. 
Bep.  483. 

*  Harmony  v.  Bingham,  19  N.  Y.  99; 
and  to  the  same  effect  Bogster  v.  West, 
85  La.  Ann.  119;  48  Am.  Kep.  939;  Tobias 
V.  Lissberger,  106  K.  Y.  401 ;  69  Am.  Bep. 
600. 

«  Bailroad  Go.  v.  Beiohert,  68  Md.  961. 
This  is  very  like  an  English  case  where 
it  was  held  that  where  A  contracts  to 
take  B  Into  a  Arm  of  which  he  is  a 
member,  it  is  no  excuse  for  his  failure 
to  do  as  he  agreed  that  he  cannot  obtain 
tho  consent  of  the  other  partners.  Mc- 
Neil V.  Beed,  9  Bing.  68. 

fi  L.B.6Q.B.116. 
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work  wad  not  finished  within  a  certain  time.  And  they 
expressly  agreed  that  alterations  and  additions  were  to  be 
completed  on  the  same  conditions  and  in  the  same  time  as 
the  work  under  the  original  contract  unless  an  extension 
of  time  were  specially  allowed.  It  was  held  that  the  plaint- 
iffs, having  contracted  in  such  terms*  could  not  avoid  the 
penalties  for  non-completion,  by  showing  that  the  delay 
arose  from  alterations  being  ordered  by  the  defendants 
which  were  so  mixed  up  with  the  original  work  that  it  be- 
came impossible  to  complete  the  whole  within  the  specified 
time. 

§  423.  Exceptions  to  the  Rule. —  To  the  rule,  however, 
there  are  two  exceptions.  First,  where  the  performance  is 
rendered  impossible  by  the  act  of  the  law.  Second*  where 
from  the  nature. of  the  contract  it  is  evident  that  the  parties 
contracted  on  the  basis  of  the  continued  existence  of  the 
person  or  thing  to  which  it  relates.  It  would  perhaps  be 
more  logical  to  say  that  these  two  cases  are  not  so  much 
exceptions  to  the  rule  stated  in  the  last  sections,  as  cases 
where  the  intention  of  the  parties  is  presumed  or  inferred, 
though  not  expressed,  from  their  peculiar  situation  or  from 
the  subject-matter  itself.^ 


1  In  School  Dist.  v.  Daaohy,  35 
Oonn.  SSO,  68  Am.  Dec  871,  the  court 
say:  "We  believe  the  law  is  well  set- 
tled that  if  a  person  promises  absolutely, 
withoat  exception  or  qaalifloation,  that 
a  certain  thing  shall  be  done  by  a  given 
time,  or  that  a  certain  event  shall  take 
place,  and  that  the  thing  to  be  done  or 
the  event  is  neither  impossible  nor  un- 
lawful at  the  time  of  the  promise,  he  is 
bound  by  his  promise,  unless  the  per- 
formance before  that  time  becomes  un- 
lawful. Any  seeming  departure  from 
this  principle  of  law  (and  there  are  some 
instances  that  at  first  view  appear  to  be 
of  that  character)  will  be  found,  we 
thipk,  to  grow  out  of  the  mode  of  con- 
struing the  contract  or  affixing  a  con- 
dition, raised  by  Implication  from  the 
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nature  of  the  subject,  or  from  the  sltua- 
tion  of  the  parties,  rather  than  from  a 
denial  of  the  principle  itself;  such,  for 
instance,  as  a  promise  to  marry,  where 
it  must  be  presumed  ttiat  the  parties 
agree  to  intermarry  if  they  shall  be 
alive;  or  a  promise  to  deliver  a  certain 
horse  at  a  future  time,  and  before  the 
day  arrives  the  horse  dies,  in  which 
case  the  parties  are  held  to  have  con- 
tracted in  view  of  that  contingency.  In 
these  and  like  cases  the  court  will  hold 
^hat  the  parties  did  not  understand  that 
the  thing  was  to  be  done,  unless  the  life 
of  the  persons,  or  of  the  horse,  was  con- 
tinued, so  that  there  would  be  an  object 
and  an  interest  in  the  execution  of  the 
contract'* 


CH.  XIII. J  lUFOSSIBILITY  OF  PERFOBMANGE. 


§    424 


§  424.  Same  —  First  exception.  —  Where  the  perform- 
ance becomes  impossible  by  law,  either  by  reason  of  (a) 
a  change  in  the  law  or  (b)  some  action  by  or  under  the 
authority  of  the  government,  the  promisor  is  discharged.^ 

(a)  Thus 9  where  one  leased  a  piece  of  land  and  cove- 
nanted that  only  ornamental  buildings  should  be  erected 
on  an  adjacent  tract  retained  by  him,  and  the  tract  retained 
was  subsequently  taken  and  used  for  a  station  by  a  railroad 
company  under  powers  given  to  it  by  the  legislature,  it 
was  held  that  the  lessor  was  discharged  from  his  covenant.^ 

So,  a  covenant  in  the  lease  of  a  wooden  building  to  re- 
build the  same  in  case  of  fire,  was  decided  to  be  released 
by  the  subsequent  passage  of  a  muncipal  ordinance  pro- 
hibiting the  erection  of  wooden  buildings  in  that  locality.' 

(b)  A  contract  by  a  corporation  with  an  individual  to 
employ  him  for  a  stipulated  time  is  dissolved  by  a  dissolu- 
tion of  the  corporation  by  judicial  proceedings,  taken  by 
the  State. ^  So,  where  A  agreed  to  pay  B  a  certain  price 
per  bushel  for  hauling  all  coal  sold  by  A  to  C,  and  C's 
business  passed  into  the  hands  of  a  receiver,  who  purchased 
coal  of  A,  under  order  of  court,  and  employed  A  to  haul 
it,  it  was  held  that  B  could  not  maintain  an  action  against 
A  for  breach  of  contract.^ 

In  Hughes  v.  WamsuUa  MiUs^^  in  an  action  for  wages  the 
master  set  up  a  contract  by  the  servant  to  give  two  weeks 
notice  of  leaving  the  service,  which  had  not  been  given  be- 
cause the  servant  had  been  arrested  on  a  charge  of  adultery 
and  imprisoned.     It  was  held  that  this  was  a  valid  excuse.^ 


1  Wftde  9.  Maaon,  IS  Gray,  8S6 ;  74  Am. 
Deo.  687;  Livingston  v,  Tompkins,  4 
Johns.  Oh.  416;  8  Am.  Deo.  fi08;  Jones  v. 
Jadd.4  N.  T.  411;  Baker  v.  Johnson,  42 
N.  T.  196;  Bnffalo,  etc.,  B.  Oo.  v.  S.  B. 
Co.,  Ill  N.  Y.  1S2;  Semmes  v.  Ins.  Co., 
Is  Wall.  168. 

NaU  that  **  law  "  means  the  law  of 
one's  own  oonntry  and  not  the  acts  or 
laws  of  a  foreign  country.  Leake  Contr. 
7U ;  Barker  «.  Hodgson,  8  M.  ft  S.  267. 


s  Bally  V.  De  Grespigny,  L.  B.  4  Q.  B. 
180. 

s  Oordes  v.  Miller,  89  Mich.  681. 
*  People  V.  Globe  Ins.  Co., 91  N.  Y.  174. 

*  Atkinson  v,  Sehoonmnker,  12  Mo. 
App.  426. 

•  11  Allen,  201. 

T  It  was  argued  for  the  defendant  in 
this  case  that  as  the  arrest  was  the  re- 
salt  of  the  Tolnntary  act  of  the  plaintiff 
in  committing  the  crime  for  which  he 
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§  425.  8ame -«— Second  Bxceptdon. — Where^  from  the 
nature  of  the  contract/  it  is  evident  that  the  parties  con- 
tracted on  the  basis  of  the  continued  capacity  or  existence 
of  the  (a)  person  or  (b)  thing  to  which  it  relates,  the  sub- 
sequent incapacity  or  perishing  of  the  person  or  thing  will 
excuse  the  performance. 

(a)  Contracts  to  perform  personal  acts  are  considered  as 
made  on  the  implied  condition  that  the  party  shall  be  aliye 
or  shall  be  capable  of  performing  the  contract.^ 

In  Robinson  y.  Davison^*  an  action  was  br6aght  for 
damage  sustained  by  a  breach  of  contract  on  the  part  of 
an  eminent  pianoforte  player ,  who  haying  promised  to  per- 
form at  a  concert,  was  prevented  from  doing  so  by  danger- 
ous illness.  This  was  held  a  good  excuse,  the  conrt  saying, 
*^  This  is  a  contract  to  perform  a  service,  which  no  deputy 
could  perform,  and  which,  in  case  of  death,  could  not  be 
performed  by  the  executors  of  the  deceased  ;  and  I  am  of 
opinion  that,  by  virtue  of  the  terms  of  the  original  bargain,* 
incapacity  of  body  or  mind  in  the  performer,  without 
default  on  his  or  her  part,  is  an  excuse  for  non-perform- 
ance. Of  course  the  parties  might  expressly  contract  that 
incapacity  should  not  excuse,  and  thus  preclude  the  condi- 
tion of  health  from  being  annexed  to  their  agreement. 
Here  they  have  not  done  so ;  and  as  they  have  been  silent 


was  arrested.  It  shoald  therefore  not 
be  allowed  to  be  taken  advantage  of  by 
bim.  Bot  the  court  very  properly  dis- 
tingalshed  between  the  proximate 
cause  of  his  not  giving  the  notice  which 
was  his  arrest  by  the  officers  of  the  law 
and  the  remote  cause  which  was  his 
commission  of  a  crime,  saying:  **  The 
same  argament  might  be  nsed  in  case  of 
Inability  to  contlnae  in  service,  occa- 
sioned by  sickness,  or  some  bodily 
Injnry.  It  might  be  shown  In  ench  a  case 
that  some  voluntary  act  of  Impmdenoe 
or  carelessness  led  directly  to  the  phys- 
ical oonseqaences  which  disabled  a 
party  from  contlnnlng  his  services 
under  a  contract."  The  same  argament 
was  In  fact  used  with  no  better  result  in 
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the  later  case  of  K.  v,  Baschen,  82  L.  T. 
(R.  8.)  88,  where  it  was  held  that  Illness 
was  a  valid  excuse  for  not  rendering 
personal  services  under  a  contract,  and 
It  made  no  difference  that  the  Ulness  was 
caused  by  a  venereal  disease  contracted 
through  the  servant's  own  fault. 

1  Knight  r.  Bean,  2S  Me.  S81;  Spald- 
ing v.  Bosa,  71 N.  Y.  40;  87  Am.  Bep.  7; 
Terrtngton  v.  Oreene,  7  B.  I.  688;  8i  Am. 
Dec  678;  Stewart  v.  Loring,  6  Allen,  S06; 
81  Am.  Dec  747;  Silerv.  Gray,  86  N.  C 
606 ;  Martin  r.  Hunt,  1  Allen,  419 ;  Slng-Ie- 
ton  V.  Carroll,  6  J.  J.  Marsh.  687;  9  Am. 
Doc.  86.  ■ 

s  L.  B.  0  Bx.  909 ;  and  see  Spaldinjr  v. 
Bosa,  71  N.  T.  40;  87  Am.  Bep»  40;  a  sim- 
ilar case. 


OH.  XIII.]  IMFOSSIBELITT  OF  PERFORMANCE.  §    425 

on  that  pointy  the  contract  must,  in  my  judgment,  be  taken 
to  have  been  conditional  and  not  absolute." 

Promises  to  marry»  or  promises  to  serve  for  a  certain 
time,  are  never  in  practice  qualified  by  an  express  exception 
of  the  death  of  the  party,  and  therefore,  in  such  cases  the 
contract  is  in  terms  broken  if  the  promisor  die  before  ful- 
fillment. Yet,  it  was  very  early  determined  that  if  the 
performance  is  personal,  the  executors  are  not  liable.^ 
But  in  these  cases  the  only  ground  on  which  the  parties  or 
their  executors  can  be  excused  from  the  consequence  of  the 
breach  of  the  contract  is  that,  from  the  nature  of  the  con- 
tract, there  is  an  implied  condition  of  the  continued  exist- 
ence of  the  life  of  the  contractor. 

But  no  contract  which  can  be  performed  by  an  agent  is 
discharged  by  a  cause  of  this  kind ;  the  rule  is  restricted  to 
personal  contracts  of  the  character  just  shown.' 

(b)  Where  the  contract  relates  to  the  use  or  possession 
or  any  dealing  with  specific  things  in  which  the  performance 
necessarily  depends  on  the  existence  of  the  particular 
thing,  the  condition  is  implied  by  the  law  that  the  impos- 
sibility arising  from  the  perishing  or  destruction  of  the 
thing,  without  default  in  the  party,  shall  excuse  the 
performance,  because,  from  the  nature  of  the  contract,  it 
is  apparent  that  the  parties  contracted  on  the  basis  of  the 
continued  existence  of  the  subject  of  the  contract." 

1  As  to  promlBes  to  marry,  see  ,ante,  Fenton  v.  dark,  11  Vt  57;  Hubbard  v. 

Cap.  Vm,  §  8M.   As  to  contracts   of  Belden,  i7Vt.  640;  Clark  V.Gilbert,  26  K. 

servioe   it  la  well  settled  that  where  T.  197;   84  Am.   Dec.  189;  Stewart  v. 

complete  performance  is  prevented  by  Loring  5  Allen,  806;  81   Am.  Dec.  747; 

sickness  or  death,  the  contract  is  not  Lakeman  v.  Pollard,  48  Me.  468;  69  Am. 

broken.  Clark  r.  Gilbert, imm<;  Fallen;.  Dec  77. 
Brown,  11  Mete.  440.  Bat  the  promisor  is  >  Pollock  Oontr.  878. 

discharged,  and  he  or  his  representa-  i  Dexter  v.  Norton,  47  K.  T.  68;  7  Am. 

tiTCS  may  recover  for  the  work  done  on  a  Bep.  415 ;  Lord  v.  Wheeler,  1  Gray,  282 ; 

qmantum  meruit,   JarreU  v.  Farrts,  6  Mo.  Wells  v.  Calnan,  107  Mass.  514 ;  Greene 

100;  Terrington  v.  Greene,  7  B.  L  089;  r.  Linton,  7  Port  18S;  31  Am.  Dec.  707; 

84  Am.  Dec  678;  Byan  «.  Dayton,  26  Powell  v.  B.  B.  Co.,  12  Oreg.  488;  The 

Conn.  188;  60  Am.  Dec  060;  Jennings  Tornado,  106  U.  8.842;  Ward  v.  Vance, 

V.  I^ons,  39  Wis.  003;  Wolf  v.  Howes,  20  93  Pa.  St.  499;  Walker  v.  Tacker,  70  111. 

K.  T.  201 ;  75  Am.  Dec  388 ;  Harrington  v.  627 ;  Gould  v.  Minch,  70  Me.  288;  Brnmby 

Fall  Biver  Iron  Works  Co.,  119  Mass.  82 ;  v.  Smith,  3  Ala.  123 ;  Thompson  v,  Goold, 
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§    426  IMFbSblBILlTY   OF  PERFORMANCE.  [PART  TV. 

The  leading  case  upon  this  subject  is  Taylor  v.  CeddwelL^ 
There  the  defendant  agreed' to  let  the  plaintiff  haye  the  use 
of  a  music  hall  for  the  purpose  of  giving  concerts  upon 
certain  days;  before  the  days  of  performance  arrived  the 
music  ball  was  destroyed  by  fire,  and  the  plaintiff  sued  the 
defendant  for  losses  arising  from  the  consequent  breach  of 
contract.  The  court  held  that,  in  the  absence  of  any 
express  stipulation  on  the  matter,  the  parties  must  be  taken 
*^to  have  contemplated  the  continuing  existence"  of  the 
music  hall  **  as  the  foundation  of  what  was  to  be  done;" 
and  that  therefore,  ^*  in  the  absence  of  any  express  or 
implied  stipulation  that  the  thing  shall  exist,  the  contract  is 
not  to  be  construed  as  a  positive  contract,  but  as  subject  to 
an  implied  condition  that  the  parties  shall  be  excused  in 
case,  before  breach,  performance  becomes  impossible  from 
the  perishing  of  the  thing  without  default  of  the  con- 
ti'actor." 

§  426.  Alternative  Promises.  — If  a  person  contract  to 
do  at  his  option  one  of  two  things,  and  at  the  time  of  mak- 
ing the  contract  one  of  them  is  possible  and  the  other  im- 
possible, he  must  perform  that  which  is  possible.'''  So,  if 
both  are  possible  when  the  contract  is  made  but  one  of  the 
modes  subsequently  becomes  impossible,  he  is  bound  to 
perform  it  in  the  other  mode.'  Thus,  a  creditor  who, 
in  his  receipt  for  a  safe  taken  by  him  as  collateral  security, 
promised  on  payment  of  the  debt  to  deliver  the  safe  to  the 
debtor,  or  its  equivalent  in  money,  was  held  liable  for  the 


20  Pick.  184.    In  LiTlngstone  v.  Graves,  could  not  be  oonstrned  to  mean  **  re- 

82 Mo.  479,  the  defendant,  who  had  agreed  build." 

to  keep  a  certain  bridge  In  repair  for  i  8  B.  A;  S.  8U. 

three  years,  was  held  not  bound  to  re-  s  Leake  Qontr.  716. 

build  it,  after  it  had  been  destroyed  by  8  State  v.  Worthlngton,  7  Ohio.  171; 

Are.   This  Is  perhaps  an  extreme  case,  Jacqulnet  v.  Boutron,  19  La.  Ann.  80; 

though  It  may  be  said  that  the  intention  contra.  Smith  v.  DureU,  16  N.  H.  844;  41 

was  that  there  should  be  a  bridge  in  Am.  Dec  78S. 

ezlstenoe  to  repair,  and  that  "repair" 
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value  thereof  where,  without  fault  on  his  part,  it  was  de- 
stroyed by  fire  while  in  his  possession.^  And  in  no  case  is 
non-performance  of  a  contract  excused  by  the  act  of  God, 
where  it  may  be  substantially  carried  into  effect,  although 
the  act  of  God  makes  a  literal  and  precise  performance  of 
it  impossibles^ 


1  Drake  v.  White,  UTMais.  10.  >  WlUiamfl  v.  Yanderbllt,  S8  N.  T.  S17; 

84  Am.  Deo.  888. 
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CHAPTEE  XIV. 

DISCHARGE  BY  OPERATION  OF  LAW. 

Bbction  427.  Introductory. 

(a)  Merger, 

428.  Merger  described. 

429.  Requisites  to  merger. 

(b)  Alteration  (tf  WriUen  InstrumenU, 

480.  Alteration  avoids  instrument. 

481.  Presumption  as  to  alterations. 

482.  Law  and  fact. 

488.  Recovery  upon  original  consideration. 
484.  Right  to  fill  blanks  in  instruments. 

(c)  Loss  of  Written  Instrumente. 

486.  Effect  of  loss  of  written  instrument. 

(d)  Bankruptcy, 

486.  Bankrupt  law  discliarges  obligations. 

(e)  Death, 

487.  Discharge  of  contract  by  death. 

§  427.  Introductory. — Discharge  of  a  contract  by  Oper- 
ation  of  Law,  wholly  without  reference  to  any  such  intention 
of  the  parties,  may  occur  in  five  ways :  (a)  by  merger,  (b) 
by  alteration  of  a  written  instrument,  (c)  by  loss  of  a 
written  instrument,  (d)  by  bankruptcy,  (e)  by  death. 

(a)  Merger. 

§  428.  Merger  Described.  —  Merger  is  an  operation  of 
law  which  extinguishes  a  right  by  reason  of  its  coinciding 
with  another  right  of  greater  legal  worth  in  the  same  person.^ 

1  Bap.  A  L.  Law  Diet. ;  QroTerman  v.      Wann  v.  McNulty,  8  QUm.  85ft;  48  Am. 
Dlffeaderfer,  11  GUI.  A  J.  15;  Daker  v.      Dec.  58. 
Baker,  28  N.  J.  L.  18;  75  Am.  Dec.  248; 

468 


GH.  XIY.]       DI8CHABQE   BY  OPEfiATION   OF  LAW. 


§    429 


ThuSy  where  a  judgment  is  recovered  upon  either  a  simple 
contract  or  a  contract  ander  seal,  the  remedy  upon  them  is 
merged  in  the  judgment.^  So,  where  two  parties  to  a  simple 
contract  embody  its  contents  in  a  deed  which  they  both 
execute,  the  simple  contract  is  thereby  discharged,  being 
merged  in  the  specialty.* 

The  doctrine  of  merger  applies  by  mere  operation  of  law, 
independently  of  any  intention  of  the  paiiics,  and  without 
any  express  or  implied  agreement  between  them  that  the 
inferior  remedy  should  be  extinguished.^  But  where  the 
face  of  the  security  or  other  evidence  shows  that  the  higher 
security  was  taken  only  as  a  further  or  collateral  security, 
there  is  no  merger  or  extinguishment.^ 

§  429.  Requisites  to  Merger.  —  The  requisites  to  a 
merger  are  : 

(a)  The  two  securities  must  be  different  in  their  legal 
operation,*  the  one  of  a  higher  efScacy  than  the  other.*    A 


1  Wayman  v.  Ooobrane,  86  Ul.  Ifi2; 
Rnnnamaker  v.  Oordrey,  M  ni.  303.  Bat 
not  a  foreign  Judgment.  Eastern  Tp. 
Bank  v.  Beebe,53  Vt.  177;  S8  Am.  Rep. 
66S;  Nat.  Bank  v.  Peabody,  55  Vt.  493;  45 
Am.  Rep.  638. 

i  McDonald  v.  Ingraham,  80  Haas. 
889;  64  Am.  Deo.  166;  Bank  v.Tesson,  1 
Mo.  617;  Settle  v.  Davidson,?  Mo.  604; 
Davidson  v.  Kelly,  1  Md.  492;  Shaw  v. 
Benton,  5  Mo.  478;  Onrson  v.  Montelro,  S 
Johns.  808;  McNaaghton  v.  Partridge,  11 
Ohio,  223;  88  Am.  Deo.  731;  Rhoads  v. 
Jones,  92  Ind.  820 ;  Meyers  v.  Hewitt,  16 
Ohio,  453;  Patterson  V.  Patterson,  28  Pa. 
St.  464.  Taking  a  note  does  not 
extingnlsh  a  Hen.  The  Charlotte  v. 
Hammond,  9  Mo.  68;  48  Am.  Dec  5S6.  In 
IllinoiB  a  party,  being  liable  upon  a 
replevin  bond,  promised  In  writing  to 
pay  the  amount  of  bis  liability  by  the 
next  term  of  oonrt,  if  no  salt  was  brought 
on  the  bond,  but  the  bond  was  not  re- 
leased. It  was  held,  that  no  action 
would  He  upon  the  subsequent  promise, 
as  It  could  not  merge  or  destroy  the 
higher  security.  Leland  v.  Barry,  69  111. 
848. 


s  Price  v.  Moulton.  10  C.  B.  561. 

*  Van  Vliet  v.  Jones,  20  N.  J.  (L.)  840; 
48  Am.  Dec  688;  Gardiner  r.  Huat,  S 
Rich.  601 ;  Yates  v.  Donaldson,  5  Md.  389; 
61  Am.  Dec.  283;  The  Betsey,  Davels, 
112;  Oharles  v.  Scott,  1  Serg.  J;  R.  294; 
Banorgeev.  Hovey,  6  Maes.  11;  4  Am. 
Dc  el7;  Graves  v.  Allen,  66  Tex.  589. 

*  Though  we  have  seen  that  all 
negotiations  and  agreements  which  pre- 
cede the  execution  of  a  written  con- 
tract are  not  admissible  to  explain  or 
contradict  it,  as  they  are  considered  as 
merged  In  the  writing  (ante,  §  872.  And 
see  Martin  v*  Hamlin,  18  Mich.  854;  100 
Am.  Dec.  181 ;  Coleman  v.  Hart,  25  Ind. 
256;  Ferguson  v.  Weatherford,  4  J.  J. 
Marsh.  195;  Oiler  v.  Gard,  28  Ind.  110), 
yet  this  is  a  rule  of  evidence  merely  and 
not  "merger  "  as  that  word  is  used  here, 
for  the  contrlict  in  writing  Is  of  no 
higher  nature  than  the  oral  one. 

*  Thus  a  bond  taken  for  another 
bond  does  not  merge  the  former. 
Andrews  v.  Smith,  9  Wend.  53;  Weakley 
V.  Bell,  9  WatU,  280;  86  Am.  Dec  116; 
Ladd  V.  Wiggin,  85  N.  H.  421;  69  Am. 
Deo.  551.    And  see  Martin  v,  Haiiilln»  IS 
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second  security  taken  in  addition  to  one  similar  in  character 
will  not  affect  its  validity^  unless  there  be  discharge  by 
a  substituted  agreement.' 

(b)  The  two  securities  must  be  co-extensive;  that  is, 
the  new  and  superior  security  must  be  for  the  same  debt 
and  between  the  same  parties.' 

(b)  Alteration  of   Written  Instruments. 

§  430.  Alteration  Avoids  Instrament.  —  If  a  deed  or 
other  contract  in  writing  be  altered  by  an  addition,  inter- 
lineation or  erasure  it  is  discharged/  though  of  course  the 
other  party  is  not  precluded  from  availing  himself  of  it, 
further  than  by  the  difficulty  of  proving  its  original  state.' 

An  alteration  by  a  stranger,  without  the  participation  of 
the  party  interested,  is  called  a  spoliation  of  the  instru- 
ment, not  changing  its  legal  operation,  so  long  as  the  orig- 
inal writing  remains  legible.^ 

The  ground  of  this  strict  rule  is  public  policy  for  the 
protection  of  legal  instruments  from  fraud  and  substitu- 


Mlch.  864;  100  Am.  Dec  181;  Hlnes  v. 
Barker,  8  Johns.  606;  Waor  v,  Westfall, 
21  Barb.  177;  Banorgce  v.  Hovey,  S 
Mass.  11;  Bill  v.  Porter,  9  Oonn.  80; 
Speed  V.  Hann,  1  T.  B.  Men.  16;  15  Am. 
Dec.  78. 

1  A  superior  right  is  never  merged  in 
an  inferior. 

s  Where  parties  make  a  new  contract 
on  the  same  subject  as  the  old  the  last 
one  is  considered  as  a  sabstltate  for 
the  othor,  though  there  is  strictly  no 
"  merger."  See  Stow  v.  Kussell,  86  III. 
18;  Hargrave  v.  Conroy,  19  N.  J.  (Eq.) 
281. 

8  Whitbeck  v.  Wayne,  16  N.  T.  682; 
Hutchlns  v.  Hebbard,  84  N.  Y.  24;  Nor- 
folk liank  v.  McNamara,3Ez.628;  Jones 
V.  Johnson,  3  Watts  A  S.  276;  88  Am.  Dec 
760;  Day  v.  Seal,  14  Johns.  404;  Davis  v. 
Anable,  2  Hill,  839;  Doty  v.  Martin,  32 
Mich.  462;  United  States  v.  Lyman,  1 
Maaon,  462. 
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*  Angle  «.  Ins.  Co.,92  U.  S.  830;  Bene- 
dict V.  Cowden,  49  N.  Y.  806;  10  Am.  Bep. 
383;  Bennhany  v.  Ayer,  86  N.  H.  851; 
Brown  v.  Straw,  6  Neb.  687;  29  Am.  Rep. 
869;  Darlsv.  Coleman,  7  Ired.  424;  Tillon 
V.  Ins.  Co.,  7  Barb.  664;  Den  v.  Wright,  7 
N.  J.  (L.)  176;  11  Am.  Deo.  664;  Hunt  v. 
Gray,  85  N.  J.  (L.)  227;  10  Am.  Rep.  232; 
Smith  V.  Weld,  2  Pa.  St.  64;  Campbell  v. 
Mc Arthur,  2  Hawks,  88;  11  Am.  Dec.  738'; 
Bliss  V.  &rclntyre,  18  Vt  466;  46  Am.  Dec. 
165;  Stewart  v.  Prcslon,  1  Fla.  10;  44 
Am.  Dec  621 ;  Greenfield  Bank  v.  Stowell, 
123  Mass.  196;  26  Am.  Rep.  67;  Draper  r. 
Wood,  112  Mass.  816;  17  Am.  Rep.  62; 
Wait  V.  Pomeroy,  20  Mich.  426;  4  Am. 
Rep.  896;  Trigg  v.  Taylor,  27  Mo.  246;  72 
Am.  Dec  263;  Lammers  v.  White  Sewing 
Mac  Co.,  23  Mo.  (App.)  471. 

ft  Leake  Contr.  811;  Bledsoe  tf. 
Graves,  5  HI.  382;  Martin  v.  Ins.  Co.,  101 
N.  Y.  4%;  Drum  v.  Drum,  183 Mass.  666. 

*  Bridges  v.  Winters,  po«t. 
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tioD.  .The  purpose  is  to  keep  interested  parties  from  tamper- 
ing with  them,  by  the  risk  of  forfeiting  them  in  case  of 
detection.^ 

The  general  rule  is  subject  to  the  following  subsidiary- 
rules,  yiz. : 

1.  The  alteration  must  be  made  by  a  party  to  the  instru- 
ment or  with  his  procurance  or  connivance.^  It  does  not 
avoid  the  writing  where  it  is  made  by  the  party's  agent'  or 
by  one  in  whose  custody  it  has  been  left  for  safe-keeping.* 

2.  The  alteration  must  be  made  after  the  execution  and 
delivery  of  the  instrument.^ 

3.  The  alteration  must  be  made  without  the  consent  of 
the  other  party,  or  his  subsequent  ratification,  or  it  will 
operate  as  a  new  agreement.^  This  assent  may  of  course  be 
either  express  or  implied.  Where  there  are  several  promisors 
those  consenting  to  the  alteration  are  bound  thereby, 
while  the  rest  are  discharged  J 

4.  The  alteration  must  be  a  material  one,  for  even  though 
made  with  a  fraudulent  intent  an  immaterial  alteration  does 
not  vitiate  the  instrument.®    To  be  a  material  alteration  it 


1  Ben]  Prlnc.  Contr.  128. 
i  Bridges  v.  Win  ten,  42  MiM.  185 ;  2  Am. 
Bep.  698;  Warring  v.  Smyth,  2  Barb.  Ch. 
119;  47  Am.  Deo.  299;  Pienol  v.  Qrimes, 
80  Ind.  129;  96  Am.  Dea  678;  Hunt  v. 
Gray,  80  K.  J.  (L.)  227;  10  Am.  Rep.  282; 
Louis  V.  Payn,  8  Cow.  71 ;  18  Am.  Deo. 
427;  Lee  v.  Alexander,  9  B.  Mon.  25;  48 
Am.  Deo.  419 ;  Labbering  v.  Kohlbreoher, 
22  Ho.  596;  Ford  «.  Ford,  17  Plok.  418; 
Davis  V.  Carlisle,  6  Ala.  707 ;  Crockett  v. 
Thompson,  5  Sneed,  842;  Nichols  v. 
Johnson,  10  Conn.  192 ;  Bigelow  v.  Steph- 
ens, 80  Vt.  621;  Drum  v.  Dmm,  138 
Mass.  668;  Condict  v.  Flower,  106  IlL  106. 

8  Collins  V.  Makepeace,  18  Ind.  448; 
Hnnt  V,  Gray,  86  N.  J.  (L.)  227;  10  Am. 
Rep.  282 ;  Bigelow  v.  Stephens.  85  Vt  521 ; 
Miller  o.  Beed,8  Grant  Cas.6l ;  Langen- 
berger  v.  Eroeger,  48  Cal.  147;  17  Am. 
Bep.  418;  Moore  v.  Ivors,  83  Mo.  29. 

«  Teager  v.  Mnsgrave,  28  W.  Va.  90. 

•Britton  V,  Stanley,  4  Whart.  184; 
BATlses  V.  Alson,  5  Ala.  296;  Hnnt  v. 


Gray,  86  N.  J.  (L.)  227;  Wlckes  v.  Canlk 
5  U.  A  J.  36. 

*  Humphreys  v.  Unillow,  13  N.  H.  386; 
88  Am.  Deo.  499;  BeU  v.  Mahin,  69  la. 
408;  Camden  Bk.  o.  Hall,  14  N.  J.  (L.) 
683;  Hills  V.  Barnes,  11 X.  H.  386;  Collins 
V.  Collins,  51  Miss.  811 ;  24  Am.  Rep.  632; 
Wooley  V,  Constant,  4  Johns.  54;  4  Am. 
Dec  246;  King  v.  Hnnt,  13  Mo.  97;  Grim- 
stead  V,  Briggs,  4  Iowa,  659;  Penny  v. 
Corwhlte,  18  Johns.  499;  Stiles  v.  Probst. 
69  111.  883;  Tompkins  v.  Corwin,  9  Cow. 
855 ;  Pelton  v.  Prescott,  13  Iowa,  667 ;  WU- 
son  V.  Henderson,  9  Smedes  A  M.  375 ;  48 
Am.  Dec.  716;  Jackson  v.  Johnson,  67  Ga. 
167;  Canon  v.  Grigsby,  116  111.  151 ;  56  Am. 
Bep.  769. 

v  Warring  v.  Williams,  8  Pick.  822; 
State  V.  Van  Pelt,  1  Ind.  304;  Myers  v. 
Nell,  84  Pa.  St.  369;  Davis  v.  Baacr,  41 
Ohio  St.  257;  Gardiner  v.  Harback,  21  111. 
129;  Prettyman  v,  Goodrich,  28  111.  880; 
Canon  v.  Grigsby,  116  III.  151. 

•  Robinson  v.  Ins.  Co.,  25  Iowa,  480; 
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mast  cbaDge  in  some  way  its  meaning  or  its  legal  effect,^ 
and  hence  an  alteration  is  immaterial  if  neither  the  ricchts 
or  interests,  duties  or  obligations,  of  either  of  the  parties 
are  in  any  manner  changed.^ 

5.  It  must  be  made  with  a  fraudulent  intent.  While 
there  are  cases  holding  that  even  an  innocent  material  al- 
teration will  vitiate  the  instrument,^  the  better  opinion  now 
is  that  where  an  alteration  is  made  by  accident  or  honestly 
under  a  mistake  of  fact  as  to  the  rights  of  the  parties  it  will 
not  prejudice  the  promisee.' 

6.  The  instrument  must  be  an  executory  obligation. 
The  alteration  of  a  deed  or  other  agreement  is  not  retro- 
active ;  it  does  not  affect  its  past  operation  as  to  anything 
done,  or  any  estate,  right,  or  title  vested  under  it.*  But  it 
ceases  to  have  any  new  operation ;  and  no  action  can  be 
brought  in  respect  of  any  pending  obligation  which  would 
have  arisen  from  it  had  it  remained  entire,  and  hence  an 
alteration  of  a  deed  may  avoid'the  covenants  therein.* 

7.  A  person  may  in  some  cases  be  estopped  from  setting 
up  a  fraudulent  alteration  as  against  a  third  party.  For 
example,  if  the  maker  of  a  bill,  note  or  check  issues  it  in 
such   a   state   that   it  may   easily  be   altered  for  a  larger 


Moye  V.  Herndon,  80  Miss.  110;  Miller  v. 
Reed,  27  Pa.  St.  246;  67  Am.  Dec.  459; 
Miller  v.  GUliland,  19  Pa.  St.  119;  Booth 
V.  Powers,  66  N.  Y.  22. 

1  Nichols  V.  Johnson,  10  Conn.  192; 
Huntington  v.  Finch,  3  Ohio  St.  445; 
Coburn  v.  Webb,  66  Ind.  96 ;  Wyman  r. 
Yeomans,  84  111.  4a3 ;  Peqaawket  Bridge 
V.  Mathes,  8  N.  H.  139;  Morrill  v.  Otis,  12 
N.  H.  466;  Koantz  v.  Kennedy,  63  Pa.  St. 
187 ;  3  Am.  Rep.  541 ;  Barnham  v.  Aver,  85 
N.  H.  851 ;  Bridges  v.  Winters,  42  Miss. 
135;  2  Am.  Rep.  698. 

2  Vogle  V.  Ripper,  34  111.  100;  85  Am. 
Dec  298.  As  to  what  is  a  material  al- 
teration in  contracts  and  deeds  gen- 
erally: In  bonds;  in  bills  and  notes,  in 
Insurance  policies  and  in  other  instru- 
ments, see  Lawson  Rights,  Rem.  &  Pr., 
§§  2474-2477,  where  a  large  number  of  the 
cases  are  oollected.    Where  an  instru- 
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ment  is  in  duplicate  the  alteration  of 
one  copy  only  does  not  affect  the  con- 
tract. LfCWls  V.  Payne,  8  Cow.  71 ;  18  Am. 
Dec.  427. 

3  See  Lawson  Rights  Rem.  A  Pi:., 
§2474. 

*  Horst  V.  Wagner,  43  la.  373;  22  Am« 
Rep.  255;  Rogers  v.  Shaw,  59  Cal.  260; 
Cochran  v.  Nebeker,  48  Ind.  '469;  Nick- 
erson  v.  Swett,  135  Mass.  618;  Neff  v. 
Homer,  63  Pa.  St.  330. 

6  Woods  V.  Hilderbraud,  46 Mo.  284;  2 
Am.  Rep .  513;  Jackson  r.  Jacoby,  9Cow. 
125;  Hatch  v.  Hatch,  9  Mass.  307;  6  Am. 
Dec.  67;  Waring  v.  Smyth,  2  Barb.  Oh. 
119 ;  47  Am.  Dec.  299 ;  Van  Horn  v.  Bell, 
11  Iowa,  465 ;  79  Am.  Dec.  606. 

*  Chessman  v.  Whittemore,  23  Pick. 
231 ;  Kendall  v.  Kendall,  12  Allen,  92, 
Herrick  v.  Malin,  22  Wend.  888;  Arrlsoa 
V.  Harmstoad.  2  Pa.  St.  191. 
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amount  he  will  be  liable  to  a  bona  fide  holder  who  has  taken 
it  for  value  before  maturity.* 

§  431.  Presmnptioii  as  to  Alterations. —  Alterations  in 
an  instrument  are  presumed  to  have  been  made  before  its 
execution  and  delivery,  and  the  burden  is  on  the  party  en- 
deavoring to  prove  that  it  is  vitiated  by  such  alteration  to 
show  the  contrary.^  But  where  the  alteration  is  in  a  differ- 
ent handwriting  from  the  rest  of  the  instrument,  or  in  a 
different  inky  or  is  in  the  interest  of  the  party  setting  it  up, 
or  is  suspicious  on  its  face,  or  its  execution  is  denied  under 
oath,  the  party  producing  the  instrument  is  bound  to  satis- 
factorily explain  the  alteration.^ 

§  432.  Law  and  Fact.  —  The  question  whether  or  not  a 
paper  has  been  altered  is  a  question  of  fact  for  the  jury;  * 
so  is  the  question  whether  it  was  altered  before  or  after  its 
execution  and  delivery.^  But  whether  an  alteration  is  a 
material  one  is  a  question  of  law  for  the  court.^ 

§  433.  Recovery  upon  Original  Consideration.  —  Where 
the  instrument  is  altered  under  circumstances  which  do  not 
discharge  it,  as  shown  in  the  foregoing  rules,  as  where  it  is 
made  innocently,  though  the  identity  of  the  instrument  may 
be  destroyed,  the  promisee  may  still  recover  upon  the 
original  consideration  or  debt  for  which  it  was  given. ^    Yet 


1  Tocam  v.  Smith,  68  111.  321 ;  14  Am. 
Sep.  120;  Leas  v.  Wells,  101  Pa.  St.  57; 
47  Am.  Bep.  899;  Scotland  Co.  Bk.  v, 
O'Connell,  23  Mo.  App.  165;  Brown  v. 
Beed,  70  Pa.  8t.  370;  21  Am.  Rep.  75; 
Rainbolt  v.  Eddy,  34  la.  440;  11  Am.  Bep. 
152;  Hall  v.  Bank,  5  Dand,  258;  30  Am. 
Dec.  685. 

9  Lawson  Preaamptlye  Ev.,  Bale  84. 

S  Id»,  Bole  85. 

«  Printap  v.  Mitchell,  17  Ga.  558;  63 
Am.  Dec  258;  Bliss  v.  Mclntyre,  18  Vt. 
406;  46  Am.  Dec.  165;  Olark  v.  Eckstein, 
32  Pa.  St.  507;  02  Am.  Dec  307. 


*  Hunt  V.  QULJ,  35  N.  J.  iL.)  227;  10 
Am.  Bep.  233 ;  Bailey  v,  Taylor,  11  Conn. 
581 ;  29  Am.  Dec.  321. 

^  Stephens  v.  Graham,  7  Serg.  &  B, 
508;  10  Am.  Dec.  485;  Bobinson  r.  Ins. 
Co.,  25  Iowa,  430 ;  Bowers  v.  Jewell,  2  N. 
H.  543;  Steele  v.  Spencer,  1  Pet.  552. 

f  Vogle  r.  Bipper,  34  111.  100;  95  Am. 
Dec.  298;  Booth  v.  Powers,  66  N.  T.  22; 
Merrick  v.  Doaiy,  4  Ohio  St.  60;  Lewis  v. 
Schenck,  18  N.  J.  (Eq.)  459;  99  Am.  Dec. 
631;  Matteson  v,  Ellsworth,  S3  Wis.  488; 
14  Am.  Bep.  7U6;  State  Savings  Bank  v, 
Shaffer,  9  Xeb.  1;  31  Am.  Bep.  394. 
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this  will  not  be  allowed:  1.  Where  the  rights  of  third  par- 
tics  will  be  prejudiced  if  the  plaintiff  be  permitted  to  with- 
draw from  the  position  assumed  by  such  alteration ;  ^ 
2.  Where  the  original  consideration  of  the  contract  between 
the  parties,  upon  which  it  is  sought  to  recover,  has  been 
meroced  in  the  consideration  of  the  instrument  altered ;  ^ 
and,  of  course,  where  the  instrument  has  been  fraudulently 
altered  bo  as  to  discharge  it,  there  can  be  no  recovery  on 
the  original  consideration.^ 

§  434.  Right  to  Fill  Blanks  in  Instruments.  —  Where 
a  person^  intending  to  enter  into  an  obligation,  signs  the 
paper  wholly  in  blank,  or  blank  in  ciertain  particulars,  he 
impliedly  gives  authority  to  the  holder  to  fill  the  blanks  in 
accordance  with  the  general  character  of  the  instrument  * 
Thus,  where  the  date  in  a  bill  of  exchange  is  left  blank,^ 
or  the  time  of  payment,*  or  the  place  of  payment,^  authority 
is  implied  to  fill  them. 

A  paper  intended  for  a  deed  which  has  nothing  but  the 
signatures  and  the  seals  cannot,  after  its  delivery,  be  filled 
up  so  as  to  make  it  a  good  deed.®  But  where  the  deed  is 
substantially  made,  and  it  is  put  in  the  hands  of  an  agent 


1  Alderson  «.  Langdale.  8  B.  ft  Ad.  680. 

S  W  hltmar  v.  Fry e,  10  Mo.  318 ;  Waring 
t;.  Smith,  3  Barb.  Cb.  119;  MlUs  v.  Starr, 
2  Bailey,  859.    See  <m<e,  §  428;  Merosr. 

8  Kennedy  v.  Crandall,  8  Lans.  1; 
Smith  V.  Mace,  44  N.  H.  663;  Blade  v. 
Noland,  12  Wend.  173;  27  Am.  Dec.  126; 
Trow  V.  Glen  Oove  Starch  Co.,  1  Daly, 
280;  Wallace  v,  Wallace,  8  III.  App.  69; 
Newell  V.  May  berry,  3  Leigh,  250;  26  Am. 
Dec  261. 

*  Bank  v.  McChord.4  Dana,  119;  Bank 
y.  Onrry,  2  Dana,  142;  Page  v.  Morrell,  3 
Abb.  App.  483;  Spitler  v.  James,  32  Ind. 
202 ;  2  Am.  Rep.  834 ;  Van  Dazen  v.  Howe, 
21 N.  Y.  531 ;  Redllch  v.  Doll,64  N.  Y.  284; 
18  Am.  Rep.  673;  Olllaspio  v.  Kelley,  41 
Ind.  168;  13  Am.  Rep.  818;  Garrard  v. 
Haddan,  67  Pa  St.  82;  6  Am.  Rep.  412; 
Visher  v.  Webster,  8  Gal.  100;  Angle  v. 
Ins.  Co.,  02  U.  8.  830;  Abbott  v.  Rose,  62 
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Me.  194;  16  Am.  Rep.  427;  Witte  v.  WUl- 
iams,  8  S.  C.  290 ;  28  Am.  Rep.  294;  Caborn 
V.  Nebb,  56  Ind.  96;  24  Am.  Rep.  16; 
Johnson  Harvester  Co.  v.  McLean,  57 
Wis.  258;  46  Am.  Rep,  37. 

•  Mitchell  V.  Calyer,  7  Cow.  336;  Page 
V,  Morrell,  8  Abb.  App.  De&  438. 

«  Wilson  V.  Henderson,  9  S.  ft  M.  875; 
48  Am.  Dec.  716. 

T  Redllch  V.  DoU,  54  N.  Y.  234;  18  Am. 
Rep.  673. 

•  United  States  v.  Nelson,  2  Brock.  64 ; 
Ayres  r.  Harness,  1  Ohio,  178;  Gilbert  r. 
Anthony,  1  Y<rg.  69;  24  Am.  Dec.  439; 
Perminter  v.  McDanlel,  1  Hill  (8.  C), 
267 ;  26  Am.  Dec.  179 ;  Lockhart «.  Roberts, 
8  Bibb.  861;  Slgfried  v.  Leran,6  Serg.  ft 
R.  308 ;  9  Am.  Dec.  427 ;  Dancan  v,  Hodges, 
4  McCord,  239;  17  Am.  Dec  734;  Bums  v, 
lyndc,  6  Allen,  406.  Bat  see  Pierce  v. 
AibacUe,  22  Minn.  417. 
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with  certain  blanks  left  for  him  to  fill  out,  it  is  valid  and 
binding  after  the  blanks  are  filled.^ 

(c)  L088  of  Written  Instruments, 

§  435.  Effect   of  Loss   of   Written   Instrament.  —  At 

common  law  there  could  be  no  recovery  on  a  lost  bond,  be- 
cause the  courts  required  of  every  instrument  sued  on,  what 
was  called  profert  and  oyei*;  that  is,  the  production  of  the 
writing  that  the  defendant  might  hear  it  read  in  open 
court.^  Equity,  however,  dispensed  with  this  upon  the 
party  giving  a  bond  of  indemnity  (a  thing  a  coart  of  law 
could  not  order)  for  the  protection  of  the  obligor  if  he 
should  be  made  to  pay  it  again. ^  Profert  and  Oyer  are  no 
longer  required  in  our  courts  ^  and  the  loss  of  a  written  in- 
strument only  affects  the  rights  of  the  parties  in  so  far  as 
it  occasions  a  difficulty  of  proof. 

But  in  the  case  of  negotiable  instruments,  if  the  holder 
of  a  bill,  note  or  check  lose  it,  he  can  neither  recover  on  it 
nor  upon  the  consideration  for  which  it  was  given  .^  By 
the  statutes  of  most  of  the  States,  if  he  offers  to  the  party 
primarily  liable  upon  the  instrument  indemnity  against 
possible  claims,  he  may  recover  upon  it. 

(d)  Bankruptcy, 

§  486.  Bankrupt    Law    I>i8charges    Obligations.  —  A 

discharge  in  bankruptcy  duly  granted  will,  subject  to  the 
limitations,  if  any,  imposed  by  the  law,  release  the  bank- 


1  Duncan  v.  Hodges,  4  McOord,  230; 

17  Am.  Dec.  781;  Texelra  v.  EvaoB,  cited 
Id  Master  v.  Miller,  1  AnBtr.228;  Exa>arte 
Kerwin.  8  Cow.  118;  Field  v.  Stagg,  62 
Mo.  856;  14  Am.  Bep.  489;  Inhabitants  of 
South  Berwick  v.  Huntress,  88  Me.  89; 
87  Am.  Dec.  535;  Van  Etta  v,  Eyerson,  28 
Wis.  87;  9  Am.  Bep.  486;  Vliet  v.  Camp, 

18  Wis.  196;  Owen  v,  Ferij,  25  Iowa,  412; 
96  Am.  Dec.  49 ;  Devln  v.  Himer,  29  Iowa, 
989;  Clark  v.  Allen,  84  Iowa,  190;  Swartz 


V.  Ballon,  47  Iowa,  188;  29  Am.  Bep.  470; 
McNabe  v.  Tonng,  81  111.  11.  Contrat 
Upton  v.  Archer,  41  CaL  85;  10  Am.  ^p. 
266. 

S  Snell  Bq.  857. 

•Id. 

*  Fales  o.  Bussell,  16  Pick.  815; 
Almy  V.  Beid,  10  Gush.  421. 

<  Hansard  9.  Bobinson,  7  B.  Si  0,90; 
Crowe  V.  Claj,  9  Ex.  604. 
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rupt  from  all  obligations  on  contract  debts  and  liabilities  pro- 
vable against  his  estate  in  bankruptcy.  Thus  an  action 
for  breach  of  a  covenant  in  a  deed  is  barred  by  the  subse- 
quent discharge  in  bankruptcy  of  the  covenantor.^  Bank- 
ruptcy also  discharges,  ipsofacto^  contracts  of  agency  and 
service  and  contracts  of  partnership.^ 

(e)  Death. 

§  437.  Discharge  of  Contract  by  Death.  —  Only  a 
very  limited  class  of  contracts  are  discharged  by  the 
death  of  the  promisor,  and  they  are  those  which  are  ex- 
pressly or  impliedly  limited  to  or  conditional  upon  the  life 
of  the  promisor,  as  contracts  to  marry,'  and  contracts  which 
depend  for  their  performance  upon  the  personal  qualities 
or  skill  of  the  promisor^  —  as  for  example  contracts  of 
service.*^  But  the  death  of  one  of  the  contracting  parties 
does  not  discharge  his  part  of  the  agreement,  where  it  is  of 
such  a  character  that  it  can  be  performed  by  his  personal 
representative.* 

Death  operates  as  we  have  seen  ^  as  an  assignment  in  law 
of  all  the  personal  estate  of  the  deceased  to  his  executor  or 
administrator,  subject  to  the  liabilities  of  the  deceased 
chargeable  against  it.^ 


1  Beed  v.  Pierce.  86  Me.  456;  58  Am. 
Dec.  761. 

2  Lawson  Bights,  Rem.  ft  Pr.,  §§48, 49, 
284.  671. 

8  GhamberlAtn  v,  Williams,  4  H.  A  3. 
415 ;  Wade  v.  Kalbfleisch,  16  Abb.Pr.  (m. 
8.)  104. 

*  Wills  V.  Korray,  4  Ex.  866;  Jarrin  v 
Browne,  58  Cal.  44;  Shalz  v.  Johnson,  5 
B.  Mon.  497;  Slier  v.  Gray,  86  N.  O.  566; 
Billings's  Appeal,  106  Pa.  St.  558. 

«  Terrington  v.  Greene,  7  R.  I.  669;  84 
Am.  Dec.  578;  Clark  v,  Gilbert,  26  K.  Y. 
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279;  84  Am.  Dec  189;  Hubbard  v.  Belden, 
27  Vt.  645. 

«  Hawkins  v.  Ball,  18  B.  Mon.  816 ;  68 
Am.  Dec.  755. 

T  AfUe,  §  366. 

s  Hawkins  r.  Ball,  18  B.  Mon.  816;  68 
Am.  Dec.  755 ;  Brown  v.  Leavltt,  26  N.  H. 
498;  BiUings's  Appeal,  106  Pa.  St.  658; 
Fowler  v,  Kelly,  S  W.  Va.  71 ;  Pahlman 
«.  King,  49  IlL  266;  Martin  o.  Hunt,! 
Allen,  418;  Pamell  v.  James,  6  Blch. 
870;  Qxeen  «.  Bugely,  83  Tex.  589. 


CHAPTER  XV. 

DISCHARGE  BY  BREACH. 

Skction  438.  Bight  of  action  and  discharge  caused  by  breach  distln- 

guished. 
489.  In  what  modes  contract  discharged  by  breach. 

(a)  IHacharge  Before  Performance  Due. 

1.  Bjf  SenuneUUion. 

440.  Breach  by  reniinciation  before  time  set  for  peiformaiice. 

2.  By  ImpoeeibilUy. 

441.  Breach  by  impossibility  created  by  party. 

(b)  Diaoharge  in  Course  of  Performance, 

1.  By  Renunciation, 

442.  Breach  by  rennnicatlon  in  coarse  of  performance. 

2.  By  ImpouibUity. 

448.  Breach  by  imposslbill^  created  by  party. 

§  438.  BifiTbt  of  Action  and  Discharge  cauaed  by 
Breach  Distincrnished.  —  If  one  of  the  parties  to  a 
contract  breaks  his  contractual  obligation ,  a  new  obliga- 
tion arises  in  favor  of  the  other  party,  viz.,  a  right 
of  action  for  the  breach.  And  in  some  cases  the 
breach  will  wholly  discharge  the  injared  party  from  per- 
forming his  promise.  But  though  every  breach  of  the 
contractual  obligation  confers  a  right  of  action  upon  the 
injured  party,  every  breach  does  not  necessarily  discharge 
him  from  doing  what  he  has  undertaken  to  do  under  the 
coQtract.  The  contract  may  be  broken  wholly  or  in  part ; 
aud  if  in  part,  the  breach  may  or  may  not  be  sufficiently 
important  to  operate  as  a  discharge,  or  the  promise  of  one 
party  may  be  absolute  and  quite  independent  of  the  promise 
of  the  other.     It  is  therefore  sometimes  difficult  to  ascer- 
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tain  whether  or  not  a  breach  of  one  of  the  terms  of  a  con- 
tract discharges  the  party  who  suffers  by  the  breach.  By 
discharge  is  meant  not  merely  the  right  to  bring  an  action 
upon  the  contract  because  the  other  party  has  not  fulfilled 
its  terms,  but  the  right  to  consider  oneself  exonerated  from 
any  further  performance  under  the  contract, —  the  right  to 
treat  the  legal  relations  arising  from  the  contract  as  having 
come  to  an  end,  and  given  place  to  a  new  obligation,  a 
right  of  action,^ 

§  439.  In  What  Modes  Contract  Discharged  by 
Breach.  —  A  contract  may  be  dis^charged  through  its 
breach  by  one  of  the  parties,  in  three  modes:  1.  By  his 
renouncing  his  liabilities  under  it.  2.  By  his  making  it 
impossible  that  he  can  perform  his  promise.  3.  By  his 
totally  or  partially  failing  to  perform  his  promise.  The 
first  two  modes  may  take  place  while  the  contract  is  still 
wholly  executory  i.  e.,  before  either  party  is  entitled  to  de- 
mand a  performance  by  the  other  of  his  promise.  The 
last  can,  of  course,  only  take  place  at  or  during  the  time 
for  the  performance  of  the  contract. 

We  will  consider,  then,  in  this  chapter:  (a)  Discharge 
before  performance  is  due:  1,  by  renunciation,  and,  2,  by 
impossibility,  (b)  Discharge  during  performance :  1,  By 
renunciation,and,  2,  by  impossibility.  And  in  the  next 
chapter  we  will  consider:  (c)  Discharge  by  failure  to  per- 
form. 

(a)  Discharge  be/ore  Performance  Due. 

1.    By  Renunciation. 

§  440.  Breach  by  Renunciation  Before  Time  Set  for 
Performance. — The  parties  to  a  contract  which  is  whollyexe- 
cutory  have  a  right  to  something  more  than  a  performance  of 
the  contract  when  the  time  arrives.     They  have  a  right  to 

1  Anson  Contr,  977. 
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the  maintenance  of  the  contractual  relation  up  to  that  time, 
as  well  as  to  a  performance  of  the  contract  when  due. 
Therefore  a  renunciation  or  repudiation  of  a  contract  by 
one  of  the  parties  before  the  time  for  performance  has 
come,  discharges  the  other,  if  he  so  chooses,  and  entitles 
him  to  sue  at  once  for  a  breach.^ 

In  Boclistery.  De  la  Tour^  A  engaged  B  upon  the  12th 
of  April  to  enter  into  his  service  as  courier  and  to  accompany 
him  upon  a  tour ;  and  the  employment  was  to  commence 
on  the  1st  of  June.  On  the  11th  of  May  A  wrote  to 
B  to  inform  him  that  he  should  not  require  his  services. 
B  at  once  brought  an  action,  although  the  time  for  per- 
formance bad  not  arrived,  and  the  court  held  that  he  was 
entitled  to  do  so.  So,  in  Burtia  v.  Tfiompsouy^  it  was  held 
that  an  action  for  breach  of  promise  would  lie  at  once, 
upon  a  positive  refusal  to  perform  a  contract  of  marriage, 
although  the  time  specified  for  the  performance  had  not 
arrived.* 

A  mere  expression  of  intention  not  to  perform  is  not  a 
breach;  it  requires  a  distinct  and  unequivocal  absolute 
refusal  to  perform  the  promise,  which  must  be  treated  and 
acted  upon  as  such  by  the  party  to  whom  the  promise  was 
made.^ 

JSecondly.  The  rule  does  not  apply  to  cases  where  the 


1  Howard  V.  Daly,  61 X.  T.  an ;  Bange 
V.  Koop,  48  K.  y.  835;  Ferrto  v. 
Spooner,  108  K.  T.  10;  Crist  v.  Armour 
84  Barb.  887;  James  v.  Adams,  16  W.  Va. 
167;  Holloway  v.  Griffith,  88  la.  409; 
OnU>tree  v.  Mesaersmlth,  19  la.  179 ;  Fox 
V,  Kitton,  19  111.  619;  Chamber  of  Com- 
merce V,  Sollitt,  48  111.  619;  FoUansbeev. 
Adams,  88  111.  18;  Qraa  v,  McVloker,  8 
Blss.  18;  Dlnirley  v.  Oler,  11  Fed.  aep. 
378;  MoOormlck  v.  Basal,  46  la,  886; 
Piatt  V.  Brand.  86  Mloh.  175;  Hosmer  v. 
Wilson,  7  Mich.  804. 

S  8  El  A  B.  67& 

3  48N.  Y.246. 

*  So  In  an  English  case  where  A  pro- 
mised to  marrjr  B  apon   his  father's 


death,  and  daring  his  father's  life-time 
renounced  the  contract,  B  was  held 
entitled  to  sne  at  once.  "The  promisee** 
said  the  court, "  has  an  absolute  right  to 
the  performance  of  the  bargain,  which 
becomes  complete  when  the  ttme  for 
performance  arrives.  In  the  meantime 
he  has  the  right  to  hare  the  contract 
kept  open  as  a  subsisting  and  effectire 
contract.  Its  unimpaired  and  unlm- 
peached  efficacy  may  be  essential  to 
his  interests."  Frost  v.  Knight,  L.  B. 
7  Ex.  114. 

ft  Smoot's  Case,  15  Wall.  86;  Dlngley 
V.  Oler,  117  n.  S.  608;  Johnstone  v.  Mill- 
ing, 16  Q.  B.  169;  Avery  v.  Bowden,  6  EL 
A  Bl.  714. 
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repudiation  is  only  partial,  as  in  the  case  of  a  lease  con- 
taining several  covenants  where  there  is  a  refusal  to  com- 
ply with  a  particular  covenant  not  going  to  the  whole 
consideration.^ 

Thirdly.  The  rule  does  not  apply  to  unilateral  contracts, 
such  as  promissory  notes.'  A  man  may  say  to  the  holder 
of  the  note,  *'  I  am  not  going  to  pay  it."  But  until  pay- 
ment is  refused  when  it  falls  due,  no  legal  right  of  his  has 
been  violated  by  the  maker.^ 

FourUdy.  The  promisee  is  not  bound  to  treat  the  renun- 
ciation as  a  breach  of  the  contract  but  he  may  insist  on 
the  performance  of  the  contract  up  to  the  time  it  is  due.^ 
But  if  he  continues  to  treat  thccontractasoperative,it  remains 
in  existence  for  the  benefit  and  at  the  risk  of  both  parties ; 
the  promisor  is  enabled  to  perform  the  contract,  and  if 
anything  occurs  to  discharge  it  from  other  causes,  the  prom- 
isor may  take  advantage  of  such  discharge.^ 

In  Avery  v.  Bov)denf  A  agreed  with  B  by  charter-party 
that  his  ship  should  sail  to  Odessa,  and  there  take  a  cargo 
from  B*s  agent,  which  was  to  be  loaded  within  a  certain 
number  of  days.  The  vessel  reached  Odessa,  and  her 
master  demanded  a  cargo,  but  B's  agent  refused  to  supply 
one.  Although  the  days  within  which  A  was  entitled  to 
load  the  cargo  had  not  expired,  his  agent,  the  master  of 
the  ship,  might  have  treated  this  refusal  as  a  breach  of 
contract  and  sailed  away.  A  would  then  have  had  a  right 
to  sue  upou  the  contract.  But  the  master  of  the  ship  con- 
tinued to  demand  a  cargo,  and  before  the  prescribed  days 
were  out  —  before  therefore  a  breach  by  non-performance 
had  occurred  —  a  war  broke  out  between  England  and  Rus- 
sia, and  the  performance  of  the  contract  became  legally 
impossible.     Afterwards  A  sued  for  breach  of  the  charter- 

1  Johnstone  «.  Milling,  16  Q.  B.  460;  «  Znck  v.  McOlnre,  96  Pa.   St   511; 

Wilson  V .  Phillips,  2  Blng.  18 ;  Obermyer  Kadlsh  v.  Toang,  106  HI.  170. 

v.NlohoU,6Binn.  IfiO.  » Kadlsh  v.     Toang,    106    m.    181; 

S  BnrtiB  v.  Thompson,  42  N.  T.  246.  Howard  v.  Daly,  61 N.  Y.  S76. 

.^Id,  •5SLa;B1.714. 
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party,  but  it  was  held  that  as  there  had  been  uo  actual 
failure  of  performance  before  the  war  broke  out  ( for  the 
prescribed  days  had  not  then  expired),  and  as  the  renuncia- 
tion of  the  contract  had  not  been  accepted  as  a  breach  by 
A's  agent,  B  was  entitled  to  the  discharge  of  the  contract 
which  took  place  upon  the  declaration  of  war. 

2.  By  ImposMbUity . 

§  441.  Breach  by  Impossibility  Created   by  Party.  — 

When  one  of  the  parties,  before  the  time  for  performance 
arrives,  makes  it  impossible  that  he  shall  perform  his 
promise,  the  other  party  may  treat  the  contract  as  broken 
and  bring  an  action  immediately.^ 

The  right  to  bring  the  action  at  once  without  waiting 
for  the  time  agreed  upon  for  performance  was  sustained 
under  this  rule  where  A  contracted  with  B  to  execute  a  lease 
to  him  on  a  future  day,  and  before  the  day  executed  a  lease 
to  C ;  ^  where  a  man  promised  to  marry  a  woman  on  a  fu- 
ture day  and  before  the  day  married  another  woman;  ^  and 
where  a  person  employed  an  attorney  to  defend  him  against 
a  criminal  prosecution,  and  gave  him  his  note  for  his  fee 


1  Grioe  V.  Noble,  69  Mloh.  614 ;  Hswloy  a  Pet.  102 ;  Marshal]  v.  Cialg,  1  Bibb,  880; 

V.   Keeler,  68  N.  T.   114;  Newcomb  v.  4  Am.  Dec.  647;Oarrel  v.  Oollina,  2  Bibb, 

Brackett,  16  Maes.  161 ;  Heard  v.  Bowers,  481 ;  Morford  v.  Ambrose,  8  J.  J.  Marsh. 

28  Pldk.  460;  Wolf  v.  Marsh.  64  Oal.  228;  690;  Crump  v.  Mead,  8  Mo.  288;  Miller  v, 

Lee  V.  Pennington,   7  111.  (App.)    247;  Ward,2Conn.  494;Clendeninv.  Paulsel, 

Sntton  V.   Tyrell,  12   Vt.  79;  Camp  v.  8  Mo.  230;  26  Am.  Dec.  436;  Webster  v. 

Barker,   21   Vt.   469;    Cape  Fear,  etc,  Coffin,  14  Mass.  196 ;  Seymour  r.  Bennett, 

Co.  V.  Wilcox,  7  Jones,  481 ;  78  Am.  Dec  14  Mass.  268 ;  Clark  v.  Moody,  17  Mass. 

260;  Marshall  v.  Craig,  1  Bibb,  879;  4  Am.  149;  Cooper  r.  Mowry,  16  Mass.  7;  Jones 

Dec  647;  Kennedy  v,  Kennedy,  2  Bibb,  «.  Walker,  18  B.  Mon.  168;  66  Am.  Dec 

464;  6  Am.  Dec  629;  Clement  v.  Clement,  567 ;  Dodge  v.  Sogers,  9  Minn.  228.    In 

8N.  H.  218;  Lowering  v.  Loverlng,  13  N.  some  of  these  cases  the  impossibility 

H.  618;  Orabtreev.  Messersmith,  191a.  arose  in  the  course  of  the  performance, 

182;  True  v.  Bryant,  82  N.  H.  241;  Black  and  not  before  it  was  due,  (port,  §  448), 

«.  Woodrow,  88  Md.  194;  Tone  v.  Doel-  but  the  prinuiple  is  the  same 

ger,  6  Bobt.   251;  Ashcroft  v.  Allen,  4  *  Lovelock  «.  Franklyn,  8  Q.  B.  371; 

Ired.  96;  Meyer  v.  Hallock,  1  Bobt.  284 ;  Ford  «.  Tiley,  6  B.  ft  C.  325. 

Hammer  V.  Breidenbach,  81  Me.  49;  Dare  >  Short  v.  Stone,  8  Q.  B.  868;  King  «. 

«.  Spencer,  8  Blaokf .  491 ;  Taylor  v,  Blsby ,  Kersey,  2  Ind.  402 ;  Sheahan  v.  Barry,  27 

28  Hun,  141 ;  Majors  v.  Hickman,  2  Bibb,  Mich.  217. 
118;  Williams  v.  Bank  of  United  States, 
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but  committed  suicide  before  the  trial.^  So,  where  one  is 
bound  to  perform  on  demand,  no  demand  of  performance 
is  necessary  where  he  has  incapacitated  himself  from  per- 
forming the  contract.^ 

(b)  Discharge  in  Course  of  Performance, 

!•  By  Renunciation. 

§  442.  Breach  by  Renunciation  in  Course  of  Perform- 
ance. —  Where  in  the  course  of  the  performance  one  of 
the  parties  deliberately  and  avowedly  refuses  performance 
of  his  part  the  other  may  treat  the  renunciation  as  a  dis- 
charge from  further  performance  on  his  part,  and  thereupon 
bring  an  action,  although  such  performance  would  otherwise 
be  a  condition  precedent  to  the  liability  of  the  prom- 
isor.^ Thus,  where  a  contract  was  made  for  the  manufact- 
ure and  supply  of  goods  of  a  specified  kind,  to  be  delivered 
in  certain  quantities  monthly,  and  the  buyer  after  accepting 
a  portion  of  the  goods  gave  notice  to  the  seller  that  he  had 
no  occasion  for  more  and  would  not  accept  or  pay  for  them, 
it  was  held  that  the  seller  might  claim  for  breach  of  con- 
tract without  manufacturing  or  tendering  the  rest  of  the 
goods.* 

2.  By  Impossibility. 

§  443.  Breach  by   Impossibilily  Created  by  Parly.  — 

In  like  manner,  where  one  party  has  by  his  own  act  made 


1  Ifltohenonv.  Dozter,  7  J.  J.  Manh. 
58;  22  Am.  Dec  116. 

s  Smith  V.  Jordan,  IS  Minn.  264 ;  97  Am. 
Dec  282 ;  Delamater  v.  MlUer,  1  Cow.  75; 
Is  Am.  Dec  612;  Bassett  v.  Bassett,  66 
Me.  127;  Boyle  v.  Gayslnger,  12  Ind.  278. 

*  Dogan  «.  Anderson,  86  Md.  667; 
Hosmer  v.  Wilson,  7  Mlcb.  804 ;  Parker  v. 
Roasell,  138Mads.74;  Haines  v.  Tucker, 
60  K.  H.  811 ;  Clement  v.  Meserole,  107 
Mass.  862;  Collins  v,  De  La  Porte,  116 
Mass.  162j  Smith  v.  Lewis,  24  Conn.  024; 

482 


Davis  V.  Crawford,  2  MUl  (8.  C.)  401;  IS 
Am.  Dec  682;  Bankln  v.  Darnell,  11  B. 
Mon.  80;  62  Am.  Dec  667;  Garrison  v. 
Dlngham,  66I1L 160;  Brlgbam  v.  Carlisle, 
78  Ala.  248;  56  Am.  Bep.  28;  Fallon  v. 
Lawler,  102  K.  Y.  228;  Oookv.  Brandels, 
8  Met.  (Ey.)  656;  Allen  v.  Boblnson,  S 
Barb.  841 ;  MoCormlok  v.  Basal,  46  Iowa, 
286;  James  v.  Adams,  16  W.  Va.  246. 

*  Cort  r.  Ambergate  B.Co.,  17  Q.  B. 
127. 
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the  contract  incapable  of  full  performance,  the  other  may 
treat  such  act  as  a  discharge  from  further  performance 
and  claim  compensation  for  the  part  he  has  performed  or 
the  damages  he  has  sustained.^  This  rule  has  been  applied 
where  a  publisher  engaged  an  author  to  write  a  treatise  for 
a  periodical,  and  before  he  had  completed  it  abandoned  the 
publication  of  the  periodical;  ^  where  a  lime-burner  con- 
tracted with  the  receiver  of  a  railroad  to  remove  the  ashes 
for  a  year  from  an  ash-pit,  for  the  cinders  and  coals  to  be 
found  there,  and  before  the  expiration  of  the  year  the 
assistant  general  superintendent  terminated  the  contract  on 
the  ground  of  the  jealousy  of  other  lime-burners ;  ^  where 
A  agreed  to  sell  to  B,  at  a  stipulated  price  per  ton,  all  the 
ice  on  a  pond,  and  A  permitted  another  party  to  remove  a 
portion  of  it ;  ^  where  by  a  contract  between  an  attorney 
and  his  client,  the  former  agreed  to  defend  the  latter  on  a 
charge  of  grand  larceny  for  five  hundred  dollars,  but  after 
part  of  the  service  was  rendered,  the  client  fled  from 
justice  ;^  where  on  a  contract  for  the  whole  produce  of  a 
dairy  for  the  year,  the  seller  delivered  a  part,  and  then 
informed  the  purchaser  that  he  had  sold  the  product  for  the 
rest  of  the  year  to  another,  and  had  delivered  part  thereof.* 


1  See  oases  <m<€,  §  441 ;  and  Ohioago 
V,  TiUey,  108  U.  S.  146;  Lovell  v.  Ins. 
Co.,  Ill  U.  S.  264;  Hawleyv.  Keeler,  68 
N.  Y.  114 ;  Woolner  v.  Hill,  96  N.  Y.  681 ; 
Derby  v.  Johnson,  21  Vt.  17 ;  Shaffner  v. 
Kllian,  7  III.  App.  680;  Rankin  v.  Dar- 
nell, U  B.   Men.  80;  62  Am.  Deo.  657; 


Smith  V.  Bowe,  7  Colo.  96;  Monlton  «. 
Trask,  9  Meto.  677. 

<  Planohe  v.  Oolborn,  8  Btng.  14. 

*  Kerr  v.  Little,  42  N.  J.  (Eq.)  62a 

*  Marphy  v.  Si.  Loais,  8  Mo.  App.  488. 
»  Bright  V.  Taylor,  4  Sneed,  150. 

*  Orlst  V.  Armoiir»  84  Barb.  878. 
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Saonoif  444.  Introductory  —Discharge  by  failure  to  perform* 

I. 

INDBPBNBENT   PKOMISXS. 

446.  Three  classes  of  independent  promises. 

(a)  AbiohtU  Promises. 

446.  Where  promise  absolute  performance  of  consideration  not 

required. 

447.  Independent  promises  not  favored;  ooncnrrent  promises. 

(b)  DMsible  Pramisss. 

448.  Failure  to  perform  part  of  divisible  promises. 

449.  Alternative  promises. 

(c)  Sttbsidiary  Promises. 

450.  Subsidiary  promises  explained  and  illustrated, 

n. 

CONDmONAI.  PBOMXSBS. 

451.  The  different  Idnds  of  conditional  promises. 

452.  Suspensory  and  dependent  conditions  distingoished* 

458.  Dependent  conditions  precedent  must   be  performed  or 
promise  discharged. 

454.  Condition  and  warranty  distinguished. 

455.  Waiver  of  conditions. 

§  444.  Introductory — Discharge  by  Failure  to  Pep- 
form.  —  In  the  two  cases  of  discharge  dealt  with  in  the  last 
chapter,  one  of  the  parties  (say  B),  has  in  word  or  act  so 
dealt  with  the  contract  as  to  intimate  to  the  other  (say  A), 
that  a  further  performance  on  his  part  is  needless,  and  the 
courts  have  decided  that  A  is  not  bound  to  tender  a  per- 
formance which  he  well  knows  that  B  will  not  or  cannot 
accept.  But  where  the  breach  of  contract  by  B  does  not 
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make  the  contract  wholly  incapable  of  performance ,  or  is 
not  accompanied  by  any  overt  expression  of  intention  to 
abandon  his  rights,  the  question  is  whether  A  is  thereby  ^ 
discharged  or  whether  he  merely  acquires  a  right  of  action 
from  the  breach.  This  can  be  answered  only  by  examining 
the  terms  of  the  contract,  and  endeavoring  to  ascertain  the 
intention  of  the  parties,^  as  to  whether  the  promises  were 
independent  of  or  conditional  upon  one  another. 


I. 

INDEPENDENT   PROMISES. 

§  445.  Three    €la.sses    of   Independent    Promises.  — 

The  promise  may  be  independent  in  three  ways,  viz.,  by 
being  (a)  absolute  (b)  divisible  or  (c)  subsidiary. 

(a)  Where  A's  promise  toB  is  ahsolute^  i.  e.,  where  it  is 
wholly  unconditional  upon  the  performance  by  B  of  his 
promise  to  A,  a  failure  of  performance  by  B  would  not  dis- 
charge A,  but  would  only  furnish  ground  for  an  action 
against  B. 

(b)  Where  the  promise  is  divisible^  i.  e.,  where  it  is 
susceptible  of  more  or  less  complete  performance,  and  the 
damage  sustained  by  an  incomplete  performance  or  partial 
breach  may  be  apportioned  according  to  the  extent  of  failure, 
the  promise  is  in  fact  regarded  as  a  number  of  promises  to 
do  a  number  of  similar  acts,  and  a  breach  of  one  or  some 
of  these  does  not  discharge  the  promisee. 

(c)  Where  the  promise  is  subsidiary ^  t.  e.,  where  the 
breach  by  one  of  the  parties  is  a  breach  of  a  term  of  the 
contract  only,  and  of  a  term  which  the  parties  have  not, 
upon  a  reasonable  construction  of  the  contract,  regarded  as 
vital  to  its  existence,  the  same  result  follows.  The  injured 
party  is  bound  to  continue  his  performance  of  the  contract, 

1  Moore  v.  Bennet,  iO  Cal.  2S1 ;  Phila.,  Lawber  v.  Bargs,  2  Wall.  7S8;  Staven  r. 
etc.,  B.  Co.  V.  Howard,  18  How.  S39;      Curling,  3  Blng.  N.  C.  8S6. 
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but  may  bring  an  action  to  recover  such  damages  as  he  has 
sustained  by  the  default  of  the  other. 

(a)  Absolute  Promises. 

§  446.  Where  Promise  Absolute,  Performance  not  Re- 
quired. — A  person  may  make  an  absolute  promise  to  per- 
form,  in  such  a  manner  that  it  will  be  no  answer  to  an 
action  for  not  performing  that  the  other  party  has  not  per- 
formed his  side  of  the  agreement.  Thus,  if  A  makes  a 
promise  to  B  in  consideration  of  a  promise  made  by  B  to  A, 
and  A  has  not,  in  express  terms,  or  upon  a  reasonable  con- 
struction of  the  contract,  made  the  performance  of  his 
promise  depend  upon  the  performance  of  B's  promise,  a 
breach  of  his  promise  by  B  will  not  discharge  A.  The  rea- 
son is  that  he  has  agreed  to  do  something  in  consideration 
of  B  promising  to  perform  something  and  not  in  consid- 
eration of  B  actually  performing  the  thing. ^ 

It  may  be  laid  down  generally  that  if  there  is  noconnec* 
tion  in  the  matter  of  the  promises,  and  the  performance  on 
the  one  side  is  quite  independent  of  the  performance  on  the 
other,  the  promises  are  independent.'  Where  for  example 
by  the  terms  of  the  contract  the  time  to  perform  the  cove- 
nant on  the  one  side  is  to  happen,  or  may  happen,  before 
the  time  for  the  performance  of  the  covenant  on  the  other 
side,  the  former  is  not  dependent  on  the  latter.^  Thus, 
suppose  that  in  January,  1892,  A  agrees  to  purchase  land 
of  B  and  covenants  to  pay  a  sum  of  money  on  the  1st  of 
April,  1892.     B  covenants  in  turn  to  convey  the  lands  to 


1  Dey  V,  Dox,  9  Wend.  129;  24  Am. 
Dec.  137;  More  v.  Bonnet.  40  Cal.  251; 
Goald  V.  Banks,  8  Wend.  562;  24  Am. 
Dec.  90;  Gould  v.  Brown,  6  Ohio  St.  538; 
Logan  V.  Hodges*  6  Ala.  699;  Olongh  v. 
Baker,  48  N.  H.  254;  Gillnm  v.  Dennis,  4 
Ind.  417;  Stansbary  v.  Fnnger,  11  GUI  & 
J.  149. 

9  Cases  cited  in  last  note.  Rector  r. 
Pnrdy,  1  Mo.  186;  18  Am.  Dec.  494. 
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8  Matlock  V.  Kinglake,  10  A.  ftE.50; 
Dox  V,  Dey,  3  Wend.  866;  Goodwin  v. 
Holbrook.  4  Wend.  877;  State  r.  Winona 
R.  Co.  21  Minn.  474 ;  Front  Sheet  R.  Co.  r. 
Batler,  50  Cal.  574;  Conch  r.  Ingersoll,  2 
Pick.  292;  McCoy  v.  Bixbee,  6  Ohio  St. 
812 ;  Sayre  v.  Craig,  4  Ark.  10;  87  Am.  Dec 
757;  Bowen  v,  Bailey,  42  Miss.  405;  S  Am. 
Kep.  601. 
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A,  but  no  day  is  fixed  for  the  execution  of  the  conveyance. 
So  soon  as  the  1st  of  April  is  passed,  B  can  sue  A  for  the 
money,  and  it  is  no  answer  to  his  claim  that  he  has  never 
conveyed,  or  offered  to  convey  the  land  to  A.* 

§  447.  Independent  Promises  not  Favored —  Concur- 
rent Promises.  —  The  courts  do  not  favor  independent 
promises,  and  the  modem  cases '  show  that  they  will  not 
construe  promises  to  be  independent  of  one  another  where 
they  form  the  whole  consideration  for  one  another,  or  it 
appears  that  the^  are  to  be  performed  by  each  party  at  the 
same  time,  unless  the  intention  of  the  parties  to  the  contrary 
be  very  clear,  but  a  failure  to  perform  one  promise  will 
exonerate  the  other  party  from  performance  on  his  part.^ 
Where  money  is  to  be  paid  for  something  done  or  delivered, 
it  will  not  be  presumed  that  the  intention  of  the  parties  was 
that  the  money  was  to  be  paid  or  the  thing  done  or  the 
goods  delivered  without  performance  on  the  other  side.^ 

Thus,  in  contracts  for  the  sale  of  goods  the  obligation 
of  the  seller  to  deliver  and  that  of  the  buyer  to  pay  are 
concurrent  conditions  in  the  nature  of  mutual  conditions 
precedent,  and  neither  can  enforce  the  contract  against  the 
other  without  showing  performance  or  readiness  and  will* 
ingness  to  perform  his  own  promise.^  So  in  contracts  for 
service  the  performance  of  the  service  is  a  condition  prece- 


1  Matlook  V.  Klnglske,  tupra. 

s  "The  older  cases,"  says  Qrose,  J., 
InGlazebrookv.  Woodrow,  8  T.  B.,  "lean 
to  constrae  covenants  of  this  sort  to  be 
Independent,  contrary  to  the  real  sense 
of  the  parties  and  the  tme  Jastlce  of  the 
ease." 

S  Marsh  v.  Richards,  99  Mo.  97;  Bank 
of  Columbia  v.  Hagner,  1  Peters,  466; 
Hamilton  v.  Thrall,  7  Neb.  218;  Scheland 
V.  Brpeldlng.  6  Oreg.  258;  Brace  v.  Crews, 
89  Ga.  544;  99  Am.  Dec  467;  Bean  v.  At- 
water,  4  Conn.  8;  10  Am.  Dec  91;  Greene 
V.  Linton,  7  Port.  133;  31  Am.  Dec.  707; 
Powell  V.  R.  K.  Co.,  14  Oregon,  356;Qoig- 
ley  V.   DeHaas,  82  Pa.  St.  387;  Lntz  e. 


Thompson,  87  N.  O.  884;  Brown  «.  Gam- 
mon, 14  Me.  276;  Kelly  v.  Webb,  27  Tex. 
868;  Nipp  V.  DIskey,  81  Ind.  814;  42  Am. 
Rep.  124;  Olark  v.  WeU,  87  111.  488;  29 
Am.  Rep.  60. 

«  King  PhUip  Mills  v.  Slater,  12  R.  I. 
88. 

&  Bank  v.  Hagner,  1  Pet.  456 ;  Sargent 
V.  Adams,  3  Gray,  72;  68  Am.  Dec  718; 
Grandy  r.  McCleese,  2  Jones,  142;  64  Am. 
Dec  674;  Draper  v.  Jones,  11  Barb.  268; 
HoQgh  V.  Rawson,  17  111.  688;  Mets  v.  A1- 
brecht,  52  IlL  491;  Smith  v.  Lewis,  26 
Conn.  110;  Clarke  v.  Wels,  87  Ul.  488;  29 
Am.  Rep.  60. 
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denty  and  the  employe  is  not  entitled  to  payment  withont 
rendering  or  offering  to  render  the  agreed  service.^  So  in 
contracts  for  the  sale  of  land,  the  conveyance  of  the  estate 
and  the  payment  of  the  purchase-money  are,  in  general, 
concurrent  acts  and  dependent  promises,  whether  a  particu- 
lar day  be  appointed  for  completion  or  not ;  and  readiness 
and  willingness  to  complete  on  either  side  is  a  condition 
precedent  to  liability  to  complete  on  the  other.' 

(b)  Divisible  Promises. 

$  448.  Failure  to  Perform  Part  of  DlTlslble  Prom- 
ises.—  Where  the  promises  in  a  contract  are  divisible  it 
is  held  by  some  courts  that  a  failure  of  a  party  to  perform 
them  all  does  not  discharge  the  other  from  his  obligation. 
The  leading  case  on  this  point  is  Simpson  v.  Crippin.^  A 
agreed  with  B  to  supply  him  with  a  given  quantity  of  coal 
to  be  delivered  in  equal  monthly  installments  for  twelve 
months.  B  agreed  to  send  wagons  to  receive  the  coal. 
B  did  not  during  the  first  month  send  wagons  enough  to 
receive  one-twelfth  of  the  coal.  A  rescinded  the  contract. 
It  was  held  that  he  was  not  entitled  to  do  so,  inasmuch  as 
B  was  willing  to  continue  the  contract  as  to  the  remaining 
installments,  and  it  did  not  appear  to  have  been  the  inten- 
tion of  the  parties  to  determine  the  contract  upon  the 
failure  of  one  of  the  parties  to  fulfill  one  of  a  series  of 
terms.  The  principle  of  this  case  has  been  followed  in  a  num- 
ber of  others  both  in  England  and  the  United  States,  ^  while 


1  McMillan  v.  Vanderlip,  12  Johns.  166 ; 
Stark  V.  Parker,  2  Pick.  267;  Olmstead  v. 
Beale,  19  Pick.  628;  Eldridge  v.  Rowe,  8 
ni.  91  ;Bad£rely  v.  Heald,  10  111.  6i;  Han- 
sell  V.  Erlckson,  28  III.  267. 

2  Heard  v.  Wadham,  1  Bast,  619;  Laird 
V.  Pirn,  7  Mees.  A  W.  474;  Manby  v.  Cre- 
moninl,  6  Sx.  808;  Marsden  v.  Moore,  4 
Harl.  A  N.  600;  28  L.  J.  Bx.  288 ;  Rankle 
V.  Johnfton,  80  111.  828;  88  Am.  Dec.  191; 
Freyv.  Johnson,  22  How.  Pr.  816. 

»  L.  R.  8  Q.  B.  14. 
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*  Mersey  Steel  Oo.  v.  Naylor,  Q.  B. 
Diy.  648;  9  App.  Oas.  434;  Trotter 
V.  Heckscher,  40  N.  J.  (Eq.)  666; 
Blackburn  v.  ReUly,  47  N.  J.  (L.)  806; 
Lncesoo  Oil  Oo.  v.  Brewer,  66  Pa.  St. 
851;  Scott  V.  Goal  Co.,  89  Pa.  St.2S7; 
Morgan  v.  McKee,  77  Pa.  St  228;  Gohea 
V.  Piatt,  69  N.  Y.  848.  In  Benjamin  on 
Sales,  §  909,  It  is  said:  "  In  America  the 
law  appears  to  be  fairly  settled  in  ac- 
cordance with  the  decision  in  SimpaoA 
V.  Crippln." 
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some  courts  refuse  to  follow  it.^  The  doctrine  of  Simp^ 
9on  Y.  Crippifij  is  also  followed  where  a  sale  is  made, 
the  price  payable  in  installments,  it  being  held  that  a 
failure  to  pay  one  installment  at  the  agreed  time  does  not 
discharge  the  whole  contract,  but  the  buyer,  by  tendering 
the  future  installments,  may  obtain  the  benefit  of  the  sale.* 

But,  it  seems  to  be  agreed  by  all  courts,  that  the  right  of 
rescission  may  be  exercised  on  failure  to  perform  a  part  or 
installment  of  the  contract: 

First.  Where  by  the  express  terms  of  the  contract,  per- 
formance of  each  stipulation  is  made  a  condition  precedent 
to  the  continuing  obligations  of  the  contract ;  or  where  it 
is  evident  from  the  nature  and  circumstances  of  the  case, 
that  the  regular  performance  of  each  stipulation  was  an 
inducement  to  the  contract,  and  so  goes  to  the  root  of  the 
matter  as  to  make  its  performance  a  condition  of  the  obli- 
gation to  proceed  in  the  contract.^ 

Second.  Where  the  party  in  default  expressly  announces 
or  his  conduct  is  such  as  to  evince  an  intention  to  abandon 
the  contract  or  a  design  no  longer  to  be  bound  by  its 
terms.^  Befusing  to  pay  at  the  time  called  for  by  a  con* 
tract  to  deliver  articles  falls  under  this  exception.^ 

§  449.  Alternative  Promises.  —  Where  promises  are  in 
the  alternative,  i.  e.,  where  the  promisor  agrees  to  perform 
one  of  two  or  more  different  acts,  he  has  a  right  to  elect  which 
one  of  the  alternative  promises  he  will  perform;*  unless 


1  Norrlngton  «.  Wright,  115  U.  8.  188; 
King  PhlUp  MlUs  Oo.v.  Slater,  IS  B.L 
88. 

s  Tiedemsn  Sales,  §  210,  citing  Mer- 
sey Steel  Co.  V.  Na7lor,9App.Ca8.484; 
Hlne  V.  Klasey,  9  Bradw.  106;  Win- 
chester v.  Newton,  2  Allen,  492;  GIU  v. 
Benjamin,  64  Wis.  862. 

•  -Norrlngton  v.  Wright,  SKpra;  Tyson 
«.  Doe,  IB  YL  671;  Gatlln  v.  Tobias,  26  N. 
T.  221 ;  Jenness  v,  Shaw,  85  Mich.  20. 

*  Cnrtls  V.  Qlbney,  69  Md.  181 ;  Brad- 
ley V.  King,  44  111.  389;  Stewart  v.  Many, 


7  Bradw.  608;  Fletcher  v.  Oole,  28  Vt. 
114;  Blackbnm  v,  RelUy,  47  N.  J.  (L.) 
808;  Haines  v.  Tncker,  60  N.  H.  807; 
Stephenson  v.  Cady,  117  Mass.  6;  Beybold 
V.  Voorhees,  80  Pa.  St.  116 ;  Branch  v.  Pal- 
mer, 65  Ga.  210;  Dwlnel  «.  Howard,  80 
Me.  268;  Bobson  «.  bohn,  27  Minn.  888; 
Landeohe  v,  Sarpy,  87  La.  Am.  8S5. 

»  Id, 

•  MeU  9.  Albrecht,  62  UL  491;  Korrla 
V.  Harris,  15  Gal.  226;  Mayer  v,  Dwlnell, 
29  Vt.  298;  Smith  «.  Sanborn,  11  Johna. 
69;  DisboroQgh  r.  Kellaon,  8  Johna.  Oaa. 
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the  election  id  expressly  given  to  the  promisee.^  An  elec- 
tion once  made  is  final  and  irrevocable,'  and  if  the  promisor 
has  a  right  to  do  one  of  two  things  by  a  given  day,  his 
right  of  election  is  lost  if  that  day  passes  without  his  elect- 
ing.^ A  promise  to  pay  a  certain  amount  of  money  on  a 
given  day,  with  a  stipulation  following  that.it  may  be  dis- 
charged in  some  other  commodity,  becomes  an  absolute 
promise  to  pay  money,  if  that  other  commodity  is  not  paid 
on  the  day.^ 

(c)  Subsidiary  Promises. 

§  450.  Subsidiary  Promises  Explained  and  ninstrated^ — 

Where  in  the  contract  there  are  several  promises,  and  it 
appears  that  the  non-performance  of  one  of  them  does  not 
materially  affect  the  contract  or  frustrate  its  main  object, 
then  this  partial  failure  will  not  act  as  a  breach  of  the 
contract,  but  the  other  party  will  have  his  actioa  for  any 
damage  he  may  have  sustained  from  the  failure.^ 

In  Bettini  v.  Oye^^  the  plaintiff,  a  professional  singer, 
entered  into  a  contract  with  the  defendant,  director  of  the 
Boyal  Italian  Opera  in  London,  for  the  exclusive  use  of  his 
services  as  a  singer  in  concerts  and  operas  for  a  considerable 
time  and  upon  a  number  of  terms,  one  of  which  was  as 
follows :  *^  (  7)  Mr.  Bettini  agrees  to  be  in  London  without 
fail  at  least  six  days  before  the  commencement  of  his  en- 
gagement, for  the  purpose  of  rehearsals.''  The  plaintiff 
broke  this  term  by  arriving  only  two  days  before  the  com- 
mencement of  the  engagement,  and  the  defendant  treated 
this  as  a  discharge.     But  the  court  thought  that  this  stipu- 

81;  Choice  v.  Moseley,  1  Bail.  186;  19  8  Choice  v.  Moseley,  1  Ball.  186;  19 

Am.  Dec.  661.  Am.  Dec.  661 ;  BobertB  «.  Beatty,  3  Penr. 

1  N  orris  v.  Harris,  15  CaL  296.    If  tlie  A  W.  68;  21  Am.  Dec.  410. 

promisee  have  the  election,  he  mast  ^  Baker  v,  Todd,  6  Tex.  378;  S5  Am. 

generally  give  notice  of  his  election  to  Deo.  775 ;  Plammer  v.  Eeaton,  9  Yerg. 

the  promisor  before  ho  can  charge  him.  27;  Kalkman  9.  Bayles,  17  Cal.  291. 

Center  v.  Center,  88  N.  H.  318.  &  Weintz  v.  Uafner,  78  ni.  27. 

s  Brown  v.  Ins.  Co.,  1  El.  &  E.  853;  <  1  Q.  B.  Dlv.  188. 
Gath  v.  Lees,  8  Hnrl.  &  C.  558. 
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lation  did  not  so  go  to  the  root  of  the  matter  as  to  render 
the  performance  of  the  rest  of  the  contract  by  the  plaintiff 
a  thing  different  in  substance  from  what  the  contract 
stipulated  for,  but  it  merely  affected  it  in  a  way  which 
could  be  compensated  for  in  damages.  Therefore  it  did 
not  authorize  the  other  party  to  abandon  the  contract.^ 

On  the  other  hand  a  promise  is  not  subsidiary  where  it 
goes  to  the  root  of  the  contract*  so  that  a  failure  therein 
would  frustrate  the  main  object  of  the  contract.  Thus, 
where  a  singer  was  engaged  for  a  season  to  take  the  prin- 
cipal part  in  a  new  opera,  it  was  held  that  her  failure  to 
perform  on  the  opening  and  the  three  next  succeeding 
nights,  went  to  the  root  of  the  contract  and  discharged  the 
other  party  .^  And,  in  general,  where  the  failure  to  perform 
a  contract  is  in  respect  to  matters  which  would  render  the 
performance  of  the  residue  a  thing  different  in  substance 
from  what  was  contracted  for,  the  party  not  in  default  may 
abandon  the  contract.^ 

II. 

CONBrnONAL   PROMISES. 

§  451.  The  Different  Kinds  of  Conditional  Promises. — 

Where  a  person  (say  A)  makes  a  promise  to  another  (say 
B)  which  is  not  an  absolute  promise  but  subject  to  some 
condition,  that  condition  is,  as  regards  time,  either  (a) 
subsequent^  (b)  concurrent  or  (c)  precedent, 

(a)  In  the  case  of  a  condition  subttequent^  the  rights  of 
B  under  A's  promise  are  determinable  upon  a  specified 
event.  The  condition  does  not  affect  the  commencement 
of -B*s  rights,  but  its  occurrence  brings  them  to  a  conclus- 
sion.  We  have  already  dealt  with  conditions  of  this  nature 
in  speaking  of  the  discharge  of  contract  by  agreement.^ 


1  Another  iUnetratloii  of  a  sabsidiaiy  *  PoaBsard  v.  Spiers,  1 Q.  B.  D.  410. 

promise  Is  to  be  found  in  a  warranty  on  s  Leopold  v.  SaUcey,  89  111.  41S. 

a  sale  of  goods.    8eepo«l,  §  454.  *  See  ante,  §  400. 
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(b)  In  the  case  of  a  condition  concurrent ^  the  rights  of 
B  under  A's  promise  are  dependent  upon  his  doing,  or 
being  prepared  to  do,  something  simultaneously  with  the 
performance  of  his  promise  bj  A.  We  have  likewise 
already  treated  of  this  class  of  conditions.^ 

(c)  In  the  case  of  a  condition  precedent^  the  rights  of  B 
under  A's  promise  do  not  arise  until  something  has  been 
done,  or  has  happened,  or  some  period  of  time  has  elapsed. 

§  452.  Suspensory  and  Dependent  Conditions  DIs- 
tingnlshed.  —  There  are  certain  conditions  which  we  have 
already  met '  which  suspend  the  right  to  call  for  perform- 
ance, as,  for  example,  a  condition  that  performance  is  not 
to  be  due  until  the  happening  of  a  future  event,  or  until  the 
doing  of  some  act  by  some  third  person,  or  until  a  de- 
mand or  notice  of  some  kind  is  given.  These  we  shall  call 
suspensory  conditions,  and  are  to  be  distinguished  from 
what  we  are  considering  here,  and  which  we  shall  call  cfe- 
pendent  conditions,  t.e.,  conditions  which  eflfect  a  discharge 
of  contract  by  their  breach,  if  not  performed  at  a  fixed 
time  or  within  a  reasonable  time  from  the  making  of  the 
contract. 

§  453.  Dependent  Conditions  Precedent  Must  be  Per- 
formed or  Promise  Discharged.  —  A  condition  precedent 
of  this  character  is  defined  as  a  promise,  the  untruth  or 
non-performance  of  which  discharges  the  contract.'  If  the 
obligation  of  one  promise  is  expressly  or  impliedly  con- 
ditional upon  the  due  performance  of  the  other,  then  the 
performance  of  the  promise  constituting  the  executory  con- 
sideration is  a  condition  precedent  to  the  liability  to  per- 
form the  other  promise.*  Therefore,  where  A  has  expressly 

1  See  anU,  §  447;  Independent  Prom-      Opdyke,  40  N.  T.  264;  Crane  v.  Klmbel,  S 
i3€B  not  Favored— Ooncarrent  Promises.      Jones  &  S.  456;  Jenkins  v.  Wheeler,  S 

2  See  ante^  §  409.  Keyes,  665;  Pattridge  v.  Gildermelster,  1 
S  Anson  Contr.  808.  Keyes,  99;  Bersch  v,  Sander,  87  Mo.  104 ; 
«  Leake  Oontr.  648 ;  Oakley  V.  Morton,     United  States  o.  Olark,  1   Hemp.  815; 

UK.  T.  96;  62  Am.  Dec.  49;  Boberts  v,     Malbon  v.  Blmey,  11  Wis.  107;  DermoU 
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or  impliedly  agreed  to  do  a  certain  thing  on  condition  that 
B  previously  does  some  other  thing,  if  B  does  not  do  as  he 
agreed  A  is  discharged.^  But  the  promise  of  B,  as  we  have 
seen,^  must  be  in  regard  to  some  matter  which  the  parties 
to  the  contract  have  expressly  stated  shall  be  vital  to  its 
existence,  or  which  upon  a  reasonable  construction  of  the 
contract  they  may  be  deemed  to  have  considered  as  vital. 

§  454.    Condition   and    Warranty     Distingoiflhed.  — 

A  warranty  is  a  promise  of  indemnity  against  a  failure  to 
perform  a  term  in  the  contract ;  it  is  an  express  or  implied 
statement  of  something  which  the  party  undertakes  shall 
be  part  of  the  contract ;  and  though  part  of  the  contract, 
oollateral  to  the  express  object  of  it.  Therefore,  the 
breach  of  a  term  which  amounts  to  a  warranty  will  give  a 
right  of  action^  but  it  will  not,  like  the  breach  of  a  condi- 
tion, take  away  existing  liabilities;  for  it  is  a  mere  promise 
to  indemnify.^ 

Much  confusion  has  resulted  from  the  courts  having 
failed  very  often  to  distinguish  between  a  warranty  and  a 
condition.^  A  warranty  is  express  when  the  seller  actually 
assures  the  buyer  of  the  existence  or  non-existence  of  a 
fact  and  implied  when  the  law  deduces  or  infers  that  assur- 
ance from  the  execution  of  the  contract  of  sale.^  Examples 
of  implied  warranties  upon  the  sale  of  goods  have  been 
already  given  in  a  former  chapter  .• 

It  follows  that  there  is  no  right  in  the  buyer  of  goods  to 
rescind   the  contract  because  of  a  breach  of  warranty  — 


V.  Jones,  2  Wall.  1 ;  Batton  v.  Bassell,  66 
Mioh.  478;  BeU  r.  HofEman,  93  N.  O.  878; 
Elrkpatrlck  v,  Alexander,  00  Ind.  96; 
Bogeis  V.  Sheerer,  77  Me.  823 ;  Harder  v. 
Marlon  Oo.  Ck>m.,  97Ind,  456;  Newhall  v. 
Clark,  8  Onsli.  876;  Busted  v.  Craig,  86 
N.T.  281. 

1  Oases  In  last  note. 

s  AnU,  §  448. 

8  Anson  Oontr.  806;  Chanter  v.  Hop- 
kins, 4  M.  A  W.  404. 


*  See  remarks  of  Abinger,  O.  B.,  in 
Ohanter  v.  Hopkins,  4  M.  ft  W.  379;  and 
of  Martin,  B.,  in  Azemar  v.  Oasella,  L.  R . 
2  0.  P.  677. 

*  Borrekins  v.  Sevan,  8  Rawle,  28; 
Otts  V.  Alderson,10  S.  A  M.  476;  Ter- 
hane  v.  Dover,  86  6a.  648;  Osgood  v. 
l/owis,  2  Har.  A  6.  406;  Neave  «.  Amis, 
6  Wis.  174. 

*  Ante,  Gap.  U,  §  57. 
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otherwise  the  obligation  of  a  wan*aDty  would  not  differ 
from  the  effect  of  a  condition  precedent  —  but  his  remedy  is 
an  action  for  damages.^  But  it  is  said  by  a  recent  author 
on  the  law  of  Sales,'  that  in  the  majority  of  the  American 
States,  for  the  purpose  of  avoiding  circuity  of  action  as  it 
is  claimed,  the  buyer  may  even  after  acceptance  of  the 
goods  bring  his  action  for  breach  of  warranty,  rescind  the 
contract  of  sale  and  return  the  goods,  in  place  of  bringing 
his  action  for  damages.' 


§  455.  Waiver  of  Conditions.  —  The  performance  of  a 
condition  may  be  waived  by  the  party  who  has  a  right  to 
enforce  it,  in  which  case  the  latter  will  be  precluded  from 
relying  upon  the  performance  of  the  residue  as  a  condition 
precedent  to  bis  liability ;  but  must  perform  the  contract  on 
his  part,  and  rely  upon  his  claim  for  damages  in  respect  of 
the  defective  performance.^    Thus,  where  one  of  the  parties 


1  Voorbees  v.  Earl,  S  Hillp  288;  MaUer 
V.  Eno,  14  N.  T.  597;  Hooker  v.  Sidener, 
98  Ind.  290;  Wright  v.  Davenport,  44  Tex. 
164;  Backlngham  v.  Osborne,  44  Oonn. 
138 ;  Street  v.  Blay.  2  Barn.  A  Ad.  466 ;  Day 
V.  Pool,  52  N.  T.  416;  Messmore  v.N.  T. 
Shot,  etc,  Co.,  40  N.  Y.  4S2;  Lawton  v. 
Kell,  61  Barb.  658;  Brlgg  v.  miton,  90 
N.  T.  617;  Freyman  v.  Kneoht,  78  Pa.  St. 
141;  Bunoev.  Beck,  48  Mo.  279;  Lyon  «. 
Bertram,  20  How.  149.  In  Briffg  v.  Hil- 
ton, 99  N.  T.  529,  it  is  said :  *«  If  the  sale 
is  of  existing  and  speciflo  goods, 
with  or  without  warranty  of  quality, 
the  title  at  once  passes  to  the  purchaser, 
and  where  there  is  an  express  warranty, 
it  is,  if  untrue,  at  once  broken,  and  the 
▼endor  becomes  liable  in  damages,  but 
the  purchaser  cannot  for  that  reason 
either  refuse  to  accept  the  goods  or  re- 
turn them.  If  the  contract  is  executory, 
and  the  goods  yet  to  be  manufactured, 
no  title  can  pass  until  delivery  or  some 
equivalent  act  to  which  both  parties 
assent;  and  when  offered,  the  vendee 
may  reject  the  goods  as  not  answering 
the'  bargain,  but  If  the  sale  was  with 
warranty,  ho  may  receive  the  goods^ 
and  then  the  same  consequences  attach  v. 
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as  in  the  former  cases,  and  among 
others,  the  right  to  compensation  If  the 
warranty  is  broken. 

•  Tiedeman  Sales,  §  197. 

s  Dorr  v.  Fisher,  1  Gush.  271;  Moiae 
V.  Bracket!,  98  BCass.  209;  MarshaU  v. 
Perry,  67  Me.  78;  Bogers  v.  Hanson,  85 
Iowa,  288;  Gates  v.  Bliss,  48  Vt.  298; 
Toughiogheny  Iron  Co.  v.  Smith,  66  Pa. 
St.  840:  Marsh  v.  Low,  66  Ind.  271 ;  Moral 
School  Township  v.  Harrison,  74  Ind.  VS; 
Dill  V.  Ferrell,  46  Ind.  268;  O'Malley  r. 
Hendrlckson,  29  N.  J.  (L.)  871 ;  Balph  r. 
Chicago,  etc,  Co.,  82  Wis.  177;  Butler 
V,  Northumberland,  60  N.  H.  88 ;  Jack 
V.  Des  Moines  B.  Co.,  68  Iowa,  899; 
Hyatt  V.  Boyle,  6  GUI  &  J.  121 ;  Marston 
V.  Knight,  29  Me.  841 ;  Bryant  v.  Isburgh» 
13  Gray,  637;  Warder  v,  Fisher,  48  Wis. 
888 ;  Buff  v.  Jarrett,  94  ni.  475;  Byeis  v. 
Chapin,  28  Ohio  St.  806. 

«  Ellen  V.  Topp,  6£x.  441;  Orayes  v. 
Legg.  9  Ex.  717;  23  L.  J.  Ex.  831 ;  Kehn 
V.  Bumess,  S  Best  A  S.  765;  82  !•.  J.  Ex. 
206;  Shaw  v.  Lewiston  Tp.  Co.,  2  P.  A  W. 
454;  McCord  v.  West  Feliciana  Co.,  8  La. 
Ann.  786;  Haden  v.  Coleman,  78  N.  Y. 
667;  Smith  «.  Alker,  102  N.  T.  87;  Murrsy 
Farthing,  6  Mo.  861 ;  Hobart  v.  Beera, 


CH.  XVI.] 


DISCHARGE   BY  BREACH. 


§    455 


to  a  contract  is  bound  to  do  certaia  work  within  a  certain 
time*,  and  fails  to  complete  it  within  the  stipulated  time,  and 
the  other  party  urges  him  to  go  on,  this  is  a  waiver  of  strict 
performance  as  to  time,  and  a  recovery  may  be  had  on  the 
basis  of  the  amount  and  value  of  the  work  done,  reckoned 
at  the  contract  price,  deducting  damages  for  the  delay .^ 

Waiver  may  be  express  or  implied,  but  to  constitute  a 
waiver,  the  acts  or  circumstances  relied  on  to  constitute  it 
must  have  been  performed  or  have  transpired  after  the 
party  against  whom  the  waiver  is  urged  knew,  or  should 
have  known,  the  facts  constituting  the  breach.^  The  act  or 
words  must  show  an  intention  to  waive  the  right  of  enforc- 
ing the  condition  in  order  to  constitute  a  waiver.'  And 
although  mere  delay  or  negligence  in  the  enforcement  of  the 
condition  does  not,  in  itself,  amount  to  a  waiver,^  it  is  a 
fact  from  which,  if  it  be  not  explained  by  the  proof  of 
facts  which  make  the  delay  reasonable  or  inevitable,^ 
waiver  may  be  inferred.*  A  mere  mental  determination  to 
waive  the  performance  of  the  condition  will  not,  if  uncom- 
municated  by  acts  or  words,  constitute  a  waiver.^ 


SSKaiL  829;  Reformed  Oburoh  v.  Brown, 
WBarb.  888;  4  Abb.  App.  81;  Bristol  «. 
Traoy,  21  Barb.  886;  Weaver «.  Wisner, 
51  Barb.  688. 

1  PbiUips  V.  Seymoar,  91  U.  S.  646; 
Eyster  v.  ParroU,  83  111.  517. 

9  Dodge  V,  Minn.,  etc., Hoofing  Co.,  U 
IClnn.  49.  Payment  or  part  payment  for 
work  done  is  not,  of  itself,  and  wltbont 
regard  to  the  clrcamstanoes  under  which 
It  waa  made,  oonclosWe  cyidouoe  of  a 
waiver  of  claims  for  defects  In  the  work. 
Moolton  «.  MoOwen,  108  Mass.  687 ;  Mor- 
rtion  9.  Oammings,  88  Vt.  486. 

•  Flshbaok  v.  Van  Dnsen,  88  Minn. 
U7;  FaUer  v.  Bean,  8S  N.  H.  890;  Far- 
loir  V.  SUls,  15  Gray,  »9;  Hammett  v. 


Linnemann,  48  N.  T.  889;  Smith  v.  Dan- 
nie, 6  Pick.  869. 

«  Flshback  v.  Van  Dnsen,  88  Minn. 
U7;  Farlow  v.  Ellis,  15  Gray,  229. 

*  Stone  V.  Perry,  16  Me.  48;  Whitney 
V.  Eaton,  14  Gray,  885;  Goldsmith  v. 
Bryant,  86  Wis.  84;  Hlrschom  v.  Canney, 
98  Mass.  149;  Sondder  v.  Bradbury,  106 
Mass.  488. 

•  Smith  V,  Dennis,  6 Pick.  868;  Hatch- 
ings V,  Munger,  41  K.  Y.  155;  Flshback 
V,  Van  Dnsen,  88  Minn.  Ill ;  Mixer  v. 
Cook,  81  Me.  840;  Scadder  «.  Bradbury, 
106  Mass.  487;  Goldsmith  v.  Bryant,  26 
Wis.  54;  Bowen  «.  Bark,  18  Pa.  St.  146. 

T  MazweU  V.  Briggs,  17  Vt.  176. 
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THE  BBHEDIBS  UFON  THE  CONTRACT. 


{  46G.  TUK  Rbmjbdiks  for  Brkach  or  a  Comtkact. 


8>  497 


§  456.    The  Remedies  for    Breach  of    a  Contract. — 

For  all  the  rights  invaded  and  all  the  wrongs  suffered  in 
and  about  the  contract  and  during  the  period  of  the  con- 
tractual relation  Bemedies  are  given  by  the  law  to  the  party 
injured.  These  remedies  are  of  various  kinds,  and  they 
may  relate  to  or  grow  out  of  the  making  of  the  contract, 
or  they  may  relate  to  and  grow  out  of  the  breach  of  the 
contract.  The  former  have  been  treated  in  several  of  the 
preceding  chapters,  while  the  latter  will  be  discussed  in  the 
next  succeeding  chapters. 

The  remedies  open  to  a  person  who  is  injured  by  the 
breach  of  a  contract  made  with  him,  are  of  two  kinds :  he 
may  seek  to  obtuin  damages  for  the  loss  he  has  sustained ; 
or  he  may  seek  to  obtain  specific  performance  of  the  con- 
tract which  the  other  party  has  refused  or  neglected  to 
perform.^ 

1  Every  breach  of  oontraot  entitles  certain  ciroainBtance«  that  tpec^/le  per- 

the  injored  party  to  damages,  though  fornumce  can  be  obtained.     See  jkmI, 

they  be  hot  nominal ;  bot  It  Is  only  in  the  §  472. 
case  of  certain    contracts  and    under 
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CHAPTER  XVn. 

DAMAGES. 

SiOTiON  457.  Introductory. 

458.  Foundation  principle  of  damages  is  compensation. 

459.  Measure  of  damages  —  Bules  in  Hadley  v.  Baxendale* 
460.'  First  rule  in  Hadley  o.  Baxendale. 

461.  Second  rule  in  Hadley  v.  Baxendale. 

462.  Third  and  fourth  rules  in  Hadley  v.  Baxendale. 
468.  Punitive  damages  and  injuries  to  feelings. 

464.  Duty  not  to  increase  damages. 

465.  Liquidated  damages  and  penalties  distinguished. 

466.  Same  —  Construction  of  contracts  as  to 

467.  Same  ^  Bules  for  construction  of  such  contracts. 

468.  Becovery  for  what  has  been  done  under  uncompleted  ooii« 

tract  —  ¥niere  contract  divisible. 

469.  Same  —  Where  contract  entire. 

470.  Same  —  ¥niere  default  in  performance  willful. 

471.  No  second  action  for  same  damage. 

§  457.  Introductory.  — We  oome  now  to  the  question  — 
the  contract  being  broken  and  an  action  for  damages  being 
brought  upon  it,  and  the  damages  being  unliquidated,  t.  e.y 
unascertained  in  the  terms  of  the  contract  itself  ,^  —  what  is 
the  amount  which  the  plaintiff,  if  successful,  is  entitled  to 
recover,  t.  e.,  what  is,  to  use  the  legal  term,  the  mecuure  of 
damages  f 

§  458.  Foundation  Principle  of  Damages  is  Compensa* 
tion.  —  The  rule  of  law  is  that  where  a  party  sustains  a 
loss  by  reason  of  a  breach  of  contract,  he  is,  so  far  as 
money  can  do  it,  to  be  placed  in  the  same  situation,  with 
respect  to  damages,  as  if  the  contract  had  been  perform- 
ed.^   In  other  words  compensation  to  the  injured  party  is 


I  Seepoff,  f  466w  s  Bobinson  «.  Harman,  1  Ex.  88B. 

501 


§  459 


DAMAGES. 


[part  T. 


the  foundation  principle  of  damages.^  Thus,  where  no  loss 
accraes  from  the  breach  of  contract,  the  plaintiff  is  neirer- 
theless  entitled  to  a  verdict,  bu^.  for  **  nominal  "  damages 
only;  nominal  damages  meaning  *<  a  sam  of  money  that 
may  be  spoken  of,  but  that  has  no  existence  in  point  of 
quantity,"^  or,  as  they  have  been  called  by  an  old  writer,  "  a 
mere  peg  to  hang  costs  on/"  On  a  breach  of  a  promise 
to  pay  a  certain  sam  of  money,  nothing  more  than  the  sum 
due  can  be  recovered,^  the  possible  loss  to  the  creditor  bj 
being  kept  out  of  his  money  not  being  allowed  to  be  con* 
sidered  by  the  jury  in  assessing  damages. 

§  459.  Measure  of  Damasres  — Boles  in  Hadley  v.  Bax- 
endale.  — The  leading  case  is  Hadley  v.  Baxendale.^  Here 
Hadley  &  Co.  were  owners  of  a  mill,  and  the  shaft  of 
one  of  their  engines  having  broken  they  gave  it  to  the 
defendant,  a  carrier,  to  take  to  an  engineer  to  serve  as 
a  pattern  for  a  new  one;  the  defendant's  clerk  being  in- 
formed that  the  mill  was  stopped  and  that  the  shaft  must 
be  delivered  immediately.  But  through  the  negligence  of 
the  defendant  the  shaft  was  not  delivered  promptly  and  in 
eonsequence  Hadley  &  Co.  did  not  get  the  new  shaft  until 
several  days  after  they  otherwise  would  have  done,  the  mill 
in  the  meantime  remaining  silent  and  idle  to  the  pecuniary 
loss  of  the  proprietors.  For  the  loss  of  the  profits  which 
they  would  have  made  if  the  new  shaft  had  come  to  them 


1  Griffin  V.  Colyer,  16  N.  Y.  494;  Noble 
V,  Ames  Hanaf.  Oo.,  113  Masn.  497; 
Oroacher  v,  Oakman,  8  Allen,  185;  Tofts 
V.  Plymouth  Gold  Mining  Co.,  14  Allen, 
407;  Backley  «.  Bnckley,  12  Nev.  439; 
Allison  V.  Chandler,  11  Mich.  552; 
Fried  lander  V.  Pagh,  48M1B8.  Ill;  Mc- 
I<elland  «.  Snider,  18  IlL  68;  King  r. 
GilBon,  82  111.  348;  83  Am.  Dec  269; 
Hillebrantv.  Brewer,  6  Tex.  46;  55  Am. 
Dec.  757 ;  Ooborn  v.  Stassen,  25  Kan.  786 ; 
Eckel  V.  Murphey,  15  Pa.  St.  488;  53  Am. 
Dec  607. 

*  Beaumont  v.  Greathead,  2  0.  B.  494; 
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Fulkerson  v.  Bads,  19  Mo.  (App.)  620; 
Heichew  v,  HamUion,4  G.  Greene,  317; 
61  Am.  Deo.  1*22;  First  Nat.  Bk.  v.  TeL 
Co.,  30  Ohio  St.  655;  27  Am.  Rep.  486. 

>  See  Stanton  r.  N.  T.  R.  Co.,  69  Conn. 
272;  21  Am.  St.  Rep.  110. 

*  Interest  is  also  allowed  by  statute 
in  most  of  the  States.  See  the  pro  vis* 
ions  of  the  statutes  in  1  Stimson's 
American  Statute  Law.  As  to  the  recoT- 
ery  of  Interest  generally  see  Lawaoa 
Rights,  Rem.  &  Pr.,  §§  2484-2468. 

»  9  Ex.  341. 


CH.  XVII.] 


DAMAGES. 


§    459 


when  they  expected  it,  Hadley  &  Co.  brought  an  action  and 
the  question  was  whether  the  damages  were  too  i emote. 
The  court  held  that  if  the  carrier  had  been  made  aware 
that  a  loss  of  profits  would  result  from  delay  on  his  part 
he  would  have  been  answerable.  But  it  did  not  appear 
that  he  knew  that  the  want  of  the  shaft  was  the  only  thing 
which  was  keeping  the  mill  idle,  and  therefore  he  could  not 
be  liable  for  the  loss  of  profits.  The  court  laid  down  the 
following  as  the  rules  for  ascertaining  the  measure  of  dam- 
ages in  action  for  breaches  of  contract,  viz. : — 

Where  two  parties  have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  of  contract  should  be : 

( 1 )  iSucfi  as  may  fairly  and  reasonably  be  considered  as 
arising  naturally ^  t.  e.,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself 

(2)  iSucfi  a«  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties^  at  the  time  they  mxide  the 
contract^  as  the  probable  result  of  the  breach  of  it, 

(3)  Such  as  arose  out  of  the  special  circumstances  under 
which  the  contract  was  made^  where  such  circumstances 
were  communicated  by  the  plaintiff^  to  the  defendant. 

(4)  But  J  if  these  special  circumstances  were  wholly  un- 
known  to  the  party  breaking  the  contract^  Ae,  at  the  most^ 
can  only  be  supposed  to  have  had  in  his  contemplation  the 
amount  of  injury  which  would  arise  generally^  not  affected 
by  any  special  circumstances. 

Hadley  v.  Baxendale,  and  the  principles  it  lays  down  re- 
garding the  measure  of  damages,  have  been  followed  in  all 
the  courts  of  the  United  States,^  We  shall  now  examine 
the  four  rules  in  detail. 


1  Damages  are  said  to  be  either  gen- 
eral or  tpe-  iaL  General  damages  are  the 
consequence  of  the  breach  of  contract, 
or  other  injurloas  act,  lirespeclive  of 
any  special  ci  comstances ;  ns  the  loss  of 
money  caused  by  the  non-payment  of  a 
debt,  or  the  deprivation  of  goods  caused 


by  a  failure  to  dellyer  under  a  contract 
of  sale.  Vanderslice  v.  Newton,  4  N.  Y. 
130.  Special  damages  are  the  further 
consequence  caused  by  the  breach  of 
contract  happening  under  special  cir- 
cumstances, as  where  a  contract  is 
made  or  goods  are  ordered  for  a  special 
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§  461 


DAMAGES. 


[part  V. 


§  460.  First  Bale  in  Hadley  y.  Bazendale.  —  It  will  be 
obseryed  that  the  first  rule  in  Hadley  v.  Baxendale^  re- 
quires that  the  damages  shall  be  the  natural  result  of  the 
breach.  This  means  that  the  injury  arising  from  the  breach 
must  be  immediately  connected  with  the  breach  of  contract, 
and  not  merely  connected  with  it  through  a  series  of  causes 
intervening  between  the  immediate  consequences  of  the 
breach  and  the  damage  complained  of.^  Thus,  where  an 
opera  house  was  not  completed  at  the  time  agreed,  where- 
by one  of  the  singers  took  cold  and  the  lessee  lost  the  an- 
ticipated receipts  of  the  performance,  it  was  held  that  the 
damage  arising  from  the  sickness  of  the  performer  was  too 
remote  to  be  the  subject  of  recovery.^ 

But  as  the  natural  result  of  one  breaking  his  contract  is 
to  cause  the  other  to  suffer  personal  trouble  and  inconven- 
ience '  or  to  put  him  to  expense  in  carrying  out  what  the 
defendant  had  agreed  to  do,^  damages  for  these  where  thej 
naturally  flow  from  the  breach  of  tiie  contract  are  properly 
recoverable, 

§  461.  Second  Bole  in  Hadley  v.    Baxendale. — The 

damage  may  also  include  such  matters  as  both  parties,  in 
making  the  contract,  might  reasonably  expect  to  be  the 
consequence  in  the  particular  case;  and  in  regard  to  which, 
therefore,  they  must  be  taken  to  have  intended  to  contract.* 


purpose,  which  porpose  fails  by  reason 
ol  the  default  In  performance.  Smith 
V.  Sherman,  4  Gush.  406. 

1  Jackson  v.  Adams,  9  Mass.  484;  6 
Am.  Deo.  94;  Bond  v.  Qnattlebaum,  1 
McCord,  684;  10  Am.  Dec.  702;  Ashe  v, 
De  Bossett,  5  Jones,  299;  72  Am.  Dec. 
652;  MUhels  Mfg.  Oo.  v.  Day,  60  Iowa, 
250;  Bellmeyeri;.  Wagner,  91  Fa.  St.  92; 
Flnstenburg  v.  Fawsett,  61  Md.  184; 
Blanchard«.  Ely,  21  Wend.  342;  34  Am. 
Dec.  260;  Herring  v.  Scaggs,  62  Ala.  180; 
84  Am.  Hep.  4;  Osborne  v.  Poket,  38 
Minn.  10;  Friend,  etc.  Lumber  Co.  v. 
Miller,  67  Cal.  464;  McGrOvern  v.  Lewis, 
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66  Pa.  St.  231;  94  Am.  Dec.  60;  Mackej 
V.  Olsen,  12  Oregon,  429. 

9  Academy  of  Music  v.  Hackett,  S 
HUt.  217. 

*  Hobbs  V.  B.|B.  O.  L.  B.  10  Q.  B.  lU  ; 
Lord  Manners  v,  Johnson,  L.  B.  1  Oh. 
Dlv.  673. 

*■  Barker  v.  Mann,  6  Bush,  672 ;  96  Am. 
Dec.  373. 

&  Goodloe  V,  Bogers,  9  La.  Ann.  276; 
61  Am.  Dec.  206;  Cutting  v.  Grand  Trunk 
R.  R.  Co.,  18  Allen,  886 ;  Hurd  v.  Dens- 
more,  63  N.  H.  171 ;  Buffalo  Barb  Wire 
Oo.  r.  Phillips,  64  Wis.  888;  Honstoa 
B.   Co.   V.   Hill,  68  Tex.  886;  ShooM  •• 


CH.  XVII.] 


DAMAGES. 


§   461 


Tbas,  where  a  landlord  agreed  in  a  lease  of  a  farm  to  repair 
the  fences  so  as  to  secure  the  crop,  and  failed  to  do  this, 
and  cattle  broke  in  and  injured  the  crops,  it  was  held  that^ 
he  was  liable  for  that  damage  to  the  crops,  for  it  was  obvious 
in  such  a  case  that  such  a  damage  must  have  been  under- 
stood by  the  parties  to  be  a  probable  result  of  a  breach.^ 
And  this  rule  permits  the  recovery  of  anticipated  profits 
where  their  loss  might  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties,  at  the  time  of  the 
making  of  the  contract,  as  the  result  of  non-performance,' 
provided  the  loss  of  the  profits  be  the  natural  and  necessary 
result  of  the  breach  ^  and  not  losses  arising  from  other 
collateral  undertakings  entered  into  upon  the  faith  of  the 
promise.^  But  the  only  profits  that  can  be  compensated  for 
are  such  as  are  not  merely  speculative  or  conjectural  but 
which  are  capable  of  being  ascertained  by  the  rules  of 
evidence,  to  a  reasonable  degree  of  certainty.^ 


KeiBwaanger,  18  Mo.  App.  S46;  Hammer 
V.  Sohoenf elder,  47  Wis.  469;  Shepard  v, 
MUwaakee  Gas  Co.,  16  Wis.  818 ;  IlllnoiB 
Central  R.  B.  Co.  v.  Cobb,  64  lU.  198; 
Fleming  V.  Beok,  48  Pa.  St  812;  Tme  v 
International  Tel.  0o.,60  Me.  U;  11  Am. 
Bep.  168. 

1  OaWer  v.  mil,  88  Ala.  68;  44  Am. 
Bep.  134. 

t  IT.  S.  V.  Betaan,  110  U.  8. 838 ;  Boyd  v. 
Meighan,  48  N.  J.  L.  404;  Hubbard  v. 
Bowell,  51  Conn.  428;  Schneider  v.  U.  S., 
19  Ot.  of  CI.  647;  Adams  Ex.  Co.  v. 
Egbert,  86  Pa.  St.  860;  78  Am.  0eo.  888; 
Taf  t  V.  Tiede,  65  la.  370. 

3  Coweta  Falls  Manfg.  Oo.  v.  Bogers, 
19  Ga.  416;  66  Am.  Dec.  603 ;  McEinnon  r. 
McBwan,  48  Mich.  106;  42  Am.  Bop.  458; 
Hoy  V.  Qronoble,84  Pa.  St.  9 ;  76  Am.  Dec 
628;  Simmons  v.  Brown,  5  B.  1. 299;  78 
Am.  Dec  66;  Adams  Ex.  Co.  v,  Egbert, 
86  Pa.  St.  860;  78  Am.  Dec  882;  Field  v. 
a.  S.,  16  Ct  of  01.  434;  Pitta.  Steel  Oo.  v. 
Hinckley,  17  Fed.  Bep.  684;  Goodrich  v. 
Hubbard,  61  Mich.  68;  Wlsner  r.  Barber, 
10  Or.  342;  Falrchlldv.  Boger8,32  Minn. 
260;  Donnell  r.  Jones,  17  Ala.  689;  52  Am. 
Dec  194;  Fuller  v.  Curtiss,  100  Ind.  287; 


50  Am.  Bep.  786;  Howe  Machine  Oo.  v. 
Bryson,  44  la.  169 ;  24  Am.  Bep.  786. 

4  Masterton  v.  Mayor,  7  Hill,  61 ;  42 
Am.  Dec  38;  Wallace  v.  Ah.  Sam,  71  CaL 
197;  60  Am.  Bep.  634;  Bridges  v.  Lanham, 
14  Neb.  369;  45  Am.  Bep.  121. 

»  GHffln  r.  Colver,  16  N.  T.  489;  69  Am. 
Dec  718;  Mnldrew  «.  Norrls,  2  Cal. 
74;  66  Am.  Dec  818;  Wolcottv.  Mount, 
86  K.  J.  (L.)  202;  18  Am.  Bep.  438; 
88  N.  J.  (L.)  496;  90  Am.  Bep. 
425;  Miss.,  etc.  Boom  Oo.  v.  Prince, 
84  Minn.  71;  Union  Beflnlng  Co.  v. 
Barton,  77  Ala.  148;  Brlghamv.  Carlisle, 
78  Ala.  243;  96  Am.  Bep.  28;  FairchUd  v. 
Bogers,  82  Minn.  269 ;  Hubbard  v,  BassoU, 

51  Conn.  423;  Sterling  Organ  Co.  v. 
House,  25  W.  Va.  64 ;  Howe  Machine  Co. 
r.  Bryson,  44  la.  159;  24  Am.  Bep.  785; 
Lewis  r.  Atlas  Mut.  Ins.  Co.,  61  Mo.  634 ; 
AlUs  V.  McLean,  48  Mich.  432;  Miller  v. 
Jannett,  63  Tex.  87 ;  Jones  v.  Nothrop,  7 
Colo.  1.  These  cases  exclude  the  recoy  • 
eryof  expected  profits,  not  because  Ihey 
are  profits  but  because  there  is  no 
method  of  ascertaining  with  certainty  the 
amount  which  should  be  allowed.  A 
decision  quite  at  variance  with  these 
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§  462.  Third  and  Fourtli  Boles  in  Hadley  v.  Baxen- 
dale.  — The  third  and  fourth  rules  growo  out  of  the  sec- 
ond and  amount  to  this,  viz. :  that  any  special  loss  which 
might  accrue  to  the  plaintifF,  but  which  would  not  naturally 
and  obviously  flow  from  the  breach  but  for  special  circum- 
stances in  the  contract,  is  not  recoverable,  unless  it  be  shown 
that  those  circumstances  were  known  to  the  defendant,  in 
which  case  the  law  presumes  that  the  consequences  of  the 
breach  were  contemplated.  This  principle  is  well  stated  by 
Earl,  C.  J.,  in  a  New  York  case.*  **  Parties  entering  into 
contracts  usually  contemplate  that  they  will  be  performed, 
and  not  that  they  will  be  violated.  They  very  rarely 
actually  contemplate  any  damages  which  would  flow  from 
any  breach,  and  very  frequently  have  not  sufficient  inlfor- 
mation  to  know  what  such  damages  would  be.  *  *  *  A 
party  is  liable  for  all  the  direct  damages  which  both  parties 
to  the  contract  would  have  contemplated  as  flowing  from 
its  breach,  if,  at  the  time  they  entered  into  it,  they  had 
bestowed  proper  attention  upon  the  subject,  and  had  been 
fully  informed  of  the  facts." 

§  463.  Punitive  Damagres  and  Injuries  to  Feelings. — 

Damages  in  an  action  for  breach  of  contract  are  always  by 
way  of  compensation  and  not  of  punishment.  Hence  a 
plaintiff  can  never  recover  more  than  such  pecuniary  loss  as 
he  has  sustained.     Nor  can  he  ( as  he  may  in  an  action  of 


oonolnsionB  Is  the  oase  of  Wakeman  v. 
Wheeler,  etc.,  8.  M.  Co.,  101 N.  Y.  805;  54 
Am.  Rep.  676,  where  It  Is  laid  down  that 
profits  If  they  are  the  natural  resalt  of 
the  breach  are  none  the  less  recoverable 
because  It  Is  difflcalt  to  ascertain  the 
amoant,  but  the  jury  mast  come  as  near 
to  a  Just  verdict  as  the  nature  of  the 
case  admits.  And  this  seems  to  be  the 
English  rule.  Thus  in  Simpson  v.  L.  A 
K.  W.  R.  Oo.,  1  Q.  B.  Div.  874,  a  manu- 
facturer was  in  the  habit  of  sending 
specimens  of  his  goods  for  exhibition  to 
agricultural  shows,  and  he  made  a  profit 
by  the  practice.      He  intrusted   some 
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such  goods  to  a  railway  company,  who 
promidcd  the  plaintiff,  under  cir- 
cumstances which  should  have  brought 
his  object  to  their  notice,  to  deliver  the 
goods  at  a  certain  tovm  on  a  fixed  day. 
The  goods  were  not  delivered  at  the 
time  fixed,  and  consequently  were  late 
for  a  show  at  which  they  would  have 
been  exhibited.  It  was  held  that  though 
the  ascertainment  of  damages  was  diffi- 
cult and  speculative,  this  dlflicnlty  was 
no  reason  for  not  giving  any  damage*  at 
all. 

I  Leonard  v.  Now  York  Tel.  Oo.,  41 
N.  Y.  544;  1  Am.  Bep.  447. 
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tort)  recover  for  mere  disappointment,  or  injury  to  the 
feelings,  or  vexation  of  mind,  caused  by  the  breach.^  To 
this  general  rule,  however,  the  breach  of  promise  of  mar- 
riage is  an  exception,  for  in  such  case  the  feelings  of  the 
person  injured  are  taken  into  account,  apart  from  such 
specific  pecuniary  loss  as  can  be  shown  to  have  arisen.^ 

§  464.  Duty  Not  to  Increase  Damages.  —  One  injured 
by  a  breach  of  contract  is  required  by  the  law  to  make 
reasonable  exertions  to  render  the  injury  as  light  as  possi- 
ble ;  and  if,  instead  of  so  doing,  he,  through  his  negligence 
or  willfulness,  allows  the  damages  to  be  unnecessarily 
enhanced,  the  increased  loss  falls  upon  him.^  Thus 
where  one  has  employed  an  agent  to  procure  insurance  on 
his  property,  and  knows  of  his  neglect  to  do  so  in  ample 
time  to  procure  it  himself,  he  cannot  hold  the  agent  for  a 
loss  by  such  neglect.^ 

§  465.  lilquidated  Damages  and  Penalties  Distin- 
gaislied.  —  The  parties  to  a  contract  not  infrequently 
assess  the  damages  at  which  they  rate  a  breach  of  the 
contract  by  one  or  both  of  them,  and  introduce  their 
assessment  into  the  terms  of  the  contract.  This  is  perfectly 
legal,  and  on  a  breach  the  sum  agreed  upon  becomes  the 
measure  of  damages;  *  as,  for  example,  a  stipulation  in  a 
building  contract  that  if  the  building  is  not  completed  by  a 
certain  day  the  contractor  will  pay  a  certain  fixed  sum  for 
each  day  or  week  or  month  he  is  in  default,'  or  an  agree- 


i  HoQSton,  etc,  &.  &.  Co.  v.  Shirley,  64 
Tex.  126. 

*  Frost  V,  Knight,  L.  IL  7  Ex.  116; 
Dnche  r.  Wilson,  87  Han,  619;  Johnson 
V,  TravlB,  83  Minn.  281;  Coit  v.  Wallace, 
24  N.  J.  L.  291 ;  Thorn  v.  Knapp,  42  K. 
Y.  474 ;  1  Am.  Rep.  961 ;  Royal  v.  Smith, 
40  la.  615;  Dapont  v,  McAdow,  6  Hoot. 
226;  Reed  v.  Clark,  47  Oal.  194;  Collins 
v.Mack,31  Ark.685. 

*  Hamilton  v,  McPberson,  28  N.  T.72; 


84  Am.  Deo.  880;  Wright  v.  Metropolis 
Bank,  110  K.  Y.  237;  6  Am.  St  Rep.  866. 

*  Brant  9.  Gallop,  lU  lU.  487;  58  Am. 
Rep.  688. 

ft  Pearson  v.  Williams,  24  Wend.  246; 
26  Wend.  630;  Williams  v,  Vanoe,  9  S.  O. 
874 ;  80  Am.  Rep.  26 ;  Lynde  «.  Thompson, 
2  Allen,  456;  Giiles  v.  Hall,  7  Phlla.  425; 
Tardevoau  o.  Smith,  Hardin,  175;  8  Am. 
Dec.  727. 

•  Watts  9.  Sheppard,2  Ala.425;  Wor 
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ment  iu  a  contract  of  sale  that  a  certain  sum  shall  be 
deducted  from  the  purchase  price  if  the  quantity  is  not 
delivered  as  agreed.^  These  are  called  *^  liquidated 
damages.*' 

But  the  parties  in  affixing  a  fixed  sum  for  the  non-per- 
formance of  his  promise  by  one,  or  each  of  them,  may 
have  intended  not  to  assess  the  damages  at  which  they 
rate  the  non-performance  of  the  promise,  but  to  secure  its 
performance  by  the  imposition  of  a  penalty  in  excess  of  the 
actual  loss  likely  to  be  sustained.  And  in  this  case,  the 
amount  recoverable  is  limited  to  the  loss  actually  sustained, 
regardless  of  the  sum  undertaken  to  be  paid  by  the 
defaulter.'    These  are  called  **  penalties.**  ^ 

§  466.  Same  —  Constractioii  of  Contraciss  as  to.  —  The 

courts  will  always  construe  the  contract  in  harmony  with 
the  intention  of  the  parties,  and  without  regard  to  the  terms 
used.  If  the  general  effect  of  the  agreement  shows  that 
they  intended  to  provide  for  a  penalty  they  will  restrict  the 
recovery  to  the  actual  damages  incurred  although  the  words 
<^  liquidated  damages,"  are  used  in  the  instrument.^     So, 


rail  V.  McCllngham,  5  Strob.  115;  LouiB 
V.  Brown,  7  Or.  8SB;  Hall  v,  Orowley,  ft 
Allen,  S04;  81  Am.  Dec.  746. 

1  Berghelm  v.  Blaenayon  Iron  Oo.,  L. 
R.10Q.B.317. 

2  Whitfield  9.  Levy,  85  K.  J.  (L.)  149; 
Shiel  V.  McNitt,  9  Paige,  101;  Kiyer  v 
BoBsroan,  18  Barb.  50 ;  Perkins  v.  Lymann 
11  Mass.  8S;  Mqrse  v,  Uathbom,  42  Mo. 
594;  97  Am.  Deo.  359;  Berry  v.  Wisdom, 
3  Ohio  St.  844;  Carry  v.  Larer,  7  Pa.  St. 
470;  49  Am.  Dec.  486;  Shreve  v.  Brereton, 
51  Pa.  St.  175;  Heatwole  v.  Gorrell,  35 
Kan.  697 ;  Bradstreet  «.  Baker,  14  R.  L 
546;  Pcnnybacker  v.  Jones,  106  Pa.  St. 
287;  Lansing  v.  Dodd,  45  N.  J.  (L.)  525; 
Daily  9.  Litchfield,  10  Mich.  29;  Trustees 
V.  Walrath,  27  Mich.  232;  Daniel  r. 
Brown,  54  Me.  468. 

'  Thos  in  bonds,  the  penalty  is  gen- 
erally placed  at  doable  the  sam.yet  only 
the  exact  amount  of  damage  caused  by 
the  non«performanoe  can  be  recoTered. 
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But  there  is  this  distinction  between 
bonds  and  other  written  instruments.  In 
an  action  on  a  bond  the  obligee  can  In 
no  case  recoyer  more  than  the  amount 
of  the  penalty.  Warden  v.  Nielson,  1 
Murph.  275;  3  Am.  Dec.  691;  Carter  v. 
Carter,  4  Day,  30;  4  Am.  Dec.  177;  Cherry 
V.  Mann,  Cooke,  268;  5  Am.  Deo.  806; 
Lombard  v.  Mayberry,24  Neb.  674;  8  Am. 
St.  Bep.  234.  While  in  the  case  of  other 
instruments,  the  action  may  be  brought 
for  a  breach  without  regard  to  the 
penalty  and  if  they  can  be  proved,  dam- 
ages in  excess  of  it  may  be  recovered. 
Holley  V.  HoUey,  Litt.  SeL  Cas.  505;  12 
Am.  Doc  342;  Graham  v.  Bickham,  2 
Yeates,  32;  1  Am.  Doa  338;  SliroTe  v. 
Brereton,  51  Pa.  St.  175. 

4  Dwtnel  V.  Brown,  54  Me.  468;  Foley 
V.  Keegan,  4  la.  1 ;  66  Am.  Dec.  107 ;  Bag- 
ley  V,  Peddle,  16  N.  Y.  469;  69  Am.  Deo. 
713;  Dennis  v.  Cummins,  8  Johns.  Cas. 
397;  2  Am.  Doc  160;  Balxd  v.  TolllTer,6 
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where  the  parties  have  used  the  milder  term  *'  penalty/' 
the  eoarts  have  yet  held  that  the  stipulated  sum  was,  from 
the  nature  of  the  case,  to  be  considered  as  liquidated 
damages  and  recoverable  in  full.^  **  Whether  the  sum 
mentioned  in  an  agreement  to  be  paid  for  a  breach  is  to  be 
treated  as  a  penalty,  or  as  liquidated  and  ascertained  dam- 
agesy  is  a  question  of  law,  to  be  decided  by  the  judge,  upon 
a  consideration  of  the  whole  instrument.'*^  Where  it  is 
plain  that  the  parties  meant  the  sum  fixed  to  be  liquidated 
damages,  the  courts  will  not  interfere  to  frustrate  that 
intention,^  but,  if  it  be  doubtful,  upon  the  whole  agree- 
ment, whether  the  sum  named  was  intended  to  be  a  penalty 
or  liquidated  damages,  it  will  be  construed  to  be  a  penalty. 
It  being  the  tendency  of  the  courts  to  consider  the  contract 
as  creating  a  penalty  to  cover  the  damages  actually  sustained 
by  a  breach,  rather  than  liquidated  damages.^ 

§467.  Same — Bales  for  Construction  of  Such  Con- 
tracts.— Subject  to  theprinciples  stated  in  the  last  section  the 
courts  have  adopted  certain  rules  of  construction,  in  the  case 
of  contracts  containing  promises  of  this  kind;  which  are  — 

1.  If  the  contract  is  for  a  matter  of  certain  value  and  a 


Hampta.  186;  44  Am.  Deo.  298;  ShreTe  v. 
Brereton^fil  Pa.  St.  176;  Curry  v.  Larer, 
7  Pa.  St.  470;  49  Am.  Dec.  487;  Moore  v, 
Platte  Co.,  8  Mo.  407;  Jackson  f.  Baker, 
2  Edw.  Oh.  471 ;  Hoagland  r.  Segnr,  88  K. 
J.  (L.)  288;  Watts  v.  Sheppard,  2  Ala. 
495;  Davis  v.  Freeman,  10  Mlota.  188; 
Thorogood  v.  Walker,  2  Jones,  15 ;  Grand 
Tower  Co.  v.  Phillips,  28  Wall.  471. 

1  Sparrow  «.  Paris,  7  Hurl.  A  N.  594; 
81  L.  J.  Ex.  187;  Parfltt  v.  Cbambre,  L. 
B.  15  (Eq.)  86;  Shreve  v.  Brereton,  61 
Fa.  St.  175;  Dnffy  v.  Shockey,  11  Ind.  70; 
71  Am.  Dec  849. 

s  Salnter  v.  Pergnaon,  1  Man.  A  G. 
288;  Chase  v.  Allen,  13  Gray,  42;  Shate  r. 
Hamilton,  8  Daly,  462 ;  Whitfield  v.  Levy, 
86  N.  J.  (L.)  149;  Noyes  v,  PhUlipe,  68  N. 
T.  406;  Hamaker  V.  Schroers,  49  Mo.  406; 
Kemp  V.  Knickerbocker  Ice  Co..  69  X.  T. 
45;  Jaqaeth  v.  Hndson,  5  Mleh.  128. 


s  Williams  V.  Vance,  9  8.  0.  8i4;  80 
Am.  Bep.  26;  Bagley  v.  Peddie,  16  N.  Y. 
469;  60  Am.  Dec.  713;  Beardcn  t7.  Smith, 
11  Blch.  550;  Orisdee  v.  Bolton,  8  Car. 
A  P.  210;  DwlneU  v.  Brown,  54  Me.  460; 
Brooks  V,  Hnbbard,  8  Oonn.  58;  8  Am. 
Dec  154;  Hong^hton  v.  Pattee,  58  N.  H. 
826. 

*  Oolwell  V.  Lawrence,  88  N.  T.  71 ; 
Myer  v.  Bart,  40  Mich.  517;  29  Am.  Bep. 
663;  Soofleld  v.  Tompkins,  95  UL  190;  85 
Am.  Bep.  160;  Oheddick  o.  Marsh,  21 K. 
J.  (L.)  468;  Shate  v.  Taylor,  5  Met.  67; 
Moore  «.  Platte  Co.,  8  Mo.  467;  Foley  v. 
McKeegan,  4  Iowa,  1;  66  Am.  Dec  107; 
Tayloe  «.  Sandlford,  7  Wheat  18;  Baird 
V.  Tolllver,  6  Hnmph.  186;  44  Am.  Dec. 
298;  Wallis  v.  Carpenter,  18  Allen,  19; 
Spencer  v.  Tilden,  5  Cow.  160;  Shrere  v. 
Brereton,  51  Pa.  St.  175;  Bioketson  v. 
Bichardson,  19  Cal.  880. 
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Bum  is  fixed  to  be  paid  on  breach  of  it  which  is  in  excess  of 
that  value,  then  the  sum  fixed  is  a  penalt j  and  not  liquidated 
damages.^ 

2.  If  the  contract  is  for  a  matter  of  uncertain  value  and 
a  sum  is  fixed  to  be  paid  on  breach  of  it,  the  sum  is  recov- 
erable as  liquidated  damages.  There  is  *^  nothing  illegal 
or  unreasonable  in  the  parties,  by  their  mutual  agreement, 
settling  the  amount  of  damages,  uncertain  in  their  nature, 
at  any  sum  upon  which  they  may  agree."  ' 

3.  Where  the  contract  involves  several  distinct  matters 
of  various  kinds,  and  one  fixed  sum  is  stipulated  to  be  paid 
for  any  breach,  of  wliatever  kind,  it  is  a  penalty  and  not 
liquidated  damages.' 

In  Eemhle  v.  Farren^  a  contract  between  the  manager 
of  a  theater  and  an  actor,  containing  many  stipulations  on 
each  side,  of  various  degrees  of  importance,  as  to  the  times 
and  manner  of  the  performances,  the  regulations  of  the 
theater,  and  for  the  payment  of  salary  at  so  much  per 
night,  provided  that  if  either  party  should  neglect  to  fulfill 
the  said  agreement,  or  any  part  thereof,  he  should  pay  to 
the  other  the  sum  of  £1,000.  It  was  held  that  the  sum 
was  a  penalty,  and  not  liquidated  damages.  Tindal,  C. 
J.,  said  :  *<  If,  therefore,  on  the  one  hand,  the  plaintiff  had 
neglected  to  make  a  single  payment  of  £3  6a.  8(2.  per  day. 


1  Tayloe  v,  Sandiford,  7  Wheat  13; 
Scofleld  r.  Tompkins,  96  111.  190;  36  Am. 
Bop.  160;  BCason  v.  Callender,  2  Hinn. 
860;  72  Am.  Doc.  108. 

S  Hamilton  v,  Overton,  6  Blackf.  206 ; 
38  Am.  Deo.  136;  Cottieal  v.  Talmage,  9 
N.  Y.  591;  61  Am.  Dec  717;  Morse  r. 
Rathbarn,  42  Mo.  594;  97  Am.  Doc  859; 
Powell  9.  Barroughs,  64  Pa.  St.  329; 
Chase  v.  Allen,  13  Gray,  42;  Pierce  v. 
Fuller,  8  Mass.  228;  6  Am.  Dec.  103;  Jac- 
qulth  V.  Hudson,  6  Mich.  123;  Nobles  r. 
Bates,  7  Cow.  807;  Smith  r.  Smith,  14 
Wend.  468;  Dakin  f .  Williams,  17  Wend. 
447 ;  Lange  v.  Work,  2  Ohio  St.  619 ;  Dan- 
lop  V.  Qiogory,  10  K.  T.  241 ;  61  Am.  Dec 
746;  California  Steam  Nav.  Co.  v.  Wright, 
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6Cal.  259;  65  Am.  Dec.  611j  Bagley  v. 
Peddle,  16  N.  Y.  469;  68  Am.  Dec.  713; 
Duffy  V,  Shockey,  11  Ind.  70;  71  Am.  Dec 
348;  Holbrook  v.  Tobey,  66  Me.  410;  22 
Am.  Rep.  681 ;  Muse  r.  Swayne,  2  I^ea. 
251 ;  81  Am.  Rep.  607 ;  Cashing  v.  Drew,  97 
Mass.  446.  Yet  the  sam  named  must  not 
be  unconscionable  In  Its  amoant  or  the 
court  will  relieve.  Bradstreet  r.  Baker, 
Utt.I.6W;I):ivist>.  U.  8.,17Ct.  Cl.  201. 

8  Foley  r.  McKeegan,  4  Iowa,  1 ;  6B 
Am.  Dec  107;  Owens  v.  Hodges,  1  Mc- 
MuU.  106;  Carpenter  v,  Lockhart,  1  Ind. 
134;  Charleston  Fruit  Co.  v.  Bond,  28 
Fed.  Rep.  18;  Thorngood  v.  Walker,  S 
Jones,  15. 

«  6  Bing.  141. 
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or  on  the  other  hand,  the  defendant  had  refused  to  conform 
to  any  usual  regulation  of  the  theater,  however  minute  or 
unimportant,  it  must  have  been  contended  that  the  clause 
in  question,  in 'either  case,  would  have  given  the  stipulated 
damages  of  £1,000.  But  that  a  very  large  sum  should  be- 
come immediately  paj'able,  in  consequence  of  the  non- 
payment of  a  very  small  sum,  and  that  the  former  should 
not  be  considered  as  a  penalty,  appears  to  be  a  contradiction 
in  terms;  the  case  being  precisely  that  in  which  courts  of 
equity  have  always  relieved,  and  against  which  courts  of 
law  have,  in  modern  times,  endeavored  to  relieve,  by 
directing  juries  to  assess  the  real  damages  sustained  by  the 
breach  of  the  agreement." 

§  468.  Recovery  for  What  Has  Been  Done  Under 
Uncompleted  Contract  —  Where  Contract  Divisible  or 
Severable. — Where  a  contract  is  severable  or  divisible^ 
an  action  may  be  brought  for  what  has  been  done  though 
complete  performance  is  not  made.  A  contract  consisting 
of  several  distinct  items,  and  founded  on  a  consideration 
which  is  apportioned  to  each  item,  is  severable. ^  Thus, 
after  a  part  delivery  of  goods  sold  at  a  separate  price 
for  each  article,  the  vendor,  being  unable  to  deliver  the 
whole  quantity  sold,  may  recover  the  stipulated  price  of 
those  actually  delivered,  less  the  damages  arising  from  the 
non-delivery  of  the  whole.^  So  on  a  contract  for  work, 
consisting  of  separate  items,  the  price  being  apportioned  to 
each  item,  or  left  to  implication  of  law.*  In  Veerkamp  v. 
Uulburd  Canning,  etc.,,  Oo,J^  the  defendant  agreed  to  buy 


1  See  aaU,  §  448,  as  to  wbat  are  sev- 
erable or  divisible  oontracto. 

8  Lacesco  Oil  Oo.  v.  Brewer,  66  Pa.  St. 
8S1 ;  Jackson  v,  Cleveland,  16  Wis.  107. 

3  Veerkamp  v.  Halbard  Canning  Qo.^ 
58Cal.  827;  41  Am.  Bep.  266;  Cole  v. 
Swan^ton,  1  Cal.  61;  62  Am.  Dec.  288; 
Mixer  V.  Williams,  17  Vt.  467;  Maryland 
Fertilizing  Co.  v.  Lorentz,  44  Md.  218; 
Soottr.  Coal  Co.,  9i  Pa.  St.  231;  38  Am 


Rep.  753;  Avery  v.  Wllaon.Sl  N.  Y.  841; 
87  Am.  Rep.  603;  Re  Ixse,  4  Ct.  of  CI.  166. 

4  Dibol  V.  Minet,9Iowa,  403;  Baeder 
V.  Carrie,  44  N.  J.  (L.)  208;  Tenny  v. 
Mnlvaney,  8  Oregon,  129;  Spear  tr. 
Snider,  29  Minn.  468;  Snook  v.  Fries,  19 
Barb.  313;  Haney  v.  Caldwell,  86  Ark. 
166;  Booth  v,  Tyson,  16  Vt  616. 

6  68  Cal.  229;  41  Am.  Bep.  266. 
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all  the  fruit  raised  by  the  plaintiff  and  delivered  at  its 
works*  at  a  aniform  price  per  pound.  As  it  ripened,  the 
plaintiff  delivered,  and  the  defendant  accepted,  quantities 
from  time  to  time,  but  declined  to  pay  for  any  until  the 
whole  was  delivered.  The  plaintiff  discontinued  delivering, 
and  sued  for  the  price  of  that  delivered,  and  it  was  held 
that  the  action  was  maintainable. 

§  469.  Same — Where  Contract  Bntire.  —  Where,  on 
the  other  hand,  a  person  promises  to  do  a  certain  thing 
and  his  compensation  is  either  expressly  or  impliedly 
dependent  upon  the  thing  being  entirely  completed  by  him» 
a  partial  performance  will  be  of  no  avail  and  he  can  recover 
nothing  either  upon  the  contract  or  upon  a  quantum  meruit 
for  what  has  |been  performed.  The  leading  case  upon  this 
rule  of  the  common  law  is  Gutter  v.  Powell.^  Here  the 
defendant  had  a  ship  which  was  about  to  sail  from  Jamaica 
to  England  and  wanted  a  second  mate.  In  answer  to  an 
advertisement  a  suitable  person  presented  himself  in  the 
shape  of  Mr.  T.  Cutter,  and  the  defendant  gave  him  a  note 
to  this  effect:  **  Ten  days  after  the  ship  Governor  Parry, 
myself  master,  arrives  at  Liverpool,  I  promise  to  pay  to 
Mr.  T.  Cutter,  the  sum  of  thirty  guineas,  provided  he 
proceeds,  continues  and  does  his  daty  as  second  mate  in  the 
said  ship  from  hence  to  the  port  of  Liverpool."  The  ship 
set  sail  and  arrived  at  Liverpool  on  October  11th.  Cutter 
did  his  duty  as  second  mate  until  the  20th  of  September, 
when  he  died.  It  was  held  that  his  representatives  could 
not  recover  upon  the  exp  ress  contract,  for  its  terms  were 
unfulfilled ;  nor  could  they  recover  upon  a  quantum  meruit 
for  such  services  as  he  had  rendered,  because  the  terms  of 
the  express  contiact  excluded  the  arising  of  any  such 
implied  contract  as  would  form  the  basis  of  a  claim  upon 
A  quantum  meruit.     **li  may  fairly  be  considered,"  said 


1  6T.  B.  8»);  2  Smith  Lead.  Gas.  18. 
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Orose,  J.,  ^'that  the  parties  themselves  understood  that  if 
the  whole  duty  were  performed  the  mate  was  to  receive 
the  whole  sum,  and  that  he  was  not  to  receive  anything 
unless  he  did  continue  on  board  during  the  whole  voyage^" 
Following  the  principle  of  Cutter  v.  Powell^  it  is  held  that 
a  contract  to  do  a  certain  thing  or  to  work  a  certain  term 
for  a  certain  sum  is  an  entire  contract,  and  unless  the  thing 
is  completed  or  the  full  term  served,  no  recovery  can  be 
had  for  the  part  performance.^  And  it  makes  no  differ- 
ence that  the  failure  was  without  the  fault  of  the  party ; 
thus,  under  an  entire  contract  for  the  building  of  a  house, 
if  the  property  is  destroyed  before  its  completion,  the 
builder  can  recover  nothing.^ 

The  more  recent  decisions  lean  towards  and  some  of  them 
expressly  announce  a  more  equitable  rule.  Thus,  in  a 
recent  Missouri  case,  A  agreed  to  make  and  put  in  place 
certain  church  fixtures.  He  was  to  be  paid  on  the  comple- 
tion and  acceptance  of  the  work.  Before  its  completion  and 
acceptance,  the  church  burned  down,  and  it  was  held  that 
A  could  recover  for  as  much  as  he  had  done  up  to  the  time 
of  the  fire.^  And  in  Michigan  it  is  laid  down  that  '<  where 
the  articles  delivered  were  a  part  only  of  those  agreed  to  be 
furnished  upon  a  special  contract,  which  was  entire  in  its 

1  Grant  r.  Johnson,  5  N.  T.  247 ;  Beab  446;  Haslaok  v.  Mayers,  26  N.J.  (L.) 
V.  Moor,  19  Johns.  837;  Ohamplin  v.  284;  Kohn  v.  Fandel,  29  Minn.  470; 
Bawlea,  18  Wend.  194;  Galvin  v.  Pren-  Dlfenbaok  v.  Stark,  56  Wis.  462;  43  Am. 
tloe,45N.  T.  162;  6  Am.  Bep.58;  Oakley  Bep.  719;  Hansell  v,  Erlckson,  28  III. 
V.  Morton,  11  N.  T.  25;  62  Am.  Dec  49;  957;  Union  Bank  v.  Hemyard,  15  S.  O. 
Sickels  V.  Pattlson.  U  Wend.  257 ;  28  Am.  296 ;  Thayer  v.  Wadswortb,  19  Pick.  349 ; 
Dea  627;  Bassett  v.  Child,  11  IlL  569;  Earp  v.  Tyler,  78  Mo.  617;  Freeman  v. 
Bntler  v.  Bntler,  77  N.  T.  472;  Batre  v.  Galbraith,  Wright,  591;  Isaacs  v.  Mo- 
Simpson,  4  Ala.  806;  Canninghanv  «•  Andrew,  1  Mont.  437;  Larkln  v.  Bnok, 
Jones,  20  K.  T.  486;  Hartley  v.  Decker,  11  Ohio  8L  561;  Stein  v.  Bose,  17  Ohio 
89  Pa.  St.  470;  Alcott  v.  Hngns,  105  Pa.  St.  471. 

St.  850;  Bockford,  etc.,  B.  Oo.  v.  Lent,  s  Partridge  v.  Forsyth,  29  Ala.  200; 

63  HI.  288;  Dnlav.  Cowles,  7  Jones,  290;  Bramby  v.  Smith,  3  Ala.  128;  Shanks  v, 

75  Am.  Deo.  643;  Cobom  v,  Hartford,  86  Griffin,  14  B.  Mon.  153;  Newman  Lnm- 

Oonn.  290;  Barker  v.  Beagan,  4.  Helsk.  ber  Co.   v.  Pnrdam,  41  Ohio  St.  873; 

500;  Simonds  9.  Pierce,  81  Fed.  Bep.  187;  Tompkins  v.  Dudley,  25  N.  T.  272;  82 

Tomer  V.  Baker,  80  Ark.  188;  Jennings  Am.  Deo.  849. 

V.  "Lyona,  89  Wis.  658;  90  Am.  Bep.  57;  8  Haynes  v.  Baptist  Ohoroh,  88  Mo. 

Holden  Steam  Oo.  v.  Westerrelt,  67  Me.  286 ;  57  Am  Bep.  418. 
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nature,  providing  one  gross  sum  for  the  whole,  yet  the  de- 
livery of  a  part  -of  the  contracted  articles  only,  and  the 
defendant's  acceptance  and  appropriation  of  these,  had 
conferred  a  benefit  upon  him,  and  created  a  corresponding 
duty  or  implied  contract,  separate  from,  and  independent 
of  the  special  contract,  to  pay  what  such  delivered  portion 
was  reasonably  worth;  leaving  to  the  defendant  the  right 
to  recoup  in  this  action,  or  to  recover  in  another  such  dam- 
ages as  he  might  be  able  to  show  he  had  sustained  by  the 
plaintiff's  failure  to  perform  the  special  contract."  ^  This 
departure  from  the  common  law  rule  is  approved  of  in  a 
number  of  cases.' 

§  470.  Same  —  Where  Default  in  Performanoe  Wil- 
ful!. —  WTiere  the  default  in  full  performance  is  the  result 
of  a  willful  refusal,  the  party  is  not  entitled  to  any  equitable 
relief  and  hence  should  not  be  entitled  to  recover  the  value 
of  his  part  performance.^  The  adjudications  in  most  of  the 
States  therefore  lay  it  down  that  where  a  person  employed 
for  a  term  under  an  entire  contract  abandons  and  refuses  to 
complete  it  without  legal  cause  he  can  recover  nothing  for 
what  he  has  done.^    Nevertheless  there  are  courts  which  will 


1  WilBon  V.  Wagar,  96  Mloh.  M4. 

«  Wolf  V.  Gen,  48  la.  839;  Richards 
V.  Shaw,  67  IlL  282;  Lee  v.  Aahbrook,  14 
Mo.  878;  56  Am.  Deo.  110;  HolUa  v.  Chap- 
man, 86  Tex.  1;  Blood  v.  Bnos,  19  VL 
625;  88  Am.  Deo.  868;  Byan  r.  Dayton,  85 
Conn.  188;  65  Am.  Dec.  660;  Bast  «. 
Byrne,  61  WlB.  687;  87  Am.  Bep.  841; 
Murphy  V.  8L  Loais,  8  Mo.  App.  488. 

8  Winstead  v.  Beld,  Bnsb.  76;  57  Am. 
Dec  671;  Springdale  Aasodatlon  v. 
Smith,  32  IlL  262 ;  Bee  Bishop  on  Oontr., 
§  1415,  Brewster  v.  Bamett,  126  Mass.  68; 
28  Am.  Bep.  208;  Lane  v.  Hogan,  6  Terg. 
290;  Mayer  V.  New  York,  68  N.  T.  456; 
Devlne  v.  Edwardtf ,  87  Dl.  177 ;  Bishop  v. 
Brown,  61  Vt  830;  Dermott  v.  Jones, 
8  Wall.  1 ;  Dala  v.  Cowles,  8  Jones  (N. 
C),  454;  Lewis  v.  Easther,8  Oranch  c. 
c.  428;  Brown  v,  Kimball,  18  Vt  617; 
Malbon  V.  Bimey,  11  Wis.  107;  Bayard  v. 
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McLane,  8  Harr.  188;  Martin  v.  Schoen- 
berger,  8  Watts  A  S.  867;  Nlblett  v.  Her- 
ring, 4  Jones  (K.  C),  268. 

4  Smith  9.  Brady,  17  N.  T.  178;  78  Am. 
Deo.  442;  Lantry  v.  Parks,  8  Cow.  68; 
Olmstead  v.  Beale,  19  Pick.  628;  Davla  v. 
Maxwell,  12  MeL  290;  Brown  v.  Fitch,  83 
N.  J.  (L.)  418  ;Bragg  v,  Bradford,  88  VL  35 ; 
Eldridge  v.  Bowe,  S  Glim.  91;  48  Am. 
Dec.  41 ;  Wolfe  v.  Howes,  80  N.  T.  197 ;  75 
Am.  Dec  884 ;  Hogan  v.  Titlow,  14  Cat. 
965;  Angle  v.  Hanna,  98  Ul.  429;  74  Am. 
Deo.  161;  Webb  v,  Dnckingfleld,  18 
Johns.  889;  7  Am.  Deo.  888;  Martin  v. 
Schoenberger,  8  Watts  A  S.  867 ;  Gwhan 
V.  Daily,  4  Ala.  886;  Gillis  v.  Space,  CB 
Barb.  177;  Larkinv.  Back,  11  Ohio  St. 
661 ;  Hatchinson  v.  Wetmore,  2  Cal.  810; 
66  Am.  Dec  337;  Earp  v.  Tylor,  73  Mo. 
617;  McMillan  v.  Vanderlip,  12  Johns. 
165;  7  Am.  299;  Tipton  v.  Feltner,  20  N. 
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permit  a  partial  recovery  eveu  in  such  a  case  as  this,  leaving 
to  the  defendant  a  right  to  set  off  such  damages  as  he  may 
have  suffered  from  the  abandonment.^ 

§  471.  No  Second  Action  for  Same  Damage.  — Where 
the  damages  have  been  finally  assessed  in  an  action » the 
amount  is  conclusive,  and  no  future  loss  subsequently 
arising  from  the  same  cause  can  be  made  the  ground  of  a 
new  action.^  One  who  has  failed  to  recover  all  the  damages 
occasioned  him  by  a  single  breach  of  a  contract,  because  he 
did  not  properly  declare  for  a  portion  of  thiem  in  the  first 
suit,  cannot  maintain  a  second  suit  for  the  recovery  of  such 
portion.*  The  party  injured  is  entitled  to  recover  for  all 
damages  previous  to  the  trial,  whenever  it  can  be  shown 
that  the  injury  is  continuous  in  its  nature.^  Where  there 
has  been  a  total  breach  of  contract,  the  plaintiff  may,  if  he 
demands  it,  recover  full  and  final  damages  for  the  future 
as  well  as  the  past,  although  the  period  for  full  perform- 
ance has  not  elapsed.^  The  true  criterion  whether 
damages  for  the  non-performance  of  the  whole  contract,  in- 
cluding damages  not  sustained  when  the  action  is  brought 
and  the  suit  is  tried,  can  be  recovered  in  an  action  for  a 
breach  of  contract  is,  whether  there  has  been  such  a  breach 
of  the  contract  as  authorizes  the  plaintiff  to  treat  it  as 
entirely  putting  an  end  to  the  contract.* 


T.  429;  OannlnghAm  v.  Morrell,  10  Johns, 
208;  6  Am.  Deo.  832;  Jennings  v.  Camp. 
18  Johns.  94;  7  Am.  Dec.  867;  Morrill  v. 
Bemls,4  Denio,  121 ;  Mortmain  v.  Lefanz, 
6  Mart  (La.)  6S4;  12  Am.  Deo.  489;  Byrd 
V.  Boyd,  4  MoCord,  246;  17  Am.  Dec  740; 
Wright  V.  Turner,  1  Stew.  29;  18  Am.  Doc. 
35 ;  Posey  v,  Oarth,  7  Mo.  94 ;  87  Am.  Deo. 
188;  Henson  V.  Hampton,  82  Mo.  410; 
Sohnerr  V.  Lemp,  19  Mo.  42;  Bflllar  v, 
Goddard,  84  Me.  102;  66  Am.  Dec.  633; 
Swansey  v.  Moore, 22  111.  63;  74 Am.  Dec. 
134;neUch]cai;.  Esterly.SO  Minn.  146. 

1  Britton  V.  Turner,  6  N.  H.  4dl;  26 
Am.  Dec.  713;  Duncan  v.  Baker,  21  Kan. 
107;  Pixlerv.  Nichols,  8  la.  106;  74  Am. 
Dec  298;  McClay  v.  Hedge,  18  la.   66; 


Byerlee  v,  Mendel,  89  la.  882;  Pnrcell  v. 
McComber,  11  Neb.  209;  88  Am.  Bep.  806; 
Ooe  r.  Smith,  4  Ind.  79;  08  Am.  Dec  618; 
Wolcott  9.  Teager,  11  Ind.  84 ;  Carroll  v. 
Welch,  26  Tex.  147;  Blgycs  v.  Horde,  2Q 
Tex.  Snpp.  4fi6;  78  Am.  Dec  684;  Cham- 
bleev.  Baker,  96  N.  0.  96;  HolUs  v. 
Chapman,  86  Tex.  1. 

s  Glbbsv.  Omlkshank,  L.  B.  8  Com.  P. 
454. 

8  Morey  v.  King,  51 VL  888. 

4  Puckett  9.  Smith,  5  Strob.  26;  63  Am. 
Dec  686. 

*  Tlppln  V.  Ward,  5  Or.  450. 

•  Rcmelee  v.  Hall,  31  Vt.  582;  7^  Am. 
Dec.  110. 
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But  damages  cannot  be  assessed  in  respect  of  any  matter 
that  would  be  ground  for  a  new  cause  of  action ;  as  in  the 
case  of  a  continuing  breach  of  a  covenant  to  keep  premises 
in  repair,  no  damage  can  be  given  in  respect  of  the  probable 
continuance  of  the  breach ;  but  the  damage  for  a  continued 
breach  must  be  sought  in  a  new  action,  to  which,  therefore, 
the  judgment  recovered  in  a  former  action,  including  dam- 
ages for  the  breach  up  to  the  time  of  that  action  onlj^ 
would  be  no  bar.^ 


1  Coward  v,  Gregory,  L.  B.  S  Oom.  P.  lfil» 
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CHAPTER  XVm, 

SPECIFIC  PEBFOBMANCB. 

Bionoir  472.  The  remedy  of  specific  performmnce  —general  rules. 

478.  Specific  performance  decreed  only  where  damages  are  in* 
adequate  remedy. 

474.  Contracts  for  the  sale  of  lands. 

475.  Eflect^of  the  statute  of  frauds. 

476.  Contracts  for  the  sale  of  chattels. 

477.  Breaches  of  contracts  generally. 

478.  Performance  compelled  by  means  of  injunction. 

§  472.  The  Remedy  of  Specifie  Performance —  Oen* 
eral  Rales. — The  commoD  law  treated  every  executory 
contiUct  to  sell  or  transfer  a  thing  as  a  mere  personal  con- 
tract, and  if  left  unperformed  by  the  party  no  redress  could 
be  had  except  in  damages.  The  common  law  therefore 
allowed  the  party  to  either  perform  the  contract  or  pay 
damages  at  his  election*  But  the  equity  courts  considering 
this  in  many  cases  quite  inadequate  to  do  justice  between 
the  parties,  required  from  the  defaulting  party  a  strict  per- 
formance of  what  he  had  promised,  and  which  he  could  not, 
without  a  manifest  fraud  on  his  part,  refuse. 

Thus  arose  the  jurisdiction  of  equity  to  compel  specific 
performance,  and  as  it  was  based  upon  the  absence  of  any 
adequate  remedy  at  law,  it  follows  that  where  damages  at 
law  will  put  the  plaintiff  in  as  good  a  position  as  if  the 
agreement  had  been  actually  performed,  equity  will  decline 
to  interfere.^  And  on  general  priDciples  what  are  good 
grounds  for  refusing  damages  are  also  good  grounds  for 
refusing  specific  performance.     Thus,  if  the  contract  be  de- 

*  See/Kwt,  §  478. 
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fective  in  the  essential  elements  of  a  contract,  whether  in 
its  formation,  in  its  matter,  or  the  parties  thereto,  or  if 
it  be  voidable  for  mistake,  frand,  or  duress,  or  void  for 
illegality,  no  relief  can  be  had.^  Equity  will  refuse 
specific  performance  of  a  voluntary  or  gratuitous  contract 
or  a  covenant  that  is  not  supported  by  a  valid  legal  consid- 
eration.^ And  though  adequacy  of  consideration  is  not 
in  equity  as  it  is  not  at  law'  a  material  inquiry  ^  yet  gre:tt 
inadequacy  of  consideration  being  regarded  in  equity  as 
evidence  of  fraud,  or  mistake,  or  unfairness,  or  hardship, 
will  materially  influence  the  discretion  of  the  court. ^  Nor 
will  the  court  decree  specific  performance  where  the  cou- 
tract  is  incomplete  and  uncertain  ;  ^  nor  where  there  is  strong 


1  Baas  V.  Mayor,  Meigs,  421 ;  83  Am. 
Doc  IM;  G«rlach  v.  Skinner,  84  Kan.  86; 
fi6  Am.  Sep.  840 ;  Dial  v.  Hair,  18  Ala.  790 ; 
64  Am.  Dec  179;  Kelly «.  R.  R.  Co.,  74CaL 
557;  5  Am.  St.  Sep.  471;  Kelly  v.  Kendall, 
118  111.  650;  Bdwards  v.  Handley.  Ilardin, 
602;  8  Am.  Dec  745;  Clay  v.  Williams,  9 
Mnnf.  105;  5  Am.  Dec.  458;  Patterson  v, 
MarU,  8  Watts,  874;  84  Am.  Dec  474; 
Frlsbie  v.  Eallanoe,  4  Scam.  287;  89  Am. 
Dec  409;  Scott  v.  Shiner,  27  N.  J.  (Bq.) 
185;  Harris  v.  Smith,  2  Cold.  806 ;  Clement 
r.  Reld,  17  Miss.  535;  Sogers  v.  Mitchell, 
41  N.  H.  154;  Osbom  «.  Phelps,  19  Conn. 
68;  48  Am.  Dec.  133;  Philpot  v.  Elliott,  4 
Md.  Oh.  273;  White  r.  S.  S.  Co.,  18  Mich. 
856;  Boynton  v.  Haselboom,  14  Allen, 
107 ;  92  Am.  Dec  738;  Dom.  Tel.,  etc,  Oo. 
V.  Tel.  Co.,  89  N.  J.  (Eq.)  160. 

Mercer  v.  Stark,  Walk.  (Miss.)  451; 
12  Am.  Dec  688;  Woodcock  v.  Bennet,  1 
Cow.  711;  18  Am.  Dec  568;  Owning's 
Case,  1  Bland,  870;  17  Am.  Dec  811 ;  An- 
derson V.  Green,  7  J.  J.  ICarsh.  448;  28 
Am.  Dec  417;  Berry  v.  Waring,  1  Har.  A 
Q.  100;  Shepherd  v.  Shepherd,  1  Md.  Gh. 
244;  Cnrlln  v.  Hendricks,  85  Tex.  225; 
Forward  v.  Armstead,  12  Ala.  124 ;  46  Am. 
Dec.  246;  Taylor  v.  Staples,  8  S.  1. 170;  5 
Am.  Rep.  566 ;  Moon  v,  Crowder,72  Ala.  79 ; 
Re  Webb,  49  Cal.  641;  Batman  v.  Porter, 
100  Mass.  887;  Barling  v.  King,  66  Barb. 
633;  Mlntam  v.  Seymour,  4  Johns.  Ch. 
497:  Vassar  v.  yassar,28  Miss.  878;  Hick- 
man V.  Grimes,  1  A.  K.  Marsh.  86 ;  10  Am. 
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Dec  714;  Shackelford  r.  Handley,  1  A 
K.  Marsh.  496;  10  Am.  Deo.  753. 

•  See  ante,  §  98, 94. 

•  Seymoar  r.  Delancy,  3  Cow.  446 ;  15 
Am.  Dec.  270 ;  Coles  v.  Trecotheck,  9  Yes. 
246;  Davidson  v.  Little,  22  Pa.  St.  245 ;  00 
Am.  Dec  81;  Hate  v,  Wilkinson,  21 
Gra  t.  75;  Parmelee  v.  Cameron,  41  K. 
Y.  392;  Western  S.  S.  Co.  v.  Babcock,  6 
Met.  857;  Bean  v.  Valle,  2  Mo.  126;  Losee 
V.  Morey,  57  Barb.  667 ;  Lee  v.  Kirby,  104 
Mass.  420;  Westerrelt  v.  Mathewson,  1 
HolT.  Oh.  87;  Carlln  v.  Hendricks,  35 
Tex.  225;  Corravay  v.  Sweeney,  24  W. 
Va.643;  Holmes  v.  Fresh,  9  Mo.  201. 

»  Viele  V.  R.R.  Co., 21  Barb.  881 ;  Cllth- 
erall  v.  Ogilvie,  1  Desans  Ch  250;  In  re 
Brady,  66  Pa.  St.  277;  Seymoar  r.  De- 
lancey,  6  Johns.  Ch.  222 ;  Frlpp  v.  Fripp, 
Rice  Ch.  84 ;  Seymonr  v.  Delancy,  3  Cow. 
445;  15  Am.  Dec  270;  Gamettv.  Macon, 
3  Brock.  185 ;  Rodman  v.  Zllley,  1  K.  J. 
(Eq.)  320;  White  v,  Thompson,  1  Dev.  & 
B.  499 ;  Bean  v.  Valle,  2  Mo.  126. 

•  Blanchard  v.  McDaga1,6  Wis.  167; 
70  Am.  Dec  458;  Half  r.  Shepherd,  68 
Mo.  742;  Bell  r.  Braen,  1  How.  169;  Mc- 
Gaire  v,  Stevens,  42  Miss.  724;  2  Am.  Rep- 
649 ;  Rankin  v.  Maxwell,  2  A.  K.  Marsh. 
488;  12  Am.  Dec  431;  Hanly  r.  Black- 
ford, 1  Dana,  1 ;  26  Am.  Dec  114 ;  Oolsom 
V.  Thompson,  2  Wheat.  836 ;  Carr v.  Daval. 
14  Pet.  77;  Foster  v.  Klmmons,  64  Mo. 
388;  Hammer  v.  McEldowney,  46  Pa.  St, 
434;  Preston  v.  Preston,  96  U.  S.  200; 
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doubt  whether  the  parties  understood  the  contract  alike  ;  ^ 
nor  unless  the  plaintiff  establishes  the  fact  of  the  contract 
by  clear  and  satisfactory  evidence.^ 

But  there  are  certain  cases  where  equity  refuses  to  com- 
pel specific  performance  without  regard  to  the  question 
whether  adequate  relief  can  be  obtained  at  law  or  not.^ 
These  cases  may  be  summarized  thus :  — 

1 .  It  will  not  decree  specific  performance  where  the  agree- 
ment between  the  parties  is  not  mutual,  t.  e.,  in  the  case  of 
a  contract  between  A  and  B,  equity  will  not  order  the 
contract  to  be  performed  by  B  if  it  should  appear  that  if 
A  had  been  the  one  in  default  it  would  not  have  been  able 
to  make  a  similar  decree  against  A.^  Thus  an  infant  or 
one  who  is  incapable  of  performing  the  contract  on  his 
part  cannot  ask  specific  performance  of  it,^  nor  will  equity 


Backmaater  v.  Thompson,  86  N.  Y.  S58; 
Piggv.  Oorder,  12  Leigh,  69;  Patrick  v. 
HortOD,  8  W.  Va.  28;  Robblns  v.  Mo- 
Knight,  6  17.  J.  (Eq.)  642;  46  Am.  Dec. 
406;  Haxelton  v,  Patnam,  8  Pinn.  107;  54 
Am.  Deo.  168;  Hamilton  v.  Harvey,  121 
Til.  469;  2  Am.  St.  Bep.  118;  Magee  v.  He- 
Manus,  70  Cal.  653;  Higginson  v.  Clowes, 
15  Yes.  516;  Stanton  v.  Miller,  58  N.  Y. 
193;  Lynes  v.  Hay  den,  119  Mass.  482; 
Agard  v.  Valencia,  89  Cal.  292 ;  Xlcbols  v. 
Williams,  22  N.  J.  (Eq.)  63;  Carr  r.  Pas- 
saic Co.,  23  N.  J.  (Eq.)  85 ;  Odellv.  Morin, 
5  Or.  96;  Martin  v.  Halley,  61  Mo.  196; 
Long  V.  Duncan,  10  Kan.  294;  Hyde  v. 
Cooper,  13  Rich.  (Eq.)  250;  Reese  v. 
Reese,  41  Md.  654 ;  Hxurdesty  v,  Richard- 
son, 44  Md.  617 ;  22  Am.  Rep.  67 ;  MiUer  r. 
Campbell,  32  Ind.  125 ;  Wright  9.  Wright, 
31  Mich.  880;  Tieman  v.  Gibney,  24  Wis. 
190;  Pierce  v.  Catron,  28  QratL  588;  Jor- 
dan V.  Deaton,  23  Ark.  704. 

1  Coles  r.  Bowne,  10  Paige,  526;  Oor- 
telyoa's  Appeal,  103  Pa.  St.  676. 

s  Strange  v,  Crowley,  91  Mo.  287; 
Magee  v.  McManas,  70  Cal.  653. 

s  Though  it  is  said  that  a  party  is 
never  entitled  to  a  decree  for  specillc 
performance  as  a  matter  of  right* 
McComas  v,  Eaaley,  21  Gratt.  28 ;  Hale  v. 
Wilkinson,  21  Gratt.  75;  and  that  it  is 
always  a  matter  in  the  descretlon  of  the 


court,  this  discretion  is  nevertheless 
governed  by  strict  rules  and  principles 
Therefore,  where  the  case  meets  all  the 
conditions,  and  requirements  for  apply- 
ing the  remedy,  the  decree  for  specific 
performance  is  as  much  a  matter  of 
course  as  a  judgment  for  damages  at  law. 
8ee  Pom.  Eq.  Jur.,  §  1404;  Seymour  v. 
Delaney,  3  Cow,  445;  15  Am.  Dec  270; 
Grundy  r.  Edwards,  7  J.  J.  Marsh.  86S; 
23  Am.  Dec.  400;  Plgg  v.  Corder,  12 
Leigh.  69;  Rogers  r.  Saunders,  16  Me. 
92;  33  Am.  Dec.  635;  Trigg  v.  Read,  5 
Humph.  539;  42  Am.  Dec  447;  Young  v. 
Daniels,  2  Iowa,  136;  68  Am.  Deo.  477; 
Wynn  v.  Garland,  19  Ark.  88;  68  Am* 
Dec  190. 

*  Morgan  v.  Morgan,  3  Wheat.  290 ; 
Hawralty  v,  Warren,  18  K.  J.  (Eq.)  124; 
90  Am.  Dec.  613;  Bodine  v.  Glading,  21 
Pa.  St  50;  59  Am.  Dec  747;  Hutchinson 
V.  McNutt,  1  Ohio,  14;  Benedict  v. 
Lynch,  4  Johns.  Oh.  870;  7  Am.  Dec. 
484;  Marble  Co.  v.  Ripley,  10  Wall.  339; 
Gooper  v.  Pena,  91  Cal.  404;  Watts  v. 
Kinney,  3  Leigh,  272;  23  Am.  Dec.  266; 
De  Cordova  r.  Smith,  9  Tex.  139;  58  Am. 
Dec  136. 

•McHngh  V,  Wells,  39  Mich.  175; 
Griffin  V.  Onnningham,  19  Gratt.  571; 
Tarr  v.  Scott,  4  Brewat  49. 
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decree  specifio  performauoe  where  the  plaintiff  is  insolvent 
or  bankrupt  or  cannot  do  what  he  has  agreed  to  do  without 
a  breach  of  trust. ^ 

In  Ogden  y.  Fossick^^  A  agreed  to  give  B  a  lease  of  cer- 
tain premises  of  which  A  was  to  be  employed  by  B  as 
manager  during  the  term.  It  was  held  that  the  coort 
would  not  order  the  performance  of  A*s  agreement, 
because  it  could  not  enforce  B*s  promise  to  employ  A.' 

An  apparent  exception  to  this  rule  arises  where  a 
plaintiff  asks  for  specific  performance  of  an  agreement 
under  the  statute  of  frauds  signed  only  by  the  defendant 
and  hence  not  binding  on  the  plaintiff  if  he  had  been  sued 
on  it.^  But  a  decree  in  such  a  case  is  supported  on  the 
ground  that  the  plaintiff  by  filing  his  bill  for  relief  has 
admitted  the  claim  to  be  legal  and  has  made  the  remedy 
mutual.^ 

2.  It  will  not  decree  specific  performance  where  it  would 
operate  unreasonably  hard  on  the  defendant/  or  where  the 
agreement  itself  is  unreasonable,^  or  where  its  decree 
would  produce  injustice  or  would  be  inequitable  under  all 
the  circumstances.^ 

3.  It  will  not  decree  performance  where  it  has  no  capac- 
ity to  insure  the  performance.  This  rule  illustrates  the 
distinction  between  lands  and  chattels.  An  agreement  for 
the  purchase  of  land  can  be  performed  by  the  doing  of  a 
specific  act,  the  execution  of  a  deed  or  conveyance.      In  a 


1  Lowes  V.  Iruah,  14  Ves.  547;  Bee 
McFarlane  v.  WilliamB,  107  111.  88 ;  Tol- 
son  r.  Sheard,  L.  R.  5  Oh.  Dlv.  19. 

S  82  L.  J.  Oh.  78. 

•  And  Bee  Blackett  v.  BateB»  L.  R. 
1  Oh.  12S ;  Brick  v.  Smith,  27  Mich.  166;  18 
Am.  Rep.  84. 

«  See  anUt  §  69, 84. 

•  Martin  v.  Mitchell,  S  J.  A  W.  426; 
IveB  V,  Hazard,  4  R.  I.  14;  67  Am.  Dec 
601. 

•  Johnson  v.  Habbell,  10  N.  J.  (Eq.) 
382;  66  Am.  Dec  773;  Swlnt  v,  Carr,  76 
Ga.  322;  2  Am.  St.  Rep.  44;  Bryan 
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LoftoB,  1  Rob.  (Va.)  12;  89  Am.  Dec  942; 
Coe  V.  R.  R.  Co  ,  81  K.  J.  (Bq.)  105; 
Weise'B  Appeal,  72  Pa.  St.  851;  Marble 
Oo.  9.  Ripley,  10  Wall.  389;  Cathcart  v. 
Robinson,  5  Pet.  268;  Canady  v.  Shep- 
herd, 2  Jones  ( Bq. ),  224 ;  Tobey  v.  BnstoU 
8  Story,  800 ;  Staines  v.  Newson,  1  Tenn. 
Ch.  244;  Bamett  v.  Spratt,  4  Ired  Bq. 
171. 

'  Hlgglns  V,  Batler,  78  Me.  620. 

SMazgraf  v.  Mnir,  57  K.  T.  166; 
Chicago,  etc,  R.  Co.  v  Schoenman,  90 
111.  258 
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contract  for  the  sale  and  delivery  of  goods  performance 
may  extend  oyer  some  time  and  involye  the  fulfillment  of 
various  terms,  and  *^  the  court  acts  only  where  it  can  per- 
form the  very  thing  in  the  terms  specifically  agreed  upon.''  ^ 
Therefore  specific  performance  will  not  be  decreed  of  a 
contract  requiring  the  direct  superintendence  of  the  court, 
nor  where  the  contract  or  duties  to  be  performed  are  con- 
tinuous; ^  as,  for  example,  an  agreement  to  erect  a  build- 
ing; ^  or  to  construct  a  railroad;  ^  or  a  covenant  to  repair;  ^ 
or  an  agreement  to  do  work  and  labor  of  any  kind  .*  And  for 
a  like  reason  it  will  refuse  to  grant  specific  performance  of 
contracts  involving  personal  services.^ 

On  this  ground  it  will  not  decree  specific  performance 
where  the  decree  would  be  nugatory  or  useless.^  The  court 
will  not  enforce  an  agreement  which  is  revocable  or  only  to 
be  performed  at  the  option  of  the  defendant,  for  its  inter- 
ference in  such  case  would  be  idle,  since  what  it  had  done 
might  be  instantly  undone  by  the  party.'  In  Rusty.  Con- 
rad,**  the  court  say:  "The  court  will  also  refuse  to  in- 
terfere in  any  case  where,  if  it  were  to  do  so,  one  of  the 
parties  might  nullify  its  action  through  the  exercise  of  a 
discretion  which  the  contract  or  the  law  invests  him  with. 
The  refusal  in  such  a  case  does  not  depend  of  necessity 
upon  any  illegality,  inequality,  or  unfairness,  but  it  is 


1  WolTerhampton  B.  Co.  v.  L.  A  N. 
W.  B.  Co.,  L.  B.  16  (Bq.)  iS9. 

s  Danforth  v.  B.  B.  Co.,  80  N.  J.  (Eq.) 
19. 

s  FaUon  V.  B.  B.  Co.,  1  DUL121;  Qnj 
V.  HawklnB,  8  Ohio  St.  449;  7t  Am.  Dec. 
eoo;  Bom  v.  B.  B.  Co.,  1  Woolw.  S8. 

*  Fallon  V.  B.  B.  Co.,  gupra;  McOann 
V.  B.B.Co.,2  Tenn.  Ch.  173:  Oregon  tan 
B.R.  Co.  v.  Ozeg.  NaT.  Co.,  11  Sawy.  88. 

•  Beckv.  Allison,  66  N.Y.  866;  1AA.B. 
480. 

•  Marble  Co.  v.  Bipley,10  Wall.  889; 
Blanchard  v.  B.  Co.,  81  Miob.  48;  18  Am. 
Bep.  14S. 

r  Willlngbam  v.  Hooven,74  6a.  288; 


68  Am.  Bep.  485;  Clark's  Case,  1  Blaokf. 
122;  12  Am.  Dec  218;  De  Bivaflnoli  v. 
Oorsettt,  4  Paige,  264;  25  Am.  Dec.  682; 
Hamblin  v.  Darnetord,  2  Edw.  Ch.  529; 
Halght  V.  Badgely,  15  Barb.  601 ;  Bandall 
V,  Latham,  86  Oonn.  48;  BIchmond  v.  B. 
B.  Co.,  83  Iowa,  422;  Ford  v.  Jermon,  6 
Phila.  6;  Marble  Co.  v.  Blpley,  10  WalL 
889;  Cooper  v.  Fence.  21  OaL  404. 

•  Webb  V.  Conn,  1  Idtt.  82;  18  Am. 
Dec.  225. 

•  Bxpress  Co.  v.  B.  B.  Co.,  99  U.  S. 
191;  Marble  Co.  v.  Bipley,10  Wall.  869; 
Barker  v,  Crltzer,  86  Kan.  450;  Stnrgia  v. 
Galindo,  59  Cal.  28 ;  48  Am.  Bep.  289. 

10  47  Mich.  449;  41  Ajn.  Bep.  720. 
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sufficiently  based  upon  the  impropriety  of  imposing  on  the 
judge  the  labor,  and  on  the  public  the  expense,  of  an 
investigation  of  disputes  when  the  circumstances  are  such 
as  to  preclude  any  judgment  that  may  be  rendered  from 
being  finaU  No  court  can  with  reason  be  called  upon  to 
do  a  vain  thing.  A  familiar  instance  is  that  of  a  contract 
for  the  formation  of  a  partnership,  which,  though  it  is 
within  the  power  of  the  court  to  enforce  it,  and  it  may  be 
done  under  special  circumstances,  when  by  its  terms  the 
partnership  is  to  continue  for  a  definite  period,  yet,  in  the 
absence  of  a  provision  to  that  effect,  performance  will 
invariably  be  refused,  though  the  terms  may  be  in  all 
respects  equal,  fair,  and  legal. ^  The  reason  is,  that  the 
partnership  which  the  court  might  establish  by  its  decree, 
the  parties,  or  either  of  them,  might  immediately  dissolve." 

And  specific  performance  of  a  contract  wilt  not  be  decreed 
where  performance  is  obviously  impossible ;  ^  as,  for  ex- 
ample, where  a  vendor  whom  it  is  sought  to  compel  to  con- 
vey the  land  contracted  for,  has  no  title,^  or  cannot  obtain  a 
title  to  the  land.*  In  Huguenin  v.  (JouHenayf  A  agreed 
to  sell  to  B  a  leasehold  interest.  Before  the  time  for  B's 
entry  arrived,  a  part  of  the  land  was  carried  away  by  the 
sea.  It  was  held  that  A  could  not  compel  specific  perform- 
ance of  the  contract. 

4.  It  will  not  decree  specific  performance  where  the  plain* 
tiff  has  himself  broken  the  contract  or  has  made  a  material 
default  in  performance  on  his  part,'  for  it  is  required  that  the 


I 


1  Hercy  v.  Biroh,  9  Vea.  S57;  Meaaon 
V.  Kalne,  68  Pa.  St  835. 

s  Pack  V.  Gaither,  78  N.  C.  96 ;  Snell  v. 
MitcheU,  66  Me.  48;  In  re  Bark,  76  Pa.  St. 
Ul;]5  Am.  Rep.  587. 

3  Fltzpatrick  v.  Featherstone,  8  Ala. 
40;  Stevenaon  v.  Baxton,  15  Abb.  Pr.  85S; 
Nlcol  V,  Carr,  36  Pa.  St.  881. 

4  Love  V.  Camp,  6  Ired.  £q.  209;  61 
Am.  Dec  419;  McQneen  o.  Choateau,  20 
Mo.  222;  64  Am.  Dec.  178;  Gapton  v. 
Gnpton,  47  Mo.  47 ;  Brewer  r.  Wall,  23 
Tex.  686;  76  Am.  Dec.  76.    If  a  hasband 
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agrees  to  procure  hla  wife  to  Join  with 
him  in  aconireyance  of  her  land,  and  the 
wife  refaaes  to  do  so,  a  court  of  eqaitj 
will  not  decree  a  spedflo  performance. 

1  Maddock's  Chancery  Practice,  889; 
Sngden  on  Vendors,  151. 

6  21  3.  0. 408;  63  Am.  Bep.  688. 

•  Pearls  v.  Ooyilland,  6  Cal.  617;  66 
Am.  Dec.  543;  Johnston  o.  Mitchell,  1  A. 
K.  Marsh.  2267;  10  Am.  Dec.  727;  Moore 
V,  Skidmore,  Lltt.  Sel.  Cos.  453;  12  Am. 
Dec.  o33;  Breckenridge  v.  Clint^inbeard, 

2  Li tt.  127;  13  Am.  Dec.  261;  Tieman  v. 
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plaintiff  shall  show  performance,  or  readine:?s  to  perform, 
himself  before  he  can  ask  the  aid  of  the  court  against  the 
other  party.*  Nevertheless  specific  performance  may  be 
<1ecreed  against  a  purchaser  with  compensation  fi>r  an 
inconsiderable  part  of  the  subject  of  sale  which  the  vendor 
is  unable  to  convey,'  provided  the  deficiency  is  small,  and 
not  material  to  the  enjoyment  of  the  rest.'  And  a  pur- 
chaser is  entitled  to  specific  performance  against  the  vendor, 
so  far  as  the  latter  may  be  able  to  complete  the  contract, 
with  compensation  for  any  deficiency.^  In  general  the 
purchaser  is  entitled  to  take,  if  he  pleases,  performance  with 
a  defect,  which  the  vendor  would  not  be  able  to  enforce 
against  him. 

§  473.  Specific  Performance  Decreed  Only  Where 
Damages  Are  Inadequate  Remedy.  —  Subject  to  the 
rules  given  in  the  last  section,  the  principle  upon  which  equity 
jurisdiction  is  based,  as  already  stated,  is  the  absence  of  any 
adequate  remedy  at  law/    This  is  illustrated  by  the  differ- 


Beam,  8  Ohio,  88S ;  16  Am.  Deo.  667 ;  Wells 
V.  Smith,  7  Paige,  22;  81  Am.  Deo.  276; 
Bogers  v.  Saanders,  16  Mo.  92;  83  Am. 
Deo.  686 :  IjOwIs  v.  Woods,  4  How.  (MIsa.) 
86;  84  Am.  Deo.  110;  Hoen  r.  SimmonSi  1 
Gal.  119;  M  Am.  Deo.  291 ;  Kfrby  v.  Har- 
rison, 2  Ohio  St  826;  69  Am.  Deo.  677; 
Smith  V.  Sturgess,  66  How.  Pr.  860 ;  Brown 
V.  Hayes,  88  Oa.  188 ;  Bowman  v.  Irons,  2 
Bibb.  78;  4  Am.  Deo.  686;  Bamsay  v. 
Brail8ford,9  Dessau.  Oh.  683;  9  Am.  Dec. 
698. 

1  Boone  v.  Iron  Co.,  19  How.  840; 
Young  V.  Daniels,  2  la.  126;  68  Am.  Deo. 
477;  Garretson  v.  Van  Loon,  8  G.  Greene, 
128 ;  64  Am.  Dec.  492 ;  Chess'  Appeal,  4  Pa. 
St.  62;  46  Am.  668;  Green  r.  CoviUand, 
10  Cal.  817;  70  Am.  Deo.  726;  Rogers 
V.  Saunders,  16  Me.  72;  83  Am.  Deo.  636; 
Tyler  v.  McOardle,  17  Mtss.  280. 

t  McQueen  v.  Farqnhar,  11  Ves.  467; 
Stoddard  v.  Smith,  6  Binn.  856 ;  Foley  v. 
Grow,  87  Md.  51 ;  Eyans  v.  Kingsbcrry,  2 
Rand.  120;  14  Am.  Deo.  779;  King  r. 
Bardeau,  6  John.  Oh.  88;  10  Am.  Dec.  812 

8  McKean  v.  Read,  Litt  Scl.  Gas.  806; 


12  Am.  Deo.  818 ;  Perkins  v.  Ede,  16  Beay. 
198;  Knatohball  v.  Gmeber,  1  Madd.  168; 
Howard  v.  Kimball,  65  N.  G.  175;  6  Am. 
Rep.  789;  Taylor  V.  Williams,  46  Mo.  80; 
Holland  v.  Holmes,  14  Fla.  390;  Havens 
V.  Bliss,  25  N.  J.  Eq.  383 ;  Began  v.  Drang- 
brill,  61  Ala.  812;  Smith  v.  Turner,  60 
Ind.  867:BoUford  v.  Wilson,  67  lil.  182; 
Gregorys.  Perkins, 40  Iowa,  82;  Walsh 
V.  Barton,  24  Ohio  St.  28. 

*  Walling  r.  Kinnard,  10  Tex.  608;  60 
Am.  Dec  216;  Harbers  v.  Gadsden,  6 
Rich.  Bq.  284;  62  Am.  Dec.  890;  Tonn  v, 
Ticknor,  112  111.  217;  Stockton  v.  Union, 
on  Co.,  4  W.  Va,  273. 

»  See  antey  S  472.  Willard  v,  Tayloe,  8 
Wall.  667;  Bforgan  v.  Morgan,  8  Stew. 
883;  21  Am.  Deo.  638;  Hays  v.  Hall,  4 
Port.  874;  80  Am.  Deo.  631;  Buck  v. 
Swazey,  85  Me.  41;  66  Am.  Deo.  681; 
Wynn  v.  Garland,  19  Ark.  28;  68  Am. 
Dec.  190;  Grassmeyer  v.  Beeson,  18  Tex. 
758;  70  Am.  Deo.  809;  Peters  r.  Phillips, 
19  Tex.  70;  70  Am.  Dec  819;  Jones  v. 
Newhall,  116  Mass.  214;  16  Am.  Rep.  67. 
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ent  views  which  coarts  of  equity  take  of  contracts  for  the 
sale  of  land  and  contracts  for  the  sale  of  goods.  The  objects 
with  which  a  man  purchases  a  particular  piece  of  land  are 
different  to  those  with  which  he  purchases  goods.  He  may 
be  determined,  in  making  the  contract,  by  the  merits  of  the 
site  or  its  neighborhood,  and  these  cannot  be  represented 
by  a  money  compensation ;  whereas  goods  of  the  kind  and 
quality  that  he  wants  are  generally  to  be  purchased. 
Hence  specific  performance  of  a  contract  for  the  sale  of 
goods  is  only  decreed  in  very  rare  cases,  while  land  or  any 
interest  in  land  is  always  the  subject  of  equity  jurisdiction  of 
this  kind;  and  it  must  be  borne  in  mind,  in  making  this 
dl'^tinction,  that  the  performance  is  decreed  in  the  one  case 
and  refused  in  the  other  not  upon  any  distinction  between 
realty  and  personalty  but  because  damages  in  the  one  case 
may  not,  in  the  other  usually  will,  afford  a  complete  remedy. 

§  474.  Contracts  for  the  Sale  of  Lands* — For  the  reason 
given  in  the  last  section  contracts  for  interests  in  or  for  the 
sale  of  lands  are  a  proper  subject  for  specific  performance, 
even  though  the  plaintiff  may  have  a  remedy  at  law  for  the 
purchase  money  which  he  has  paid  over  or  for  damages 
generally  for  the  injury  he  has  sustained.^ 

§  475.  Effect  of  the  Statute  of  Frauds.  —  We  have 
seen  that   an    unwritten  contract    for    the  sale  of    land 


1  WUlard  r.  Tayloe,  8  Wall.  557, 
Barnes  v,  Barnes,  65  N.  0. 251;  Bogan  v. 
Drayhlll,  51  Ala.  812;  Daff  9.  Fisher,  15 
Cal.  375;McGarye7v.  Hall,  28  Cal.  140; 
Richmond  «.  B.  R.  Co.,  88  Iowa,  422; 
Blanchard  V.  B.  B.  Co.,  81  Mich.  48;  18 
Am  Bep.  142;  Bwlns  v.  Gordon,  49  N.  H. 
444 ;  Hart  v.  Brand,  1  A.  K.  Marsh.  159 ;  10 
Am.  Deo.  715 ;  Spronle  v.  Winant,  7  T.  B. 
Mon.  195;  18  Am.  Deo.  165;  Fhyfe  v.  War- 
den, 5  Paige,  368;  28  Am.  Deo.  480; 
Springs  V.  Sanders,  Phill.  Rq.  67 ;  Finley 
V.  Aiken,  1  Qrant  Cas.  8.^;  LarUon  v. 
Bart,  4  Watts  A  S.  27.  And  the  ooart's 
jurlsdlcllon    extends    even    to    lands 
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which  are  out  of  Its  Jnrlsdlction  or 
In  another  ooantry  if  the  parties  are 
within  It.  Bqnitj  acts  im  penonam; 
Penn  v.  Lord  Baltimore,  9  Vem.  444;  2 
White  and  Tndor's  Lead.  Cas.  St7;  Tol- 
ler V.  Oarteret,  2  Vem.  495 ;  Sntphen  v. 
Fowler,  9  Paige,  280;  Brown  9.  Desmond, 
100  Mass.  267;  Ward  v.  Arredondo,  1 
Hopk.  Oh.  218;  14  Am.  Dec.  543;  Mitchell 
V.  Banch,  2  Paige,  606;  22  Am.  Dec.  668; 
Newton  v.  Bobinson,  18  N .  Y.  687 ;  67  Am. 
Dec.  89;  Johnson  v.  Klmbro,  8  Head, 
557 ;  75  Am.  Dec.  781 ;  Gardner  v,  Ogden, 
22  N.  T.  827;  78  Am.  Dec  192. 
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is  unenforceable  in  courts  of  law ;  ^  and  the  statute  binds 
courts  of  equity  as  well.*  Nevertheless,  a  court  of  equity 
will  decree  a  specific  performance  of  an  oral  contract 
within  the  statute,  where  there  have  been  such  acts  of  per- 
formance by  the  party  asking  relief  that  he  would  suffer 
an  injury  amounting  to  a  fraud  if  the  other  party  should 
bot' perform  his  part  of  the  coutract.^  In  such  cases  the 
court,  having  general  jurisdiction  to  relieve  against  fraud, 
applies  the  remedy  by  enforcing  the  contract,  not  because 
the  contract,  as  such,  is  binding  on  the  parties,  but  because 
the  enforcement  thereof  is  the  most  effectual  way  to  pre- 
vent the  perpetration  of  a  fraud. ^ 

Payment  of  the  purchase  money  is  not  such  ^<  part  per- 
formance "  as  will  take  the  case  out  of  the  statute.^    Nor 


1  Ante,  §  78. 

t  Patterson  v.  Yeaton,  47  Me.  808; 
Skip  with  V.  Dodd,  24MiB8.i87;  Abel  v. 
Caldermore,  4  Gal.  00. 

*  8  Pomeroy's  Bq.  Jar.,  S  1409;  Orer- 
street  v.  Rice,  4  Bush.  1 ;  96  Am.  Dec  379 ; 
SoroerrlUo  v.  Tmoman,  4  Har.  A  McH. 
48;  1  Am.  Dec  889;  Simmons  v.  Hall,  4 
Har.  A  McH.  252;  1  Am.  Dec  888;  Wet- 
more  V,  White,  8  Calnes  Oas.  87 ;  2  Am. 
Dec  828;  Parkhnrstv.  Van  Cortland,  14 
Johns.  IS;  7  Am.  Dec  427;  Gloss  v.  Hnl- 
bnrt,  102  Mass.  86;  8  Am.  Bep.  418;  Weed 
V.  Terry,  2  Dong.  (Mich.)  8U;  45  Am. 
Dec  267;  Bobbins  v,  McEnight,6  N.  J. 
(Bq.)  642;  46  Am.  Dec  406;  Keale  v. 
Neale,  9  Wall.  1 ;  Printnp  v.  Mitchell,  17 
Oa.  658;  68  Am.  Dec  258;  Maddoz  v. 
Bowe,  28  Ga.  481;  68  Am.  Dec  535; 
Bigelow  V,  Armes,  106  U.  8. 10 ;  Byan  v. 
Dox,  84  N.  Y.  807 ;  98  Am.  Dec  696.  The 
rule  is  otherwise  In  Mississippi,  North 
Carolina  and  Tennessee.  Box  v.  Stan- 
ford, 18  Smedes  A  M.  93;  61  Am.  Doc. 
142;  Dunn  v.  Moore,  8  Ired.  (Eq.)  864; 
Bldleyv.  MoNary,  2  Hnmph.  174. 

*  BenJ.  Prln.of  Contr.  48,  citing  Jacobs 
V.  B.  B.  Co.,  8  Cush.  225;  Wheeler  r. 
Beynolds,66NT.287. 

^  Johnston  v.  Glanoy,  4  Blaokf.  94 ;  28 
Am.  Doc.  45;  Pinnock  v.  Clongh,  16  Vt. 
600;  42  Am.  Dec  621 ;  Blanchard  v.  Mc- 
Doagal,  6  Wis.   167;   70  Am.  Dec  466; 


Oronk  v.  Tmmble,  66  111.  428;  Poland  v. 
(yConnor,  1  Neb.  50;  98  Am.  Dec  827; 
Parke  v.  Iieewright,  20  Mo.  85 ;  Eaton  v. 
Whittaker,  18  Conn.  222;  44  Am.  Dec 
688;  Cole  v.  Potts,  10  N.  J.  (Eq.)  67; 
Gangverv.  Fry,  17  Pa.  St.  491;  65  Am. 
Dec  678;  Bankin  v.  Simpson,  22  N.  J. 
(L.)  471;  67  Am.  Dec  668;  Jackson  v. 
Cutright,  6  Munf.  806;  Hyde  v.  Cooper,  13 
S.  0.  (Bq.)  250;  Gorham  v.  Dodge,  122 
m.  528;  Horn  v.  Ladington,  13  Wis.  78; 
UnderhiUv.  Allen,  18  Ark.  466;  Thomp- 
son V,  Gould,  20  Pick.  134;  Glass  «. 
Hnlburt,  102  Mass.  24;  3  Am.  Bep  418. 
In  the  earliest  oases  it  was  held  that  the 
payment  of '  a  considerable  portion  of 
the  purchase  price  would  take  a  yerbal 
contract  for  the  sale  of  land  out  of  the 
operation  of  the  statute,  while  the 
payment  of  a  small  portion  would  not 
have  that  effect.  Laoon  v.  Mertkins,  8 
Atic  4,  per  Lord  Hardwlcke,  who  held 
generally  that  part  payment  was  a  good 
part  performance.  Child  v.  Comber,  8 
Swanst.  423,  note;  Owen  v.  Dayies,  1 
Ves.  8r.  82;  Hales  v.  Van  Berchem,  2 
Vem.  618;  Skett  v.  Whltmore,  Freero. 
Ch.  281;  Main  tr.  Melbourn,  4  Vcs.  720, 
724,  per  Lord  Boslyn,  wbo  held  as  ststed 
in  the  text.  Wetmore  v.  White,  2  Cai. 
Oas.  87;  Townsend  v.  Houston,  1  Harr. 
632;  27  Am.  Dec.  782;  Jones  v.  Peter- 
man,  8   Scrg.  A  B.   643;   8  Am.   Dec 
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is  [>o8ses:rioD  taken  without  the  couseut  of  the  vendor/  or 
not  ill  pursuance  of  the  contract  of  sale.'  Nor  is  marriage 
]}iirt  performance  of  a  parol  contract  made  in  consideration 
of  marriage.'  But  possession  of  lands  under  a  parol  con- 
tract of  sale  amounts  to  part  performance  when  it  is  con- 
nected with  the  contract  of  sale,  and  *in  consequence  and 
pursuance  of  it,  and  was  intended  to  be  in  execution  of  it.^ 
And  so  does  the  making  of  valualde  and  permanent 
improvements  on  the  land  by  the  purchaser.^ 

Though  the  statute  is  a  good  defense  where  specific  per- 
formance of  a  parol  contract  is  sought  against  the  vendor ; 
yet  if  the  vendor  be  willing  to  perform,  the  part  of  the 
purchase  money  that  has  been  paid  cannot  be  recovered 
hack.^    The   statute  will  not   prevent  a  decree  where  the 


673;  Frteze  v.  Glenn,  2  Md.   Ch.  361;  Parrtll  v.  McKinley,  QQratt.  1 ;  58  Am. 

Harwood  r.  Jones,  10  OUl.  A.  J.  401.    But  Deo.  212 ;  Blanchard  v.  McDoogall,  6  Wia. 

this  distinction  was  long  ago  rejected  as  167;  70  Am.   Deo.  458;    Wentworth  v. 

being  based  upon  no  sound  principle.  Wentworth,  2  Minn.  277;  72  Am.  Dee. 

Pomeroy's  Spec  Perf.,  §  112.  07 ;  Workman  v.  Guthrie,  89  Pa.  St.  496; 

1  Puroell  V,  Miner,  4  Wall.  518;  Moore  72  Am.  Deo.  654;  Ryan  v.  Doz,  84  N.  Y. 

V.  Hlgbee,  4S  Ind.  487;  Howe  v.  Rogers.  807;  90  Am.  Dec.  696;  Pngh  v.  Good.  8 

82  Tex.  218;  Glvens  «.  Calder,  2  Dessau.  Watts  &  8.  56;  S7  Am.  Deo.  684;  Wade 
Ch.  172;  8  Am.  Dec.  687.  v.  Greenwood,  2  Bob.  (Va.)  474;  40  Am. 

•  MoNellr.  Jones, 21  Ark.  277;  Dan-  Dec.  759;  Duganv.  Gittlngs,  8 GUI.  18f; 
forth  V.  Laney,  28  Ala.  274 ;  Charplot  v.  48  Am.  Dec  306 ;  Baton  v.  Whittaker,  18 
Slgerson,  25  Mo.  68 ;  Cole  v.  Potts,  10  N.  Conn.  222 ;  44  Am.  Dec  586 ;  McMahan 
J.  (Eq.)  67;  Knoll  v.  Karyey,  10  Wis.  90;  v.  McMahan,  18  Pa.  St.  876;  63  Am.  Dec 
Glass  V,  Hnlburt,  102  Mass.  82;  8  Am.  481;  Seamen  «.  Ascherman,  61  Wis. 
Rep.  418 ;  Ann  Berta  Lodge  v.  Leyerton,  678;  87  Am.  Rep.  849;  Danforth  v.  Laney, 
42  Tex.  26;  Miller  V.  Ball,  64  N.  Y.  292;  28  Ala.  274;  Arrlngtonv.  Potter,  47  Ala. 
Dougan  v.  Blocher,  24  Pa.  St.,  p.  84.  714;  Jefferson  v,  Jefferson,  96  Ul.  651; 

8  Caton  V.  Caton,  L.  R.  1  Ch.  App.  Anderson   v.    Simpson,  ^21   Iowa,  899; 

187;  Ungleyv.  Ungley,  L.  R.  4Ch.  Dlv.  Rucker  r.  Steelman,  73  Ind.  876 ;  Arnold 

78;  FInoh  v.  Finch,  10  Ohio  St.  601;  v.  Stephenson,  79  Ind.  126;  McCarger  r. 

Bowen  o.  Conger,  8  Hun,  625 ;  Flenner  v.  Rood,  47  Cal.  138;  Lamb  v.  Human,  46 

Flenner,  29  Ind.  664;  Welch  v.  Whelpley,  Mich.  112;  Harris  v.  Crenshaw,  8  Rand. 

62  Mich.  16;  4  Am.  St.  Rep.  810.  14;  Reynolds  v.   Johnson,  18  Tex.  814; 

*  Wood  V.  Thomby,  68  IlL  464 ;  Judy  Jamison  v.  Dlmock,  96  Pa.  SL  62. 

V.  Gilbert,  77  Ind.  96;  40  Am.  Rep.  889;  »  Glass  v.   Hulbnrt,  102  Mass.  85;  8 

Barnes  v.  R.  R.  Co.,  130  Mass.  388;  Arm-  Am.  Rep  418;  Moore  v.  Plerson,  6  Iowa, 

strong  V.    Kattorhom,    11    Ohio,    265;  279;  71  Am.  Dec.  409;  Kurtz  v.  Hibner, 

Peckham  v.  Barker,  8  R.  I.  17;  Oole  v.  65  111.  514;  8  Am.  Rep.  665;  Blunt  r. 

Potts,  10  N.  J.  (Eq.)  67;  Rosenthal  r.  Tomlln,  27  111.93;  Moreland  v.  Lemast- 

Freeberger,  26  Md.  75 ;  Ham  v.  Goodrich,  ere,  4  Blackf.  883;  Potter  v.  Jacobs,  111 

83  N.  H.  32;  Freeman  v.  Freeman.  48  N.  Mass.  32;  Hlbbert  v.  Aylott,  52  Tex.  530. 
Y.  34;  8  Am.  Rep.  r.57;  Rankin  r.  Simp-  «  Sims  v.  Hntchlns,  8  Sm.  ft  M.  32tf; 
son,  19  Pa,  St.  471;  57  Am.   Dec   668;  47  Am.  Dec  90. 
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agreement  in  the  bill  is  admitted,  and  the  statute  is  not 
relied  on  as  a  bar.^ 

§  476.  Contracts  for  the  Sale  of  Chattels. —  A  court 
of  equity  will  not  decree  a  specific  performance  of  a  con- 
tract for  the  sale  of  chattels  — because  the  breach  may  be 
sufficiently  remedied  by  damnges.  If  A  refuses  to  delivei 
goods  he  has  sold  to  B,  the  latter  may  purchase  them  else- 
where and  recover  the  loss  to  him  resulting  from  A's  failure 
to  perform.^  This  rule  extends  to  all  kinds  of  personal 
property  including  government  bonds  and  the  shares  of  stock 
and  bonds  of  business  corporations  which  are  always  to  be 
bought  in  the  market.^  But  in  the  application  of  this  rule 
three  classes  of  cases  are  to  be  excepted,  though  two  of 
them  are  not  exceptions  to  but  rather  further  illustrations  of 
the  governing  principle,  viz. 9  that  agreements  will  not  be 
specifically  enforced  unless  from  the  nature  of  the  contractt 
the  character  of  the  subject-matter  or  other  special  and 
peculiar  causes,  damages  will  not  be  an  adequate  remedy.* 

(a)  Where  the  contract  is  made  under  special  circum- 
stances and  for  purposes  requiring  specific  performance 
to  render  it  of  value.*  As,  for  example,  a  contract  for  the 
purchase  of  coal-tar,  solely  obtainable  in  the  city  from 
defendant,  and  absolutely  necessary  to  plaintifi*'s  business  ;  ^ 
or  for  ship  timber  of  a  particular  kind  essential  to  the  com- 
pletion of  a  ship  and  which  can  be  supplied  by  the  vendor 
alone.^  Of  the  same  nature  is  an  agreement  to  furnish 
articles  which  the  vendor  only  can  supply  because  their 


1  Baker  v.  HoUobaugh,  15  Ark.  822 ; 
Woods  V.  Dille,  11  Ohio,  456 ;  Hoofor  v. 
Lamont,  56  Pa.  St.  811 ;  03  Am.  Dec.  756. 

1  Eckstein  v.  Downing,  64  N.  H.  248 ; 
10  Am.  St.  Bep.  404. 

8  FaUon  «.  B.  B.  Oo.»  1  DiU.  121;  Boss 
«.  B.  B.  Co.,  1  Woolw.  26;  Lowry  v. 
Moldrow,  8  Bieh.  Kq.  241 ;  Ferguson  v. 
Faschall,  11  Mo.  267 ;  Grain  v.  Stebbins, 
Paige,  124;  BlssoU  v.  Bank,  5  McLean, 
405;  Oowles  v.  Whitman.  10  Conn.  121; 
25  Am.  Ooc.  60;  Carpenter  p.   Ins.  Co.. 


4  Sand.  Oh.  408;  Foil's  Appeal,  01  Pa.  St. 
437;  86  Am.  Bep.  671;  Strasbargh  B.  B. 
Co.  V.  Echternaoh,  21  Pa.  St.  220;  60  Am. 
Dec  49;  Eckstein  r.  Dovrning,  64  K.  H. 
248;  10  Am.  St  Bep.  404. 

*  Adams  v,  Metisenger,  post,  Dilborn 
V,  Youogblood,  85  Ala.  447. 

»  Clark  V.  Flint,  22  Pick.  381 ;  83  Am. 
Dec.  738. 

«  Eqai table  Gas  Light  Co.  v.  Manfg- 
Co.,  63  Md.  285. 

•  Kaxton  v.  Lister,  3  Atk.  388. 
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manufacture  is  guarded  by  a  patent.^  It  is  on  this  ground 
that  in  England  and  some  of  the  States  a  distinction  is 
made  between  goyernment  stock  and  the  stock  and  bonds 
of  railroad  and  business  corporations,  on  the  ground  that 
the  latter  are  limited  in  number,  and  cannot  always  be  had 
in  the  market.^ 

(b)  Articles  which  have  acquired  a  peculiar  value  to  the 
owner  and  for  the  loss  of  which  no  damages  would  com- 
pensate.^ As  an  artist's  picture  painted  by  himself ;  ^  or  a 
valuable  picture,  vase,  or  work  of  art ;  family  pictures  and 
furniture,  or  heir-looms ;  an  antique  horn,  used  as  a  symbol 
of  tenure  of  land ;  the  tobacco-box  of  a  club ;  the 
dresses,  decorations,  papers,  and  effects  of  a  lodge  of 
Freemasons;  a  box  of  jewels,  deeds  or  instruments  of 
title  to  land.*^  But  it  has  been  said,*  that  the  common  law 
remedy  **  would  not  be  considered  inadequate,  merely  be- 
cause the  specific  article  might  be  more  convenient 
or  gratifying  to  the  party  than  damages  for  withholding  or 
destroying  it;  *  *  *  and  the  principle  must  not  be 
extended  to  cases  founded  in  weakness  and  folly.  It  would 
therefore  be  a  perversion  of  the  rule  to  apply  it  to  the 
delivery  of  a  favorite  spaniel  or  a  lady's  lap-dog," 

(c)  As  falling  under  the  general  jurisdiction  of  equity 
to  enforce  trusts,  if  there  be  a  trust,  express  or  implied, 
the  court  will  compel  the  specific  performance  of  the  con- 
tract, whether  the  chattels  are  common  or  special.' 


1  Adama  v.  Messenger,  pottt  Hap- 
good  V.  RoseDStock,  28  Fed.  Rep.  86; 
see  Blnney  v.  Annan,  107  Mass.  74;  9 
Am.  Rep.  10. 

s  Dnncnft  v.  Albrecht,  12  Sim.  189; 
Treasurer  v.  Commercial  Mining  Co.,  23 
Cal.  890;  Todd  v.  Tafft,  7  Allen,  871; 
Leach  v.  Fobes,  11  Gray,  606;  Fme  v. 
Hoagbton,6  Colo.  818;  Asche  v.  John- 
son, 2  Jones  (Eq.)  149;  Baldwin  v.  Com., 
11  Bosh.  417 ;  Adams  v.  Messenger,  147 
Mass.  186 ;  9  Am.  St.  Rep.  679. 

8  Adams  v.  Messenger,  147  Mass.  186; 
9  Am.  Si.  Rep.  679;   McOowan  v.  Rem- 
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ington,  12  Pa.  St.  66;  61  Am.  Dee.  SM; 
Womack  v.  Smith,  11  Hamph.  478;  64 
Am.  Dee.  61. 

*  Dowling  V,  Bettemann,  2  J.  A  H. 
644. 

^  Lawson  Rights,  Rem.  A  Pr.»  §  2598; 
Adams  v.  Messenger,  tupra;  v^lliiama 
V.  Howard,  8  Murph.  74 ;  Oowles  v.  Whit« 
man,  10  Conn.  121;  26  Am.  Dec.  60;  Hill 
V.  Rockingham  44  N.  H.  457;  McGowan  v. 
Remington,  12  Pa.  St.  56;  61  Am.  Dec  SSL 

<  Lining  v.  Oeddes,  1  McOord.  Ch. 
304;  16  Am.  Dec.  607. 

7  8  Pomeroy's  Eq.  Jar.,  §  1402,  note ; 
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/ 

§  477.  Breaches  of  Contract  Generally. — The  remedy 
at  law  for  the  breach  of  ordinary  contracts  —  a  judgment  for 

damages,  —  is  sufficiently  specific  and  adequate,  and  hence 
does  not  call  for  the  equitable  relief.  Therefore  specific 
performance  will  not  be  granted  in  such  cases;  as,  for 
example,  of  a  contract  to  borrow  or  to  lend  money  ;  or  of 
an  agreement  to  pay  a  certain  fund  to  one  creditor  in  pref- 
erence to  others;  or  of  an  agreement  by  creditors  to 
receive  a  portion  of  their  debts  in  satisfaction  of  the 
whole ;  *  or  of  a  debt  for  work  and  labor ;  or  for  money 
payable  under  a  building  contract;  or  of  a  contract  for 
personal  services.'  As  put  by  one  judge:  "There  is  no 
case  of  a  specific  performance  decreed  of  an  agreement  to 
build  a  house,  because  if  A  will  not  do  it,  B  may.  A 
specific  performance  is  only  decreed  where  the  party  wants 
the  thing  in  specie  and  cannot  have  it  in  any  other  way."  ^ 

§  478.  Performance  Compelled  by  Means  of  Injunc- 
tion.—  Whatever  promise  or  covenant  a  court  of  equity 
will  compel  a  man  to  perform,  by  a  decree  for  specific  per- 
formance, it  will  generally  restrain  him  from  neglecting  to 
perform,  by  injunction.^  A  premise  or  covenant,  it  is 
obvious,  may  be  either  that  one  will  do  a  certain  thing  or 
that  one  will  not  do  it ;  in  the  one  case  an  (a)  affirmative^  in 
the  other  a  (b)  negative^  promise  or  covenant. 

(a)  The  remedy  in  equity  in  the  first  case  is  usually  by 
a  bill  for  specific  performance,  as  we  have  seen.  Yet  the 
court  will  in  some  cases  enforce  indirectly  the  affirmative 
terms  of  a  contract  of  which  it  could  not  directly  decree 
the  specific  performance,  and  this  by  means  of  a  manda- 


McGowln  V.  Remington,  13  Pa.  St.  06;  51  s  See  ante,  {  473. 

Am.  Deo.  5tj4;  Abbott  v.  Beeves,  49  Pa.  s  Kenyon,  M.  R.,    In  Brrington   v. 

St.  404;  88  Am.  Dec.  616;  Peer  r.  Kean,  Aynesloy,  2  Brown  Oh.  848.    Some  of  the 

14  Mich.  854;  Hill  v.  Bank,  44  N.  H.  567;  cases  fall  also  under  another  rule,  tIz., 

Kimball  v.  Morion,  5  N.  J.  (Eq.)  96;  48  th»t  the  conrt  will  not  undertake  to 

Am.  Dec.  6S1.  direct  a  oontinnous  serrlce ;  see  amU, 
1  LawBon  Rights.  Rem.  ft  Pr.  2588.  *  Snel!  Bq.  488. 
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tory  injunction.'  Thus  an  agreement  to  remove  certain 
buildings  has  been  enforced  by  an  injunction  against  the 
continuance  of  the  buildings,^  and  lessors  who  had  cove- 
nanted to  manage  land  or  cultivate  a  farm  in  a  husbandlike 
manner,  have  been  restrained  from  doing  acts  of  bad 
husbandry,  although  there  was  no  express  covenant  to 
refrain  from  such  acts.^ 

(b)  Where  a  person  agrees  not  to  do  a  certain  act, 
specific  performance  is  decreed  in  the  form  of  an  injunction 
restraining  the  party  from  doing  the  act.^  Thus  injunctions 
have  been  issued  to  restrain  a  person  from  violating  a 
promise  not  to  engage  in  a  certain  trade  for  a  certain  term ;  ' 
to  restrain  a  person  who  had  entered  into  a  covenant  not  to 
ring  church  bells  from  so  doing  ;*  to  restrain  an  author  who 
on  the  sale  of  a  work  had  covenanted  with  the  purchaser 
not  to  do  anything  which  might  be  detrimental  to  the  sale 
or  publication  of  that  work,  from  publishing  a  rival  work 
on  the  same  subject ;  ^  to  restrain  tenants  from  violating 
covenants  in  their  leases  as  to  the  mode  of  cultivation,  or 
the  use  of  the  premises;^  to  restrain  the  erection  of 
buildings  beyond  a  certain  height;  ^  to  restrain  the  erection 
or  compel  the  removal  of  bay-windows ;  '^  to  restrain  the  use 


1  Leake  Oontr.  IISO ;  Lane  v.  Newdc- 
gate,  10  Ves.  192;  Isenberg  v.  East  India 
Uoase  Co.,  8  De  O.  J.  A  S.  278. 

s  Banken  v.  Husklnson,  4  Sim.  18; 
Lord  Manners  v.  Jobnson,  L.  B.  1  Ch. 
Div.  673. 

s  Drxaj  V.  Molina,  6  Ves.  888 ;  Pratt  v. 
Brett,  2  Madd.  02;  Brlggs  r.  Law,  4  Johns. 
Ch.  23;  Kerr  on  Injunctions,  622. 

*  Banet  v.  BlaffraTe,6  Vesey,  566;  6 
Ves.  104 ;  Hapgood  v.  Bosenstook,  28  Fed. 
Rep.  86;  Steward  v.  Winters,  4  8andf.0h. 
667. 

6  See  ante,  {  824;  Doty  v.  Martin,  82 
Mich.  402;  Bntler  v.  Broleson,  16  Vt.  176; 
Gnerand  v.  Dandelet,  82  Md.  661 ;  8  Am. 
Bep.  164. 

*  Martin  v.  Natkln,  2  P.  Wms.  266. 

7  Barfleld  v.  Nicholson,  2  Slm.ft  Stn.  1. 

*  Flemming  v.  Snook,  6  Bcav.  250; 
Qrey  de  Wilton  v.  Saxon,  G  Yes.   106; 
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Palteney  v.  Shelton,  5  Ves.  260;  Hamil- 
ton v.  Dansford,  6  Irish  Ch.  412;  Maddox 
V.  White,  4  Md.  72 ;  89  Am.  Dec  67 ; 
Wilds  V.  Lay  ton,  1  Del.  Ch.  226;  12  Am. 
Dec  91;  Frank  v,  Branneman,  8  W.  Va. 
462;  Glllilan  v.  Norton,  6  BobL  646; 
Donglas3«.  Wiggins,!  Johns.  Ch.  485; 
Jangerman  v.  Bovee,  19Cal.  854;  Baigher 
V.  Crane,  27  Md.  86;  Niagara  Bridge  Co. 
V.  Great  Western  B.  Co.,  89  Barb.  212; 
Barrow  V.  Bichard,  8  Paige,  857;  Sawyer 
V.  Twiss,  26  N.  H.  845;  Middiebrook  v, 
Corwin,  15  Wend.  167 ;  Daniels  v.  Pond, 
21  Pick.  367;  Satton  v.  Head,  86  Ky.  156; 
29  Am.  St.  Bep.  156;  Hodge  v.  Sloan,  107 
N.Y.244. 

*  Lloyd  V.  London,  etc  R.  Co.,  2  De 
G.  J.  ftSm.  568. 

10  Lord  Manners  v.  Johnson,  L.  B.  1 0. 
D.  673;  Western  v.  Macdermot,  U  B.1 
Eq.  499. 
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of  building  lots  except  for  the  erection  of  dwellings ;  ^  to 
restrain  the  carrying  on  of  particular  trades  in  demised 
premises  ;  ^  and  in  many  other  cases  of  a  similar  character.' 
And  it  is  now  well  settled  ^  that  the  inability  of  a  court 
of  equity  to  compel  the.  specific  performance  of  one  part 
of  an  agreement  is  no  ground  for  its  refusing  to  enjoin 
against  the  breach  of  another  part  of  the  same  agreement.* 
In  Lumley  v.  Wagner ^^  the  defendant  agreed  with  the 
plaintiff  to  sing  at  his  theater  upon  certain  terms,  and  dur- 
ing a  certain  period  to  sing  nowhere  else.  Subsequently 
she  entered  into  an  engagement  with  another  person  to  sing 
at  another  theater,  and  refused  to  perform  her  contract 
with  the  plaintiff.  The  court,  while  admitting  that  it  was 
powerless  to  enforce  so  much  of  the  contract  as  related  to 
the  promise  to  sing  at  the  plaintiff's  theater,  restrained  the 
defendent  by  injunction  from  performing  at  any  other 
theater. 


1  St  Andrew's  Ohtuch  Appeal,  67  Pa. 
St.  612. 

s  Kemp  V.  Sober,  1  81m.  N.  8.  617; 
Hodson  o.Coppard,29  Beav.  4;  Olomeots 
V.  Wells,  L.  B.  1  £q.  200;  Parker  v. 
Whyte,  1  Hem.  &  M.  167. 

*  Kerr  on  Injonctlons,  608;  Wolyer- 
taampton,  etc,  B.  Co.  v.  London,  etc.,  K. 
Co.,  L.  B.  16  Eq.  488;  Nuneaton  Local 
Board  V.  General  Sewage  Oo.,  L.  B.  20 
Eq.l27;  Parkham  v.  Aicardi,  84  Ala.  878; 
Lewis  V.  Lyman,  22  Pick.  487 ;  Lewis  v. 
Jones,  17  Pa.  St.  262 ;  Beokwlth  v.  Howard, 
6  B.  I.  1;  Ayery  o.  Baker,  27  Neb.  888; 
20  Am.  St.  Bep.  672. 

4  In  the  earlier  cases  equity  would 
not  restrain  the  riolatlon  of  the  ncgailve 
part  of  an  agreement  when  It  could  not 
enforce  the  ai&rmatiye  stlpulatioDs,  but 
the  party  was  left  to  his  remedy  at  law. 
Kemble  v.  Kean,  6  Sim.  B.  883 ;  Hamblln 
V.  Dunneford,  2  £d.  626 ;  Burton  v.  Mar- 
shall, 4  Gill,  487;  Sanquirlco  «.  Bene- 
detti,  1  Barb.  816. 

ft  Hays  V.  Willis,  11  Abb.  Pr.  (N.8.)  167; 
Daly  9.  Smith,  49  How.  Pr.  160;  88  N.  Y. 


(S.  C.)  158;  Morris  v.  Coleman,  18  Vesey, 
487 ;  Blchardson  v.  Peacock,  26  N.  J.  (Eq.) 
40;  Frank  v.  Brunneman,  8  W.  Ya.  462; 
Parker  v.  Ganison,  61  111.  850;  Gillls  v. 
Hall,  2  Brewst.  842;  Chicago,  etc,  B.  Co. 
V.  New  York,  etc.,  Co.,  24  Fed.  B.  621 ; 
Port  Clinton  B.  Co.  v.  Cleyeland,  etc.,  U. 
Co.,  18  Ohio  St.  650;  Marble  Go.  v.  Blp- 
ley,  10  Wall.  858. 

•  lDe.G.M.&G.604.  TheoourtwUl 
not  enforce  the  performance  of  ordi- 
nary contracts  of  service  in  this  way ;  it  is 
only  where  the  service  is  to  be  rendered 
by  one  having  special  and  extraordinary 
qualifications;  as  *'for  example,  by  an 
eiulnent  actor,  singer,  artist  and  the  like 
*  *  *  Damages  for  a  breach  of  such 
contracts  are  not  only  difficult  to  ascer- 
tain but  cannot  with  any  certainty  be 
estimated;  nor  could  the  plaintiff  pro- 
cure by  means  of  damages  the  same 
services  in  the  labor  market,  as  in  case 
of  an  ordinary  contract  of  employment 
between  aariizan.a  laborer  or  a  clerk 
and  their  rmplojer."  Cort  v.  Lassard* 
18  Oreg.  221 ;  17  Am.  St.  Bep.  726. 
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DISCHABGE  OF  BIGHT  OF  ACTION. 

Smction  479.  Introductory. 

(a)  Beletue, 

480.  Release  defined  and  explained. 

481.  Covenant  not  to  sue. 

(b)    Accord  and  Satisfaction. 

482.  Accord  and  satisfaction  defined  and  ezplAined. 

(c)   Judgment. 

483.  Bffect  of  judgment. 

(d)  Lapse  of  Time, 

484.  Introductory. 

1.  Independent  of  Statute. 

485.  Presumption  of  payment. 

486.  Laches  in  equity. 

2.  Under  StatuU  of  Limitations. 

487.  Statutes  of  limitations  bar  action. 

488.  When  statute  begins  to  run. 

489.  Statutory  bar  may  be  removed. 

§  479.  IntrodnctoTy.  —  Upon  every  breach  of  contract, 
whether  it  discharges  or  not  the  agreement  of  the  other 
party ,^  there  arises  in  favor  of  the  injured  party  a  right 
of  action  for  compensation.  This  right  of  action  cannot 
be  discharged  by  any  p:iyment  or  performance,  or  tender 
of  payment  or  performance  by  the  promisor,  without 
the  consent  and  acceptance  of  the  promisee;  for  the 
promisee,  after  breach,  becomes  entitled  to  the  compensa- 
tion  or   remedy  provided  by  process  of  law,  and  is  not 

1  See  ante,  $  488. 
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bound  to  accept  any  tender  or  offer  made  in  satisfaction 
of  his  legal  rights.^ 

The  question  then  to  be  considered  in  this  chapter  is,  how 
may  this  Bight  of  Action  be  discharged ;  and  it  is  answered 
that  the  rigtit  of  action  arising  from  a  breach  of  a  contract 
may  be  discharged  in  four  ways :  (a)  by  a  release,  ( b)  by 
an  accord  and  satisfaction,  (c)  by  a  ^dgment,  (d)  by  lapse 
of  lime. 

(a)  Rdease. 

§  480.  Release  Defined  and  Explained. —  Release  is  a 
discharge  of  the  claim  or  right  of  action  growing  out  of  the 
breach  of  an  agreement.^  It  must,  unless  it  be  made  for 
some  new  consideration,  be  under  seaP  to  bind  the 
person  making  it,  otherwise  it  will  be  nothing  more 
than  a  promise  without  consideration  to  forbear  from  the 
exercise  of  a  right,  which, we  have  seen  is  not  binding.'^ 
The  release  of  a  debt  discharges  all  securities  held  by  the 
creditor,^  but  does  not  extinguish  or  defeat  any  future 
rights  or  claims,®  and  a  general  release  is  qualified  and  con- 
trolled by  a  recital  of  the  particular  class  of  debts  to  which 
alone  it  is  intended  to  apply  .^ 

A  voluntary  delivery  by  the  creditor  to  the  debtor  of  the 
evidence  of  the  debt, as  a  bill,  note  or  bond,  or  thedestroy- 
ing  of  the  instrument,  with  the  intention  of  discharging  the 
debt,  operates  as  a  release.^ 

A  release  of  one  of  several  debtors  jointly ,  or  jointly  and 
severally,   liable  for  the  same  debt,   releases  all.'    The 


1  LawBon  Rights,  Bern.  &  Pr.,  §  WSl, 
9  Leake  Oontr.  IMl. 

•  m.  Cent.  B.  Co.  v.  Bead,  87  ni.  484; 
87  Am.  Dec.  860;  Weber  «.  Ooach,  184 
Hafls.  28;  45  Am.  Bep.  274;  Smith  wick  v. 
Ward.  7  Jones,  64;  75  Am.  Dec  458. 

«  Anle,  §  99. 

*  Oowper  V.  Green,  7  Mees.  ft  W.  688; 
Jackson  o.  Staokhonse,  1  Oow.  122;  13 

Dec  514. 
« ITranclft    r.  Boston  and  Bozbnry 


MIU  Corporation,  4  Pick.  865, 8Q8;  Hast- 
ings«.  Dickinson,?  Mass.  163;  6  Am.  Dec 
84;  Gibson  v.  Gibson,  15  Mass.  106;  8 
Am.  Dec  94;  Qnarles  v.  Qaarles,  4  Mass 
688 ;  Oooke  v.  Stuart,  Peck,  187. 

7  Lawson  Rights,  Bern,  ft  Pr.  §  2578. 

*  Gardner  v.  Gardner,  28  Wend.  626 ;  34 
Am.  Dec  840;  Beach  v.  Bnders,  61  Barb. 
570. 

•  Baldwin  V.  Gray,  4  Martin  (v.  8.,) 
192;  16  Am.  Dec.  168;  Ailln  «.  Shaabame, 
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reason  for  this  is  that  if  it  did  not  have  this  effect  the 
co-debtoi%  after  paying  the  debt,  might  sue  him  who  was 
released  for  contribution,  and  so  in  effect  he  would  not  be 
released.*  But  a  release  of  one  co-debtor  may  reserve  a 
right  against  the  other  debtors,  in  which  case  they  are  not 
discharged.*  So  the  release  by  one  of  several  co-creditors 
jointly  entitled  to  the  debt  discharges  the  debtor  as  to  all." 

§  481.  CoTenant  Not  to  Sae. —  A  covenant  made  by  a 
creditor  with  his  debtor  not  to  sue  him  at  any  time  for  the 
debt,  although  it  does  not  in  terms  release  the  debtor,  and 
purports  only  to  bind  the  creditor  by  covenant,  is  upon  the 
principle  of  avoiding  circuity  of  action,  equivalent  to  a 
release,  and  may  be  so  pleaded  in  an  action  by  the  creditor 
for  the  debt,  the  subject  of  the  covenant.^  But  a  covenant 
not  to  sue  one  of  several  co-debtors  jointly,  or  jointly  and 
severally,  liable,  although  it  operates  by  construction  as  a 
release  as  between  the  covenantor  and  covenantee,  does  not 
operate  as  a  release  of  the  other  debtors.^ 

(b)  Accord  and  Satisfaction. 

§  482.  Accord  and  Satisfaction  Defined  and  Explain- 
ed.—  An  accord  and  satisfaction  is  an  agreement  by  the 
creditor  to  accept  something  in  satisfaction  of  his  claim,  ac- 
companied by  the  delivery  or  performance  of  what  is  so 


1  Dana,  68;  26  Am.  Deo.  121;  Berry  v, 
Glllis,  17  N.  H.  9;  48  Am.  Dec.  585;  Bozo- 
man  V.  State  Bank,  7  Ark.  838;  46  Am. 
Dec  291;  Williamaon  v.  MoGinness,  II 
B.  Mon.  74;  52  Am.  Deo.  661;  Hale  v. 
Spaalding,  146  Ma»B.  482;  1  Am.  St.  Rep. 
475;  Benjamin  v.  McOonnell,  4  Gilm.  636; 
46  Am.  Deo.  474. 

1  North  V.  Wakefield,  18  Q.  B.  451. 

s  Yates  V,  Donaldson,  6  Md.  389;  61 
Am.  Deo.  288. 

*  Leake  Oontr.  982;  Beltzboover  v, 
Stockton,  4  Cranoh  C.  C.  695;  Myrick  r. 
Pame,  9  Cash.  248. 
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*  BnaseU  v.  Adderton,  64  N.  0.  417; 
Cayler  v.  Cnyler,  2  John 4.  186.  Bat  It  Is 
different  where  the  covenant  it  not  to  sae 
for  a  limited  time  only.  Ayloffe  v.scrimp- 
sbire.S  Salk.  528;01opper  v.  Union  Bank, 
7  Har.  &  J.  92;  16  Am.  Deo.  294;  Ford  r. 
Beech,  U  Q.  B.  8S8. 

ft  Goodnow  V.  Smith,  18  Pick.  414;  29 
Am.  Dec.  600;  Berry  v,  Dillis,  17  N.  H.  9 ; 
43  Am.  Dec  585 ;  Bozeman  t).  State  Bank, 
7  Ark.  828;  46  Am.  Deo.  291 ;  Williamson 
V,  Glnness,  11  B.  Mon.  74;  52  Am.  Dec. 
661 ;  Brown  v.  White,  29  N.  J.  (L.)  514;  80 
Am.  Dec.  226. 


OH.  XIX.]         DISCHABGB   OF  RIGHT   OF   AGTIOK. 


§  482 


agreed  upon.^  But  it  must  be  borne  in  mind  that  there 
must  be  both  accord  and  satisfaction.  By  the  accord  the 
parties  agree  upon  a  sum  of  money,  or  other  matter,  to  be 
given  and  accepted  as  compensation  for  the  breach,  instead 
of  the  legal  remedy  provided  by  process  of  law.  But  this 
is  insufficient  to  bar  an  action.'  It  is  by  the  execution  of 
the  accord,  that  is,  by  the  actual  delivery  and  acceptance 
of  the  matter  agreed  upon  as  a  satisfaction,  that  the  right  of 
action  is  discharged.^  As  said  in  an  old  case,  **  accord 
executed  is  satisfaction ;  accord  executory  is  only  substitu- 
ting one  cause  of  action  for  another,  which  might  go  on  to 
any  extent.*'  *  Therefore  readiness  to  perform  the  accord,^ 
or  a  tender  of  performance,'  or  even  part  performance,^  is 
not  enough. 

The  satisfaction  may  consist  in  the  acquisition  of  a  new 
right  against  the  debtor,  as,  for  example,  the  receipt  from 
him  of  a  negotiable  instrument  as  payment,'  or  of  new 


1  Pulliam  V.  Taylor,  60  Miss.  251 ;  Boll 
V.  Ball*  43  Oonn.  466;  Stockton  v,  Frey,  4 
Gill,  406;  46  Am.  Deo.  188;  Helm  v.  Car- 
ron,  11  Sm.  A  M.  361 ;  49  Am.  Dec  66. 

s  Ballard  v.  Nokes,  2  Ark.  45;  Rising 
V.  OammlngB,  47  Vt.  345;  Piper  t*.  Kings- 
bary,48  Vt.  480;  McKean  v.  Reed,  Litt. 
Sel.  Cai.  896;  19  Am.  Dec.  818;  Noe  «. 
Ohristie,61N.  Y.  272;  Kromerv.  Helm, 
76  N.  T.  577;  81  Am.  Rep.  491 ;  Mitchell  v. 
Hawley,  4  Denlo,  414;  47  Am.  Dec.  260; 
Ogilvie  V,  Hallam,  68  la.  714;  Rassellv. 
Lytle,  6  Wend.  890;  22  Am.  Dec  587; 
Daniels  r.  Hollenbeck,  19  Wend.  408; 
Frost  V.  Johnson,  8  Ohio,  893;  Ellis  v. 
Bltzer,  2  Ohio,  89;  15  Am.  Dec.  684; 
Schlitz  V.  Meyer,  61  Wis. 418;  Trontmann 
V.  Lncai9, 68  6a  466;  Pettis  v.  Ray,  12  R. 
I.  844;  ^ammerB9.  Hamilton,  56  Gal.  698; 
Browning  v.  Croase,  43  Mich.  489; 
Lankton  9.  Stewart,  27  Minn.  846;  John- 
son V.  Hunt,  81  Ky.  821 ;  Hemmingway 
V.  Stansell,  106  U.  S.  899;  Costello  v. 
Cady,  103  Mas».  140;  Memphis  v.  Brown, 
20  Wall.  808;  Petty  v.  Allen,  184  Mass. 


s  Dtller  V,  Brnbaker.  62   Pa.  St.  498; 
91  Am.  Dec  177;  Barnes  v,  Lloyd,  S Miss. 


584;  WiUey  r.  Warden,  27  Vt  655; 
Vedderv.  Vedder,  1  Denlo.  257;  Hall  v. 
Smith,  10  Iowa,  46;  Flack  v.  Garland, 
8Md.  188;  Brooklyn  Bank  v.  Dc  Granw, 
28  Wend.  .342;  85  Am.  Dec.  669;  Frost  v, 
Johnson,  8  Ohio,  393;  Coittr.  Hoaston,  3 
Johns.  Ca9.  243;  Wntkinson  v.  Inglesby, 
6  Johns.  386;  Rassnll  v.  Lytle,  6  Wend. 
890;  22  Am.  Dec.  637 ;  Childs  v.  MllWillo, 
etc.,  Ins.  Co.  56  Vt.  609.  Bnt  see  Whit- 
sett  V.  Clayton,  5  Colo.  476  where  this 
well    established  doctrine  is  criticised. 

4  Lynn  v.  Bmce,  2  H.  Bl.  819. 

&  Heam  v.  Kiehl.  38  Pa.  St.  147;  80 
Am.  Dec.  472 ;  RubscII  v.  Lytle,  6  Wend. 
890;  22  Am.  Dec  587. 

«  Heam  v.  Elehl,  38  Pa.  St  147 ;  80  Am. 
Dec  472 ;  Brooklyn  Bank  r.  De  Granw, 
23  Wend.  842;  85  Am.  Dec  669;  Kromer 
V.  Heim,  75  X.  Y.  574;  31  Am.  Rpp.  491. 

1  Hearn  v,  Kiehl,  88  Pa.  St.  147;  80 
Am.  Dec  472. 

8  Witberby  v.  Mann,  11  Johns.  518; 
Yates  V.  Valentine.  71  III.  648;  Vamcy  v. 
Conery,  77  Me.  527 ;  Bennett  r.  Hill,  14  R. 
I.  822;  Mason  r.  Campbell,  27  Minn.  64; 
Guild  V  Batler,  127  Mass.  386. 
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rights  ugainst  the  debtor  and  third  parties,  as  in  the  case  of 
a  composition  with  creditors ;  ^  or  of  something  different  in 
kind  to  that  which  the  debtor  was  bound  by  the  original 
contract  to  perform;'  but  it  must  in  all  cases  have  been 
taken  bj  the  creditor  as  a  full,  perfect  and  complete  satis- 
faction  for  his  claim  in  order  to  operate  as  a  valid  dis- 
charge.' 

It  need  not  be  under  seal  or  even  in  writing,  for  a  parol 
accord  and  satisfaction  will  discharge  a  right  of  action 
founded  on  a  deed  or  even  on  a  judgment,^  but  like  all  other 
parol  agreements  it  requires  a  consideration  ;  ^  though  the 
consideration  need  not  be  adequate*  provided  it  is  neither 
an  illegal  ^  nor  a  past  one." 

(c)  Judgment. 

§  483.  Effect  of  Jadgrment.  —  The  final'  judgment  of  a 
court  of  competent  jurisdiction  ^^  in  the  plaintiff's  favor  dis- 
charges the  right  of  action  arising  from  breach  of  contract. 
The  right  is  thereby  merged  ^^  in  that  more  solemn  form  of 
obligation  sometimes  called  a  Contract  of  Record.^'  It  may 
then  be  discharged  by  payment  of  the  judgment"  or  by 


1  Gk>od  r.  Cheesman,  2  B.  A  Ad.  838; 
Boyd  V.  Hind,  1  H.  &N.  947;  Kromer  v. 
Heim,  76  N.  T.  677  81  Am.  Rep.  471; 
Baxter  v.  Bell,  86  N.  Y.  196. 

8  Whitney  v.  Cook,  68  Miss.  S61; 
Bennett  v.  Hill,  14  B.  I.  822;  Horehoase 
V.  Bank,  08  N.  Y.  503;  Williams  9. 
Phelps,  16  Wis.  80. 

s  Jones  V.  Fennimore,  1  6.  Greene, 
184;  Frentress  v.  Markle,  2  G.  Greene, 
563;  Clark  v.  Dlnsmore,  5  N.  H.  186; 
Boston  Rubber  Go.  v.  Peerless  Wringer 
Co.,  68  Vt.  651;  Line  v.  Nelson,  38  N.  J. 
L.  858.  The  debtor  may  attach  a  con- 
dition to  the  offer  and  If  so  the  ac- 
ceptance of  the  thing  Is  an  acceptance  of 
the  condition.  Berdell  r.  Blssell,  6  Col. 
162;  McDanlels  v.  Bank,  29  Vt.  230;  70 
Am.  Dec.  406. 

*  Cabe  v.   Jameson,   10  Ired.  193;  51 
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Am.  Deo.  886;  Sarage  v.  ETerman,70  Pa. 
St.  816;  10  Am.  Rep.  676. 

6  Seean<6,0ap.  lY;    Oonslderatlon. 

>  Warren  v.  Skinner,  80  Conn.  689; 
Donahoe  «.  Woodbnry,  6  Gush.  148; 
Pierce  v.  Pierce,  25  Barb.  248 ;  Ogborn  v. 
Hoffman,  62  Ind.  489;  Fisher  v.  May,  2 
Bibb,  449;  6  Am.  Dec.  626;  Reld  v.  Bart- 
lett,  19  Pick.  278. 

7  Reeler  v.  Neal,  2  Watts,  484;  Davis 
V.  Koaks,  8  J.  J.  Marsh,  494. 

B  See  ante,  %  106;  Stead  «.  Poyer,  1 0. 
B.  782. 

»  Webb  9.Backlew,82  N.  Y.  665;  Lln- 
Ington  V.  Strong,  111  111.  152. 

10  Hlokey  v.  Ste^v'art,  3  How.  760. 

11  See  ante,  §  428. 
la  See  arUey  §  60. 

13  Thorapkins  v.  Bank,  68  HI.  67;  Bootk 
V.  Bank,74N«Y.228. 
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satisfaction  obtained  by  process  of  Execution.^  On  the 
other  hand  a  judgment  in  the  defendant's  favor  discharges 
the  obligation  by  Estoppel.^  The  plaintiff  cnnuot  bring 
another  action  for  the  same  cause  so  long  as  the  judgment 
stands.  But  an  adverse  judgment^  in  order  to  discharge 
the  obligation  by  estopping  the  plaintiff  from  re-asserting 
his  claim^  must  have  proceeded  upon  the  merits  of  the  case. 
If  a  man  fail  because  he  has  sued  in  a  wrong  character,  as 
executor  instead  of  administrator ;  or  at  a  wrong  time,  as 
in  the  case  of  action  brought  before  a  condition  of  the  con* 
tract  had  been  fulfilled  : '  or  if  the  plaintiff  fails  on  demurrer 
in  his  first  action  from  the  omission  of  an  essential  allega- 
tion in  his  declaration  which  is  supplied  in  the  second  suit,^ 
the  judgment  in  the  first  suit  is  not  a  bar  to  a  second 
suit  on  the  same  cause  of  action.^ 

The  judgment  may  be  set  aside  by  the  court  in  which  it 
is  rendered  or  set  aside  or  reversed  by  a  higher  court,  in 
which  case  it  may  be  entered  in  favor  of  the  other  party  if 
so  ordered  or  the  parties  may  be  remitted  to  their  original 
positions.® 

(d)  Lapse  of  Time. 

§  484.  Introdactory.  —  The  rule  established  by  the  courts, 
and  expressly  enacted  by  the  legislature  in  the  Statute  of 
Limitations  that  lapse  of  time  shall  constitute  a  bar  to  the  en- 
forcement of  a  cause  of  action,  is  a  rule  of  convenience  and 


1  Chandler  v.  Hlgglss,  109  Ul.  002. 

s  Cromwell  r.  Sao.  Co.,  94  tT.  8.  861 ; 
RasBell  V.  Place,  94  U.  8.  606;  Campbell 
V,  Bankin,  99  U.  S.  261;  Patrick  v. 
Shaffer,  94  N.  T.  423 ;  Nlspel  v.  Laparlo* 
74  111.306;  Marsh  v.  Pier,  4  Rawle,  273; 
26  Am.  Dec.  131 ;  Norton  v.  Doherty,  3 
Gray,  872;  63  Am.  Deo.  758. 

8  Brackett  v.  People,  115  111.  29;  Mc- 
Farlane  v.  Oashman,  21  Wis.  401 ;  Bull  r. 
Hopkins,  7  Johns.  22 ;  Kane  v.  Fisher,  2 
Watte,  246. 

«  Goald  V.  B.  B.  Co.,  91  U.  8.  626; 
StoweU  V.  Chamberlain,  60  K.  1^  272. 


»  Enapp  V.  Eldridge,  38  Kan.  106; 
Moore  v.  Dunn,  41  Ohio  St  62;  Lord  v. 
WUcoz,  99  Ind.  491 ;  Atkins  v.  Anderson, 
63  la.  789;  Pagolsv.  Oaks,  64  la.  198; 
Philpot  V.  Brown,  16  Neb.  887;  Gage  r. 
Ewlng,  114  111.  315;  Braokett  v.  People, 
116  111.  29;  Wood  V.  Faat,  66  Mich.  185; 
Brltton  V.  Thornton,  113  U.  S.  6*26;  Pen- 
der^ass  v.  York  Manuf.  Co.,  76  Me.  609; 
Maxwell  v.  Olark,  139  Mass.  113. 

•  Olark  V.  Bowen,22  How.  270;  Chick- 
erlng  v.  Failes,  29  111.  294 ;  Wadhame  «. 
Gay,  73  Ul.  416. 
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policy  the  result  of  a  necessary  regard  to  the  peace  and 
security  of  society.  No  person  ought  to  be  permitted  to  lie 
by  whilst  transactions  can  be  fairly  investigated  and  justly 
determined  until  time  has  involved  them  in  uncertainty  and 
obscurity  and  then  ask  for  an  inquiry.  Justice  cannot  be 
satisfactorily  done  when  parties  and  witnesses  are  dead, 
vouchers  lost  or  thrown  away  and  a  new  generation  has  ap- 
peared on  the  stage  of  life,  unacquainted  with  the  affairs 
of  a  past  age  and  often  regardless  of  them.^ 

Hence,  a  person  who  delays  for  an  unnecessary  length  of 
time  to  avail  himself  of  his  legal  right  to  enforce  his  action 
for  a  breach  of  a  contract,  may  be  met  and  defeated  by  :  1. 
A  presumption  or  rule  of  law  established  by  the  courts  in- 
dependent of  any  statute ;  or,  2,  the  express  provisions  of  the 
Statutes  of  Limitations. 


1.  Independent  of  StcUute. 

§485.  Presamption  of  Payment. — Independently  of 
the  statute  of  limitations,  or  in  the  absence  of  such  statutes, 
the  law  after  a  lapse  of  twenty  years  raises  the  presumption 
that  debts  generally,  bonds,  contracts, covenants  or  other  ob- 
ligations, have  been  paid  or  discharged.^  When  an  action  is 
brought  on  a  bond  or  covenant  for  the  payment  of  money 
if  twenty  years  elapse  between  the  time  of  its  becoming 
due  and  of  the  institution  of  the  action  or  proceeding,the 
defendant  m:iy,  without  pleading  the  statute  of  limitations, 
rely  upon  the  presumption  of  payment.^  And  though  this 
presumption  as  to  sealed  instruments  at  least  does  not  arise 
from  lapse  of  time  alone  short  of  twenty  years,   yet  a 


1  Foallc  V.  Brown,  2  Watts,  216.  886 ;  15  Am.  Deo.  608;  Philips  v.  Morrison 

S  Law8onPre8amptlyeEv.,Ba1e7l,p.  8  Bibb,  106;  6    Am.  Deo.  638;   Lyon  v. 

a08 ;  Taylor  v.  Dogger,  66  Ala.  4U ;  Jeffer-  Odell,  65  K.  Y.  28. 

son  Oo.  V.  Ferguson,  18  111.  83;  Oelanej  >  Oolwell  v.  Prindle,  19  W.  Va.  640 

«.Bobln8on,2Whart.50({;  Wan  maker  o.  (1882);  citing  Sadler  o.  Kennedy,  11  Id. 

Van  Bnskirk,  1  Saxt.  Oh.  685;  28  Am.  187;  Perkins  v.  Hawkins,  9  Gratt.  666 

Dec.  745;  Fahrman  v.  Loudon,  13  S.  A  B.  Qoldhawk  r.  Doane,  2  Wash.  0. 0.  823L 
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shorter  time  in  connection  with  other  circumstances  may 
raise  a  presumption  of  fact  that  payment  has  been  made.^ 
And  no  presumption  of  payment  or  discharge  can  be  raised 
by  lapse  of  time  alone  for  a  period  less  than  that  allowed 
by  the  statute  of  limitations  in  which  to  bring  suit.^ 

§  486.  Liaches  in  Equity.  —  The  courts  of  equity  also 
have  little  sympathy  with  what  they  call  stale  claims,'  and 
considering  it  midchievous  to  encourage  claims  founded  on 
transactions  that  had  taken  place  long  before  their  aid  is 
invoked^  refuse  to  give  relief  after  an  unreasonable  length 
of  time,  the  result  of  the  delay  or  laches  of  the  plaintiff. 
Thus  it  regards  a  delay  in  taking  steps  to  set  aside  a  fraudu- 
lent contract  as  having  the  effect  of  affirming  it ;  ^  though 
if  it  appear  that  the  fraud  has  not  during  such  time  been 
known  by  the  complainant,  no  length  of  time  — even  though 
beyond  the  statutory  time  —  is  allowed  to  be  taken  advan- 
tage of  by  those  who  have  benefited  by  it/  So  in  the  exercise 
of  the  peculiar  jurisdiction  of  equity  to  order  the  specific 
performance  of  a  contract,®  it  is  well  settled  that  the  plaint- 
iff may  lose  his  right  to  ask  specific  performance  by  unnec- 
essary delay  on  his  part,^  the  rule  being,  that  if  a  party 


1  Bmbaker  v.  Taylor,  76  Pa.  St.  88; 
Boss  9.  Darby,  4  Manf.  428;  Sadler  v. 
Kennedy,  11  W.  Va.  187;  Daby  «.  Brick- 
son,  45  N.  Y.  786;  Dldlake  v.  Bobb.  1 
Woods,  632;  Stockton  v.  Johnson,  8  B. 
Hon.  408;  Garnter  r.  Henner,  91  lad.  874. 

s  Grafton  Bk.  v.  Doe,  19  Vt.  467;  47 
Am  Deo.  697;  Ingrahum  v.  Baldwin,  9 
N.  T.  48.  Bat  in  oonneotlon  with  other 
olrcamstanoes  a  Jury  may  presume  pay- 
ment from  a  less  time.  MiUed^ro  v. 
Gardner,  88  Ga.  897;  Henderson  v, 
Lewis,  9  S.  A  B.  879;  11  Am.  Deo.  738. 

9  See  Blsp.  Eq.,  $  203 ;  Perry  v.  Craig, 
8  Mo.  620;  Allore  v.  Jewell,  4  Otto,  612; 
Ward  V,  Van  Bokkelen,  1  Paige,  100; 
Farnam  «.  Brooks,  9  Pick.  912. 

*  Lawson  Bights,  Rem.  A  Pr.,  §  2882. 

ft  Bisp.  Eq.,  S  203;  Brown  v.  Norman, 
65  Miss.  369;  7  Am.  St.  Bep.  668. 

•  See  ortfe,  f  472. 


T  Bennett  v,  Welcb,  26  Ind.  140;  87 
Am.  Dec  854;  O'Fallon  v.  Kennerly,  45 
Mo.  124;  Bollock  v.  Adams,  20  N.  J.  Bq. 
867;  Delevan  v.  Dancan,  49  K.  T.  456; 
Warder  v,  Cornell,  105  IIL  160;  Davison 
V,  Jersey  Co.,  71  N.  T.  833;  Marshall 
V,  Perry,  90  III.  289 ;  De  Cordova  v.  Smith, 
9  Tex.  129;  58  Am.  Dec.  136;  Yoang  v, 
McNntt,  16  Tex.  18;  MoAnsland  v,  Pundt» 
1  Neb.  21;  83  Am.  Deo.  658;  Henderson 
V.  Hicks,  58  Cal.  864;  Williams  v.  Hart, 
116  Mass.  518;  Boston,  etc.,  B.  B.  Co.  v. 
Bartlett,  10  Gray.  881;  Green  v.  Ooril- 
land,  10  Cal.  817 ;  70  Am.  Dec  725 ;  Bogers 
V.  Saanders,  16  Me.  92;  83  Aul  Dec  635; 
Patterson  v.  Marts,  8  Watts,  374 ;  84  Am. 
Dec.  474;  Johnson  v.  Somerville,  83  N.  J. 
Eq.  153;  Watts  v.  Waddle,  6  Pet  889; 
Preston  v.  Preston, 95  U.  S.  200;  Smith  r. 
Hampton,  18  Tex.  459 ;  Campbell  v.  Hloks 
19  Ohio  St.  483;  Dubois  v,  Baam,  46  Pa. 
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seeking  a  specific  execution  of  a  contract  has  been  guilty  of 
gross  laches,  or  if  in  the  intermediate  period  there  has 
arisen  a  material  change  of  circumstances,  affecting  the 
rights,  interests  and  obligations  of  the  parties,  a  court  of 
equity  will  refuse  to  decree  a  specific  performance.^ 

2.    Under  Statute  of  Limitation8, 

§  487.  Statute  of  Liimitations  Bars  Action.  —  Theoreti- 
cally a  person  who  has  a  claim  against  another  would  seem 
to  have  a  right  to  be  allowed  to  prosecute  it  at  any  time. 
Nevertheless  in  all  the  States  statutes  are  in  force  called 
Statutes  of  Limitations,  which  take  away  the  remedy  for  a 
breach  of  contract  or  any  other  injury  after  the  lapse  of  a 
certain  time.  And  these  statutes  rest  not  so  much  on  the 
actual  probability  that  a  debt  which  has  not  been  claimed 
for  a  long  time  has  been  paid,  and  that  this  was  the  reason 
of  the  silence  of  the  creditor,  as  on  the  inexpediency  and  in- 
justice of  permitting  a  stale  and  neglected  claim  or  debt, 
even  if  it  has  not  been  paid,  to  be  set  up  and  enforced  after 
a  long  silence  and  acquiescence.^  Their  provisions  as  to 
the  length  of  time  given  for  different  kinds  of  actions  differ 
in  the  different  States  and  cannot  be  set  out  here.  A 
summary  of  their  main  provisions  and  exceptions  will  bow- 
ever  be  found  useful. 

§  488.  When  Statute  Begrin  to  Bun.  —  In  the  ordinary 
course,  the  statutes  begin  to  run  or  to  take  effect  as  soon 
as  the  cause  of  action  arises,  i.  e.,  from  the  time  when  the 
injured  party  becomes  first  entitled  to  bring  his  suit,^  but 

St.  587;  Habbell  v.  Shoening,  68  Barb.  Hoffman,  70  Ul.  114;  Hedenbergv.  Jonea, 

498 ;  Bracken  v.  Martin ,  3  Yerg.  65 ;  Nelson  73  111.  14  9 ;  Fitch  v.  WlUard,  78  111.  »J. 

V.  Bank,  27  Md.  61 ;  Baird  v.  Baird,  6  J  s  Jewett  r.  Petit,  4  MIob.  609;  Parker 

J.  Marsh.  680.  v.  Batterworth,  46  N.  J.  L.  347;  60  Am. 

1  Holgate  V.  Baton,  116  U.  S.  88 ;  Oallen  Bep.  407. 

V.  Fcrgaaon,  29  Pa.  St.  247;  Madox  v,  >  McMichael  v.  Carlyle,  58  Wis.  504; 

McQnean,  8  A.  E.  Marsh.  400;  Miller  v.  Jones  v,  Jones,  91   Ind.   878;   Zack  v. 

Henlan,  61  Fa.  St  265 ;  Childress  v.  Hoi-  Oalp,  69  Oal.  142. 
land,  8  Hayw.  (Tenn.)  274 ;  Alexander  0. 
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the  statutes  generally  provide  that  infancy,  covertore,  in- 
sanity,  iinprisonment,  or  absence  beyond  seas  shall,  where 
the  plaintiff  is  affected  by  any  of  these  disabilities  at  the 
time  the  cause  of  action  arose,  suspend  the  operation  of  the 
statute  until  the  removal  of  the  disability.  But  a  disability 
arising  after  the  period  of  limitation  has  begun  to  run  will 
not  affect  the  operation  of  the  statute  unless  the  statute  so 
declares  i^ 

The  statute  will  not  be  prevented  from  running  because  of 
the  ignorance  of  the  plaintiff  that  a  right  of  action  existed.''' 
But  in  equity  where  that  ignorance  is  produced  by  the  fraud 
of  the  defendant,  and  no  reasonable  diligence  would  have 
enabled  the  plaintiff  to  discover  that  he  had  a  cause  of 
action,  the  statutory  period  commences  with  the  discovery 
of  the  frauds  And  the  equitable  rule  has  been  adopted  in 
some  of  the  States  by  the  express  terms  of  the  statutes, 
which  run  only  from  the  time  that  a  fraudulent  concealed 
right  becomes  known  to  the  person  suing.* 

§  489.  Statatory  Bar  Maj  be  Removed.  —  The  statutes 
of  limitations  do  not  extinguish  the  right  but  merely  bar  the 
remedy,  and  they  therefore  provide  that  the  claim  may  be 


1  Jackson  v.  Jackson,  6  Cow.  74;  15 
Am.  Deo.  48S;  Hogg  v.  Ashman,  88  Pa. 
St  80;  Underhill  v.  Mobile  Fire  Dept,  87 
Ala.  45;  Han  ton  v.  Nichols,  56  Tex.  217 ; 
Bozeman  v.  Browning,  81  Ark.  864; 
Hogan  V.  Kurtz,  94  U.  8.  773;  Awearln- 
gen  V.  Robertson,  89  Wis.  482;  Kistler  v. 
Heath,  75  Ind.  177 ;  89  Am.  Bep.  181. 

>  Crawford  v.  Qaalden,  88  Ga.  178 ; 
Sinclair  v.  South  Carolina  Bk.,  S  Strob. 
344;  Cole  v.  McGlathey,  9  Greenl.  131; 
Leonard  «.  Pitney,  6  Wond.  80;  Foster  v. 
Bison,  17  Gratk  331 ;  Campbell  v.  Long, 20 
Iowa,  882 ;  Martin  v.  Decatur  Bank,  81 
Ala.  115;  Hartford  Bank  v.  Watermann, 
28  Conn.  824;  Bassard  v.  White,  9  Rich. 
(Bq.)  488;  Davis  v.  Gotten,  2  Jones  (Bq.), 
430;  Reading  v.  Beading,  1  Halst.  186; 
WlIllHms  V.  Pomeroy  Coal  Co.,  87  Ohio 
St  688;  Peak  v.  Back,  8  BaxL  71. 

8  Haymorev.  Yadkin  Comms.,  85  N. 


O.  268;  Campbell  v.  Long,  20  la.  882; 
Stevenson  v.  Boblnson,  89  Mich.  160; 
Atlantic  Bank  v.  Harris,  118  Mass.  147; 
Commlssionere  v.  Smith,  29  Minn.  97; 
Biggs  V.  Lexington  B.  Oo.,  79  Ky.  470; 
Duffitt  V.  Tahan,  28  Kan.  288;  Osslpee 
«.  Grant,  00  N.  H.  70;  Somersett  Free- 
holders V.  Veghte,  44  N.  J.  L.  519;  Clews 
V.  Traer,  67  Iowa,  459;  Beed  v.  Mlnell,  80 
Ala.  61;  Pendergrast  v.  Foley,  8  Ga.  1; 
Walker  v.  Walker,  26  Ga.  76;  Frankfort 
Bank  v.Markley,lDana,  868;  Underbill 
V.  Mobile  Fire  Dept.  Ins.  Co.,  67  Ala.  45; 
Connoly  v.  Hammond,  68  Tex.  11 ;  Frey 
V.  Aaltman,  80  Kan.  181 ;  Torrence  v, 
Alexander,  85  N*.  0. 148 ;  Conner  «.  Good- 
man, 104  IlL  865;  Tniestra  v.  Tarleton, 
67  Ala.  126;  HarroU  «.  Kelly,  2  Mc- 
Cord,  426;  Wilcox  v.  Jackson,  87  Iowa, 
278. 

<  See  cases  cited  in  last  note. 
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revived  after  it  has  become  barred  by  the  lapse  of  the 
statutory  period  by  (a)  a  new  promise  to  pay  the  debt ;  by 
(b)  a  subsequent  acknowledgment  of  the  debt;  or  by  (c) 
a  part  payment  of  the  debt. 

(a)  A  debtor  may  by  a  new  promise  to  pay  the  debt 
remove  the  bar  of  the  statute ,  and  become  liable  to  be  sued 
upon  it.  Such  a  promise,  as  we  have  seen,  is  valid  though 
made  upon  a  past  consideration.^ 

(b)  The  early  cases  held  that  a  simple  allusion  to  the 
debt  as  existing,  though  accompanied  by  a  declaration  of 
an  intent  not  to  pay,  was  a  sufficient  ^^  acknowledgment " 
to  remove  the  bar  of  the  statute.  But  it  is  now  universally 
held  that  the  <*  acknowledgment  ^'  to  be  effective  must  be 
in  such  terms  as  warrant  the  inference  of  a  promise  to  pay 
the  debt.^  And  both  the  promise  and  the  acknowledgment 
to  remove  the  bar  must  be  made  to  the  proper  person,  by 
the  proper  person,  and  with  proper  formalities  when  they 
are  required  by  statute,  —  which  are  in  most  of  the  States 
that  they  shall  be  in  writing.^ 

(c)  A  part  payment,  or  payment  on  account  of  the 
principal,  or  a  payment  of  interest  upon  the  debt,  will  take 
the  contract  out  of  the  statute  of  limitations.  But  the  pay- 
ment must  be  made  with  reference  to  the  original  debt, 
and  in  such  a  manner  as  to  amount  to  an  acknowledgment 
of  it.* 


1  See  ante,  {  108. 

2  Purdy  V.  Austin,  8  Wend.  187 ;  Biggs 
«.  Roberts,  85  N.  O.  ISl;  89  Am.  Rep. 
692;  Abercomble  v.  Butts,  72  Ga.  71;  53 
Am.  Rep.  832;  Perry  v.  Chesley,  77  Me. 
398;  Holtv  Gage,  60  N.  H.  536;  Krebsv. 
Olmstead,  137  Mass.  504;  Blddell  v.  Briz- 
EOlnra,  64  Gal.  854;  Parker  v.  Sbuford,  76 
N.  0.  219;  Hussey  v.  Klrkman,  95  N.  O. 
63. 

<  Etrby  v.  Mills,  78  N.  G.  124;  24  Am. 
Rep.  460;  Tessin  v.  Camblln,  1  Bradw. 
424;  Fnqna  v.  Dnntviddle,  6  Lea,  645. 

«  Tippets  V.  Heano,  1  G.  M.  ft  R.  282; 
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Cncullu  V.  Hernandez,  103  U.  8.  105; 
Engman  «.  Immel,  59  Wis.  249;  Benton 
V.  Holland,  58  Vt.  583;  State  v.  GorlIes,i7 
N.  J.  (L.)  lOS;  Miner  v.  Lorn)an,56  Mich. 
212;  Alms  House  Farm  V.Smith,  63  Conn. 
434;  Wbltnor  v.  Chambers,  17  Neb.  90; 
62  Am.  Rep.  8% ;  Kaufman  v.  Broughton* 
81  Ohio  St  424;  Buxton  v.  Erlwards,  1S4 
Mass.  567;  Cocker  v.  Gocker,  2  Mo. 
(App.)  451 ;  Davis  v.  Colemen,  7  Ircd. 
424;  Barron  v.  Kennedy,  17  Gal.  674;  Mo- 
Gehee  «.  Oreer,  7  Port  684;  Llttlefleld  v. 
Littlefleld,  91  N.  T.  263. 
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ABSOLUTE  PR0MISB8, 

defined  and  explained,  445-447. 

ACCEPTANCE.    See  Deeds:  Statute  of  Fvu 

ACCORD  AND  SATISFACTION, 

accord  and  satisfaction  defined  and  explaim 

ACTION, 

right  of  action  and  discbarge  caused  by  brei 

AGENCY, 

person  agreeing  to  perform  services,  agree 

able  skill,  58. 
implied  condition  that  relation  may  be  disso 

by  servant,  58. 
agent  coDtracting  with  another  impliedly  wai 
powers  of  a<;ent  include  necessary  means  of  • 
right  to  contract  by  an  agent,  165. 

1.  Mode  of  forming  relation  of  principal  and  a(f 

who  may  be  a  principal,  167. 
w)io  may  be  an  agent,  167. 
in  whit  modes  may  agency  be  created,  1  i 
form  of  the  contract  of  agency,  169. 
acts  and  conduct  may  create  agency,  17(1 
agency  by  necessity,  171. 
agency  by  ratification,  172. 
form  of  ratification,  173. 
ratification  by  acts  and  conduct,  174. 
declarations  of  agent,  when  admissible, 
ratification  shifts  liability  to  principal,  1 
what  acts  cannot  be  ratified,  177. 

2.  Effect  of  the  relation, 

duty  of  principal  to  reward  and  indemni 
duties  of  agent  in  general,  180. 
not  to  make  pergonal  profit,  181. 
losses  fall  on  principal,  182. 
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A6ENCT  —  Continued. 

agent  may  not  delegate  his  anthority,  188. 

when  principal  named  in  contract  agent  not  personally  boand, 

184. 
powers  of  the  agent,  58,  185. 
general  and  special  agency  distingnished,  185. 
power  of  aactioneern,  186. 
power  of  factors,  187. 
power  of  brokers,  188. 
power  of  del  credere  agents,  189. 

agent  contracting  for  foreljo^a  principal  personally  liable,  190. 
agent  contracting  for  irresponsible  or  non-existent  principal 

personally  liable,  191. 
agent  cannot  sue  on  contracts  made  as  agent,  192. 
anthority  must  be  executed  in  name  of  principal^  193. 
agent  may  bind  himself  personally,  194. 
liability  of  agent  who  contracts  without  authority,  195. 
liability  when  principal  unnamed  but  agency  disclosed,  196. 
liability  when  agency  undisclosed,  197. 
liability  of  principal  and  agent  for  frauds  and  torts,  198. 

8.  Determination  of  the  authority. 

authority  may  be  put  an  end  to  by  agreement  of  the  parties,  200. 
or  by  the  act  of  one  of  the  parties,  201. 
by  the  death  of  the  principal,  202. 
by  the  death  of  the  agent,  202. 
by  the  bankruptcy  of  the  principal,  202. 
by  the  bankruptcy  of  the  agent,  202. 
by  marriage,  202. 

by  the  insanity  of  the  principal,  202. 
by  the  insanity  of  the  agent,  202. 

by  the  destruction  of  the  subject-matter  of  the  agency,  202* 
by  war,  202. 

by  other  special  circumstances,  202. 
time  at  which  revocation  takes  effect,  208. 
authority  coupled  with  interest  or  on  consideration  not  reyocable, 
203. 

AGREEMENT.    See  also  Offkr  and  Acceptance. 
agreement  defined,  7. 
requisites  to  a  valid  agreement,  6. 
results  from  offer  and  acceptance,  12. 

ALIENS, 

who  is  an  alien,  122. 

rights  and  liabilities  of,  in  property  and  on  contracts,  122. 

alien  enemies,  rights  and  liabilities  of,  128. 

contracts  with  alien  enemies  invalid,  296. 
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ALTEBATION  OF  INSTRUMENTS, 

alteration  of  written  inetrament  disciiai^s  it,  480. 

must  be  by  party,  480. 

after  execution  and  delivery,  4d0. 

witiioat  consent  of  other  party,  480. 

must  be  material,  480. 

must  be  with  fraudulent  intent,  480. 
person  may  be  estopped  from  setting  up  fraudulent  alteration,  480« 
presumption  as  to  alterations  in  instruments,  481. 
questions  of  alteration  and  time  of  alteration  are  of  fact,  482. 
questions  of  materiality  of  alteration  are  of  law,  482. 
recovery  on  original  consideration  for  altered  document,  482. 
right  to  fill  blanks  in  instrument,  484 

ALTERNATIVE  PROMISES, 

failure  to  perform  part  of,  447. 

AMBIGUITIES.    See  Evidence.    ' 

APPROPRIATION  OF  PAYMENTS, 
rules  as  to,  415. 

ARBITRATION, 

validity  of  agreement  to  refer  disputes  to,  818. 

ASSIGNMENT.    See  also  Patents  and  Copybights. 
an  offer  is  not  assignable,  24. 
assignment  of  liabilities,  852. 
assignment  of  rights,  858. 

choses  in  action  not  assignable  at  common  law,  858. 
assignment  of  rights — rule  in  equity,  854. 
what  may  not  be  assigned,  855. 
notice  of  assignment  necessary,  856. 
form  of  notice,  857. 
assignee  takes  subject  to  equities,  858. 
equities  excluded  by  contract  or  conduct,  859. 
debtor's  assent  immaterial,  860. 
what  passes  on  assignment,  861 . 
liability  of  assignor,  862. 
assignment  by  statute,  868. 
assignability  distinguished  from  negotiability,  864. 
assignment  by  operation  of  law,  865-^68. 
assignment  by  marriage,  865. 
assignment  by  death,  866. 
assignment  by  bankruptey,  867. 
Interests  in  lands,  effect  of  assignment  of,  868. 
what  covenants  run  with  land,  868. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS, 
validity  of,  297. 
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ATTORNEY.    See  also  Undus  Influkkck. 

attorney  at  law  has  power  to  do  all  necessary  acts  for  client,  58. 

AUCTIONS.    See  also  Agbkct. 

agreements  to  defraud  bidders  at«  void,  806. 
agreements  to  defrand  sellers  at,  void,  807. 
offer  and  acceptance  in  sales  at  auction,  12. 

BANKBUPTCY.    See  also  Aqknct,  Assionmbnt,  Considbration,  Illb- 

OALITT. 

discharges  contractaal  obligations  of  bankrupt,  486. 

BETS.    See  Waobbs.     . 

BLANKS.    See  Alteration  of  Instruments. 

BREACH  OF  CONTRACT.    See  Discharge. 

BROKERS.    See  Agency. 

CARRIERS, 

implied  promise  of,  to  carry  goods  safely,  40. 
concealment  of  value  or  quantity  of  goods  shipped,  229. 
right  to  limit  liability  for  negligence,  882,  885. 

CAVEAT  EMPTOR.    See  Warranty. 

CERTAINTY, 

a  promise  to  be  enforceable  must  be  certain,  10. 

CHAMPERTY, 
effect  of,  817. 

CHOSES  i;^  ACTION.    See  Assignment. 

CLERGYMAN.    See  Undue  Influence. 

COGNOVIT.    See  Contracts. 

COMPOSITIONS, 

composition  with  creditors,  how  enforced,  105. 
frauds  on  creditors  in,  800. 

COMPULSION.    See  Duress. 

CONCEALMENT.    See  Fraud,  Infancy. 

CONCURRENT  PROMISES, 

effect  of,  on  performance,  447. 

CONDITIONAL  PROMISES, 

promises  may  be  conditional,  98. 
the  different  kinds  of  coDditiODal  promises,  451. 
suspensory  and  dependent  conditions  distiDguished,  452. 
dependent   conditions  precedent   must  be  performed  or   promise 
discharged,  458. 

614 


INDEX. 

CONDITIONAL  PR0MIS£6  —  Conefiitied. 
condition  and  warranty  distingnished,  454. 
waiver  of  oolidiiioiiSy  466. 

CONDITIONS.     See  also  Conditional  Promisxs:  Dischabgk: 

FOBMANCS. 

acceptance  of  offer  mast  be  unconditional,  15. 
offerer  may  prescribe  conditions  of  acceptance,  18. 
bnt  not  of  refusal,  19. 
offer  lapses  on  failare  to  comply  with  its  conditions,  81. 

CONFLICT  OF  LAWS.    See  Illeoalitt. 

CONSENT, 

of  parties  essential  to  agreement,  205. 

CONSIDERATION, 

recovery  of  money  paid  for  consideration  which  has  failed,  50. 

every  simple  contract  requires  consideration  to  support  it,  91. 

exceptions:  bills  of  exchange  and  contracts  under  seal,  91. 

what  is  a  consideration,  92. 

good  and  valaable  consideration  distinguished,  92. 

consideration  need  not  move  from  plaintiff,  92. 

adequacy  of  consideration  not  regarded  at  law,  98. 

nor  in  equity,  94. 
inadequacy  of   consideration  as  evidence  of  fraud  or  undue  in- 
fluence, 276. 
need  not  be  money  or  money  value,  ^5. 
promise  for  a  promise  a  good  consideration,  96. 
voluntary  subscriptions  to  enterprise  in  which  parties  have  mutual 

interest,  96. 
unless  both  parties  bound,  promise  is  void  for  want  of  mutuality,  97. 
promises  may  be  conditional,  98. 
abandonment  of  legal  right  a  good  consideration,  99. 
forbearance  to  sue  a  good  consideration,  99. 
moral  obligation  no  consideration  for  promise,  100. 

promises  to  pay  debts  barred  by  limitation,  100. 

promises  to  pay  debts  discharged  by  bankruptcy,  100. 
consideration  mast  not  be  impossible,  101 . 
distinction  between  legal  and  physical  impossibility,  101. 
consideration  must  not  be  vague,  102. 

promise  to  do  what  party  already  bound  to  do  not  enforceable, 
108. 

alitor  where  one  is  only  morally  bound  to  do  it,  108. 
payment  of  part  of  debt  not  a  good  discharge  of  residue,  104. 

exceptions  to  this  rule,  104. 

compositions  with  creditors,  how  enforced,  105. 
executory  consideration :  what  Is,  107. 
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COHSIDEBATIOK  —  ConUnued. 

execnted  conslde ration :  wbat  is,  107. 
past  consideration  wlU  not  sopport  a  promise,  108. 
except  wbere  glrea  at  reqaest  of  promisor,  108. 
promises  to  pa;  debts  bottd  b;  atatnte  ol  llndtatlous  or  buk- 
rnptcy,  108. 
coDsldentloa  obtained  by  Irnad,  ef[ect  of,  109. 
f^are  of  consideration,  when  a  defense,  110. 

G0N8TBITCTI0N.    See  also  D&hXobs  :  Dsagks  Ain>  Customs. 

contract  is  constrned  to  embrace  all  matters  which  parties  Intended, 

5S. 
and  all  matters  which  law  Implies,  65. 
mies  for  cosstnctlon  of  contract,  886-389. 
Intent  of  parties  looked  to^  886, 889. 
words  nnderatood  In  their  ordinary  meaning,  8S7. 
whole  Instmment  looked  to,  SS8. 
eacb  part  of  instrument  examined,  SS9. 
couBtrnctlon  of  Inconsistent  claases,  889. 

two  InstrnmentB  executed  at  the  same  time  constrned  together,  889. 
inconsistent  words  will  be  rejected,  SS9. 
written  words  preTall  over  printed  words,  S^S. 
general  words  following  partlcnlar  or  speciflc  words,  S89. 
instmment  constrned  b;  acts  of  parties  noder  It,  889. 
meaning  which  will  uphold  contract  preferred,  S89. 
unreasonable  constmctlon  not  permitted,  889. 
fraudolent  conatractlon  not  alwuys  binding,  8S9. 
pnnctnatlon  not  always  adhered  to,  889. 
doubtful  words  construed  against  party  using  them,  S89. 

CONTRA^CTB.    See   also  Deeds:    Imflibd  Cohtractb:    Statittk  or 
Pricds. 
the  different  kinds  of  contracts,  S9. 
no  distinct  class  ol  contracts  in  writing,  69. 
contracts  of  record  are  judgments  and  recognizances,  60. 
jDdgment  deflned,  60. 
effect  of  judgment,  60. 

distinction  between  warrant  of  attorney  and  cognoylt,  GO. 
main  features  of  judgment,  SO. 
recognizance  defined,  60. 
contracts  ordinarily  valid  II  made  orally,  67. 

contracts  required  to  be  in  writing :  bills  of  exchange,  6S. 
assignment  of  patents  and  copyrights,  68. 
acknowledgment  of  debt  barred  by  statute,  68. 
promise  ol  lufant  to  pay  debt  contracted  during  Infancy,  61. 
acceptance  of  bill  of  exchange,  68. 
contracts  under  statute  ol  frauds,  68. 
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CONVICTS, 

power  of  to  aiake  contracts,  124. 

COPYRIGHTS.    See  Patents  and  Copyrights. 

CORPORATIONS, 

what  is  a  corporation,  125. 

public  and  private  corporations  distingaished,  125. 

quasi-pablic  corporations,  125. 

contracts  of  corporation  when  binding,  126. 

powers  of  corporation  in  general,  127. 

meaning  of  ultra  vires,  127. 

contract  *'  ultra  vires  **  not  enforceable,  128. 

need  not  contract  under  seal,  66, 128. 

misrepresentation  on  sale  of  stock  in,  220. 

validity  of  contracts  to  influence  corporate  action,  805. 

COVENANTS.    See  Assignment  :  Rblsasx. 

COURTS, 

agreements  obstructing  public  justice  void,  315. 
compounding  offenses  against  the  law,  816. 
maintenance  and  cliamperty,  817. 
agreements  to  refer  to  arbitration,  818. 

CRIMES, 

agreements  to  commit  crime  void,  297. 
compounding  offenses  against  the  law  Illegal,  816. 

DAMAGES.    See  Specific  Pbbfobhancb. 

foundation  principle  of  damages  is  oompensation,  457. 
nominal  damages  defined  and  explained,  459. 
general  and  special  damages  distinguished,  459. 
measure  of  damages  on  breach  of  contract,  459-461. 
punitive  damages  and  injuries  to  feelings,  468. 
duty  not  to  increase  damages,  464. 
liquidated  damages  and  penalties  distinguished,  465. 

construction  of  contracts  as  to,  466. 

rules  for  construction  of  such  contracts,  467. 
recovery  for  what  has  been  done  under  uncompleted  contract* 
where  contract  divisible,  468. 

where  contract  entire,  469. 

where  default  in  performance  willful,  470. 
no  second  action  for  same  damages,  471. 

DEATH.    See  also  Aqbnct:  Assignment:  Impossibilitt. 
of  either  party  before  acceptance  revokes  offer,  31. 
of  party  after  acceptance  mailed.  Irrelevant,  81« 
discharges  personal  contracts  of  deceased,  487. 
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DEATH  —  CofUiinued. 

bat  not  bis  orclliiai7  contracts,  487. 

is  ftn  assignment  of  his  personal  estate  to  his  ezecntor  subject  to  his 
liabilities,  487. 

DECEIT.    See  Fkaud. 

DECLABATI0K8.    See  Acuemct. 

DEEDS.    See  also  Cohstbuction:  Syn>BNCB. 

contract  nnder  seal  the  only  formal  contract,  CI. 

most  be  in  writing  on  paper  or  parchment,  62. 

mnst  be  signed  and  sealed,  62. 

scrawl  in  place  of  seal  allowed  in  some  States,  62. 

witnesses  not  necessary  unless  required  by  statute,  62. 

delivery  essential  to  deed,  62. 

what  is  "  delivery,'*  62. 

acceptance  by  grantee  also  necessary,  62. 

deed  delivered  to  third  party  on  condition  is  an  escrow,  62. 

statements  made  in  deed  bind  party  absolutely,  68. 

deed  Is  valid  without  coosi deration,  65. 

by  statute  want  of  consideration  may  be  pleaded,  65. 

agreement  in  restraint  of  trade  requires  consideration  though 
nnder  seal,  65. 
permissible  to  show  that  consideration  of  deed  was  illegal  or  im- 
moral, 65. 
deed  not  ordinarily  required,  66. 

exceptions:  gratuitous  promises,  66. 

contract  of  corporations,  66. 

conveyance  of  real  estate,  66 

deed  is  presumed  from  long  possession  of  land,  39. 
offer  by  deed  may  be  accepted  by  simple  assent,  12. 

DEFINITIONS, 
absolute,  445. 
acceptance,  88. 
accord  and  satisfaction,  482. 
agreement,  7,  79. 
alien,  122. 
alien  enemy,  128. 
alteration,  480. 
assignability,  864. 
auctioneer,  186. 
broker,  188. 
champerty,  817. 
cognovit,  60. 
consideration,  92. 
contract,  61. 
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DEFINITIONS  —  CorUinued. 
corporation,  125. 
day,  808. 

del  credere  agent,  189. 
delivery,  62. 

dependent  condition,  452 . 
dlYlsible,  445. 

duress  of  imprisonment,  258. 
duress  per  miiuw,  258. 
earnest,  89. 

executed  consideration,  107. 
executory  consideration,  107. 
escrow,  62. 
estoppel,  68. 
factor,  187. 
formal  contract,  61. 
fraud,  226. 

fiructus  industrlaleBy  78. 
fiructua  naturaUs,  78. 
futures,  288. 
general  agent,  185. 
general  damages,  459. 
good  consideration,  92. 
goods,  wares  and  merchandise,  85. 
hereditaments,  73. 
insanity,  161. 
Interest  in  lands,  78. 
judgment,  60. 
land,  78. 

latent  ambigaity,  382. 
legal  impossibility,  101. 
liquidated  damages,  465. 
maintenance,  817. 
material  alteration,  434. 
merger,  428. 

miscarriage  of  another,  71. 
misrepresentation,  217. 
mistake,  205. 
necessaries,  137,  160. 
necessity  or  charity,  291 . 
negotiability,  364. 
nominal  damag<>8,  410,  459. 
noyation,  898,  899. 
option  contract,  288. 
oral  contract,  59. 
oyer,  485. 
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parol  contract,  59. 
part  performance,  475. 
patent  ambiguity,  382 . 
penality,  465. 

physical  impossibility,  101. 
private  corporations,  125. 
profert,  486. 
promise,  9. 
promisor,  9. 
promisee,  9. 
public  corporation,  125. 
public  policy,  808. 
quasi-public  corporation,  185. 
receipt,  88. 
recognizance,  60. 
release,  480. 
run  with  land,  868. 
satisfactory,  409. 
seal,  62. 
severable,  445. 
simple  contract,  59,  66. 
special  agent,  185. 
special  damages,  459. 
spoliation,  480. 
subsidiary,  445. 
suspensory  condition,  452. 
tender,  416. 
thousand,  888. 
ultra  vireSy  127. 
undue  influence,  259. 
unenforceable,  850. 
usury,  288. 

valuable  consideration,  92. 
void,  850. 
voidable,  850. 
wagers,  284. 
warrant  of  attorney,  60. 
warranty,  454. 
week,  883. 
year,  883. 

DELAY.    See  Laches. 

DEL  CREDERE  AGENTS.    See  Agknot. 

DELEGATION.    See  Agkncy. 
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BBLIVEBY.    See  Dseds. 

DEMAND.    See  Pjbrformangb. 

DISAFFIRMANCE.    See  Infakct. 

DISCHARGE.    See    also    Impossibility:    Pbbfobmanck:  Patmsnt: 
Tender:  Merger:    Alteration   of   Instrument:    Lost  Instru- 
ments: Bankruptcy:  Death:  Breach  of  Contract. 
methods  of  discbarge  of  contract  by  agreement,  891. 
ezecntory  contract  may  be  waived  or  canoeUed,  892. 
but  not  executed  contract,  898. 
negotiable  instmrnents,  may  be  dlschar^d  by  cancellation  or  giving 

up,  894. 
discharge  by  express  substituted  contract,  896. 
form  of  snbstltnted  contract,  896. 
discharge  by  Implied  substituted  contract,  897 
discharge  by  express  novation,  898. 
discharge  by  implied  novation,  899. 
discharge  by  conditions  in  contract,  400. 
discharge  by  condition  subsequent,  400. 
discharge  by  non-fulfillment  of  term  In  contract,  401. 
discharge  by  occurrence  of  particular  event,  402. 
discharge  by  option  to  determine  a  contract,  408. 
methods  of  discharge  by  operation  of  law,  427. 
methods  of  discharge  of  contract  by  breach,  488-455. 
right  of  action  and  discharge  caused  by  breach  distlDgulshed,  488. 
discharge  before   performance  due  or  in  course  thereof  by  other 

party's  renunciation  gives  Immediate  right  of  action,  440,  442. 
mere  expression  of  Intention  not  to  perform  not  a  renunciation,  440. 
rule  does  not  apply  to  unilateral  contracts  like  promissory  notes, 

440. 
promisee  not  bound  to  treat  the  renunciation  as  a  breach,  440. 

but  future  legal  discharge  may  estop  him,  440. 
breach  by  Impossibility  created  by  party  before  performance,  411. 
breach  by  impossibility  created  by  party  in  course  of  performance, 

448. 
discharge  of  contract  by  failure  to  perform,  444. 

DIVISIBLE  PROMISES, 

defined  and  explained,  445,  448,  449. 

DIVORCE.    See  Illegality. 
DRUNKENNESS.    See  Intoxication. 

DURESS, 

duress  avoids  contract,  258. 

duress  defined,  258. 

legal  imprisonment  not  duress,  254. 
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DURESS—  Continued. 
mast  be  personal,  265. 
dartiss  of  goods,  255. 
extent  of  duress,  255. 
who  mast  impose  darestf,  256. 
mast  affect  promisor,  257. 
money  paid  under,  may  be  recovered  back,  45. 

ELECTIONS, 

agreements  inflaencing  elections  void,  312. 
wagers  on  elections  illegal,  284. 

EQUITIES.    See  Assionuent. 

EQUITY.    See  also  Performance  :  Specific  Performance. 
reforming  contracts  in,  216. 

ordering  contracts  to  be  destroyed  or  delivered  np,  217,  250. 
recovery  of  money  equitably  belonging  to  plaintiff,  44,  49. 

escrow]" 

what  is  an,  effect  of,  62. 

ESTOPPEL.    See  also  Alteration  of  Instruments  :  Discharge, 
what  is  an,  68. 
to  deny  trath  of  representations  made,  11. 

ETIDENCE, 

proof  of  oral  contracts,  how  made,  370. 

proof  of  contracts  in  writing,  871. 

oral  evidence  to  vary  or  contradict  writing  inadmissible,  372. 

proof  of  existence  of  document,  378,  374. 

of  contracts  nnder  seal,  373. 

of  written  contracts  not  nnder  seal,  374. 

proof  of  fact  of  agreement,  875,  376. 

proof  that  there  is  no  valid  contract,  375. 

proof  that  the  apparent  contract  is  not  in  force,  376. 

proof  of  terms  of  agreement,  377-385. 

how  far  oral  evidence  admissible,  377. 

evidence  of  supplementary  or  collateral  agreement,  378. 

explanation  of  terms,  379. 

of  identity  of  parties,  371. 

of  identity  of  subject-matter,  380. 

of  application  of  phrases,  381. 

of  latent  ambiguity,  382. 

of  patent  ambiguity,  382. 

of  usages  of  trade,  383-^85. 

EXECUTIVE.    See  Officers, 

EXECUTORS  AND  ADMINISTRATORS, 
promises  of  under  statute  of  frauds,  71. 
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EXPRESS  CONTRACTS.    See  Implied  Contracts. 
FACTORS.    See  Agbnct. 

FALSE  REPRESENTATIONS.    See  Fraud:  Misrbprbsbntation. 
FOOD.    See  Warranties. 

FOREIGN  GOVERNMENTS.    See  State. 

FRAUD.    See  also  Iixegalitt:  Misrepresentation:  Undue  Influ- 
ence. 
fraud  defined :  elements  of,  226. 

false  representation  essential  — non-disclosure  when  not  a  fraud,  227. 
party  relying  on  other  to  give  Information,  228. 
carriers  of  goods  —  concealment  of  value  or  quantity,  229. 
non -disclosure  by  vendor,  230. 
false  representations  amounting  to  fraud,  231 . 
non -disclosure  by  purchaser,  232. 
when  intent  not  to  pay  for  goods  a  fraud,  282n. 
false  representation  must  be  as  one  of  fact,  233. 
opinions  though  unfounded  not  fraudulent,  238. 
nor  statements  of  matters  of  Intention,  234. 
false  representations  as  to  matters  of  law,  285. 
fraud  of  third  party  does  not  affect  contract,  236. 
representation  must  be  knowingly  false,  287. 
or  not  known  to  be  true,  238. 

representation  subsequently  becoming  true  or  false,  239. 
must  be  made  with  intent  that  it  be  acted  on,  240. 
but  need  not  be  made  to  injured  party,  241. 
representation  must  actually  deceive,  242. 
person  who  knows  Its  falsity  cannot  complain,  242. 
representation  must  be  material  and  have  Induced  contract,  243. 
representation  as  to  one  of  several  matters :  effect  of,  244. 
damage  to  party  injured  essential,  245. 

party  injured  by  fraud  may  affirm  contract  and  sue  for  damages,  246. 
or  he  may  rescind  the  contract,  247. 
limits  to  right  to  rescind,  248. 
effect  of  delay  and  laches,  on  right  to  rescind,  249. 

equity  will  cancel  contract  obtained  by  fraud,  250. 

party  Injured  may  sue  in  action  of  deceit,  251. 

right  to  recapture  goods  fraudulently  taken,  252. 

inadequacy  of  consideration  is  evidence  of  fraud,  276. 

consideration  obtained  by  fraud,  effect  of,  109. 

"  FUTURES."    See  Illegality. 

GRAMMAR.    See  Construction. 

GUARDIAN  AND  WARD.    See  Undue  Influence. 
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HEIBS.    See  Undub  Influbncb. 

HUSBAND  AND  WIFE, 

property  rights  of  wile  at  common  law,  166. 

her  separate  estate  in  equity ,  157. 

contracts  of  wife  in  eqalty,  158. 

the  wife's  statutory  estate,  159. 

liability  of  husband  for  wife's  contracts  for  necessaries,  160 

frauds  upon  marital  rights,  804. 

IDENTrrr.    see  EviDBKCiB. 

ILLEGAL  CONTRACT.    See  Illbqalitt. 

ILLEGALITY.    See  also  ConsidbratioK:  Dbbds:  Waobbs. 
money  paid  for  illegal  purpose  may  be  recovered  back,  54. 

when  parties  not  equally  guilty,  54. 

when  statute  gives  such  right,  54. 

when  illegal  purpose  not  executed,  54. 
Illegal  contract  not  enforceable,  278. 

where  statute  prohibits  act,  379. 

where  statute  simply  imposes  penalty,  280. 

illustrations  of  contracts  in  violation  of  statute,  281. 
agreements  in  fraud  of  bankruptcy  law,  282. 
contracts  for  usury,  283. 
what  is  and  is  not  usury,  288. 
wagering  contracts,  284. 
contracts  of  marine  Insurance,  285. 
contracts  of  fire  insurance,  286. 
contracts  of  life  insurance,  287. 

agreements  for  future  delivery  of  goods,  or  ''futures,"  i8f^ 
contracts  made  on  Sunday,  289. 
construction  of  the  Sunday  law8,  290. 
works  of  "  necessity  or  charity,'*  291. 
contracts  partly  executed  on  Sunday,  292. 
rescission  and  ratification  of  such  contracts,  29S. 
contracts  in  breach  of  rules  of  the  common  law,  294. 
contracts  with  alien  enemies,  295. 
agreements  to  commit  crime,  296. 
agreements  to  commit  civil  wrong,  297. 
fraud  and  illegality  distinguished,  298. 

frauds  upon  creditors — assignments  for  benefit  of  creditors,  299. 
frauds  upon  creditors — compositions  with  creditors,  300. 
conveyances  in  fraud  of  creditors,  801. 
contracts  of  agents  and  persons  in  fiduciary  relations,  802. 
agreements  between  creditor  aod  debtor  affecting  sureties,  803. 
frauds  upon  marital  rights,  804. 
contract^  influencing  corporate  action,  805. 
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sales  at  aactlon  —  agreements  to  defraud  bidders,  806. 

sales  at  auction  — agreements  to  defraud  owner,  807. 

contracts  against  public  policy^  808. 

agreements  to  influence  legislative  action,  809. 

agreements  to  influence  admlnlstratlye  and  executive  action,  810. 

appointment  of  public  officers,  811. 

agreements  influencing  elections,  812. 

exceptions  to  tlie  foregoing  rules,  318. 

salaries  of  public  officers,  814. 

agreements  obstructing  public  justice,  315. 

compounding  offenses  against  the  law,  816. 

maintenance  and  champerty,  817. 

agreements  to  refer  to  arbitration,  818. 

agreements  against  good  morals,  819. 

contracts  In  restraint  of  marriage,  820. 

marriage  brokage  contracts,  821. 

agreements  to  facilitate  divorce,  822. 

agreements  for  separation,  828. 

contracts  In  restraint  of  trade,  824. 

restraint  unlimited  as  to  both  time  and  space,  825. 

restraint  limited  as  to  space  but  unlimited  as  to  time,  826. 

restraint  limited  as  to  time  but  unlimited  as  to  space,  827. 

the  modem  doctrine  -^reasonableness  of  the  restraint  the  test,  828. 

other  cases  of  lawful  restraint,  829.  ' 

combinations  among  workmen,  880. 

combinations  among  employers  and  traders,  881. 

carriers  of  goods  —  limiting  liability  for  negligence,  882. 

contracts  with  innkeepers,  888. 

contracts  with  telegraph  companies,  884. 

carriers  of  passengers — limiting  liablllliy  for  negligence,  886. 

agreements  affecting  duties  toward  third  persons,  886. 

agreement  to  leave  land  uncultivated,  886. 

or  prohibition  in  charter  party  of  deviation  to  save  life,  886. 

contract  by  father  to  surrender  parental  control  of  child,  886. 

agreement  by  servant  to  waive  negligent  injury  caused  by 
master,  886. 

effect  of  illegality  upon  the  agreement,  887. 
consideration  or  promise  wholly  illegal,  888. 
consideration  legal  but  promises  partly  illegal,  889. 
consideration  partly  illegal,  840. 

several  considerations,  some  legal  and  some  illegal,  841. 
promises  and  consideration  severable,  842. 
the  unlawful  intention,  848. 

knowledge  of  illegal  intention  —  the  English  rule,  844. 
knowledge  of  illegal  intention — the  American  doctrine,  845. 
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exceptions  to  the  American  doctrine,  846. 

agreements  legal  in  one  place  illegal  in  another  —  conflict  of  laws  in 

general,  847. 
agreements  legal  at  one  time  and  illegal  at  another,  348. 
secnritles  given  on  Illegal  transaction,  849. 

distinction  between  <<  void,"  "  voidable  "  and  <*  unenforceable,"  850. 
contract  not  implied  where  express  contract  invalid,  40. 
exceptions,  40. 

IMPLIED  CONTRACTS, 

express  and  implied  contracts  distinguished,  88. 
contracts  created  by  law,  83. 
contracts  partly  express  and  partly  implied,  88. 
contract  implied  from  acceptance  of  services,  84. 
agreement  implied  from  request,  85. 
without  request  or  assent  no  agreement,  86. 
unavoidable  acceptance  does  not  bind  one,  87. 
services  are  presumed  to  be  for  hire,  88. 

exception :  members  of  same  family  or  near  relatives,  38. 
deed  of  land  is  implied  from  long  possession,  89. 
promise  always  implied  where  equity  requires  it,  40. 
law  creates  promise  even  against  party's  dissent,  40. 
implied  promise  of  husband  to  pay  for  "  necessaries  "  supplied  to 

wife,  40,  160. 
implied  promise  of  carrier  to  carry  goods  safely,  40. 
implied  promise  of  innkeeper  to  keep  goods  safely,  40. 
implied  promise  of  person  using  tollgate  to  pay  toll,  40. 

of  persons  owing  taxes  to  pay  collector,  40. 

of  towns  to  re-imburse  persons  supporting  paupers,  40. 
promise  not  implied  where  there  is  express  promise,  40. 
when  action  may  be  brought  on  implied  promise,  40. 
contract  not  implied  when  express  contract  invalid,  40. 

exceptions,  41. 
contract  created  from  a  tort,  48. 
recovery  of  money  obtained  by  wrongful  act,  44. 
recovery  of  money  paid  under  compulsion  or  duress,  45. 
voluntary  payment  cannot  be  recovered  back,  46. 
nor  money  paid  under  legal  process,  47. 

effect  of  protest  at  time  of  payment,  48. 
money  equitably  belonging  to  one,  may  be  recovered,  49. 
money  paid  for  consideration  which  has  failed,  50. 
money  paid  for  use  of  another  may  be  recovered  from  him,  51. 
money  paid  under  mistake  of  fact,  52. 
money  paid  under  mistake  of  law,  58. 
money  paid  for  illegal  purpose  may  be  recovered  back,  when,  54. 
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recovery  of  money  paid  on  bet  or  wager,  54. 

may  be  recovered  where  parties  not  equally  gnilty,  54. 

or  when  statutes  give  such  right,  64. 

or  when  illegal  purpose  not  executed,  54. 

recovery  of  money  in  hands  of  stakeholder,  54. 

implied  warranties  on  sales  of  property,  see  Warranties. 

implied  warranties  on  contracts  of  agency  and  service,  58. 

IMPOSSIBILITY, 

consideration  must  not  be  impossible,  101 . 
distinction  between  legal  and  physical  impossibility,  101. 
impossibility  of  performance  is  no  excuse,  419,  420,  422. 
effect  of  impossibility  known  only  to  one  party,  419. 
known  only  to  promisor^  419. 
known  only  to  promisee,  419. 
distinction  between  obligation  imposed  by  law  and  by  contract,  421. 
impossibility  excused  when  caused  by  the  law,  428,  424. 
impossibility  excused  when  parties  have  contracted  on  basis    of 

existence  of  thing,  425. 
sickness  a  good  excuse  for  failure  to  perform  personal  contract,  425. 

so  is  death,  425. 
one  of  alternative  promises  becoming  impossible  of  performance^  426* 
discharge  of  promise  by  Impossibility  of  perfonnance  created  by 
other  party,  441,  448. 

INDEPENDENT  PROMISES, 

are  absolute,  divisible  or  subsidiary,  445,  450. 

INFANCY, 

infant  cannot  make  binding  contract,  129. 
disability  not  cured  by  emancipation,  129. 

nor  by  marriage,  129. 
parent  not  liable  for  infant's  debts,  129. 
infant's  contracts  voidable  not  void,  180. 
Infant's  concealment  or  misrepresentation  as  to  age,  181. 
the  non-voidable  contracts  of  an  infant,  182 . 
contracts  under  statutory  authority,  183. 
contracts  which  law  would  have  compelled,  134. 

Qte-nuptial  debts  of  wife,  135. 
infant  liable  for  necessaries,  186. 
what  are  "  necessaries,"  187. 
borrowing  money  for  necessaries,  188. 
express  contracts  for  necessaries,  189. 
securities  given  for  necessaries,  140. 
province  of  judge  and  jury,  141. 
ratification  after  reaching  majority,  142. 
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DTFANCY  —  Continued, 

express  ratification  by  new  promise,  143. 

must  be  made  with  knowledge  of  non-liability,  141. 

effect  of  ratification,  145. 

implied  ratification  from  acts  and  conduct,  146. 

disaffirmance  before  reaching  majority,  147. 

tlie  riglit  to  disafilrm,  148. 

disaffirmance  most  be  in  totOf  149. 

form  of  disaffirmance,  150. 

implied  disaffirmance,  151. 

when  disaffirmance  required — lapse  of  time,  152. 

effect  of  disafllrmance,  158. 

plea  of  infancy  personal  to  infant,  154. 

torts  of  infants  connected  with  contracts,  155. 

INJUNCTION.    See  Specific  Pbrformancb. 

INNKEEPERS, 

taking  seat  at  pnblic  table,  12. 

implied  promise  of,  to  keep  goods  of  guest  safely,  40. 

Tight  to  limit  their  liability,  885. 

INSANITY.    See  also  Agency. 

contracts  of  insane  persons,  when  binding,  161. 
insanity  not  known  to  other  party,  162. 
contracts  for  necessaries,  163. 
of  offerer  revokes  offer,  81. 

INSURANCE.    See  also  Illegality. 

misrepresentation  affects  contract  of  insurance,  219. 

INTENTION.    See  also  Fraud  :  Illegality  :  Misrepresentation. 
party's  secret  intention  not  regarded,  7, 13. 
must  be  communicated,  8. 
statements  of  intention  not  promises,  10. 

INTERPRETATION.    See  Construction. 

INTOXICATION, 

liability  of  person  intoxicated  on  contracts,  164. 
when  drunkard  is  under  guardianship,  164. 

JOINT  AND  SEVERAL  CONTRACTS, 
liabUity  on,  116. 

JOKES, 

promise  made  in  joke  not  a  contract,  10. 

JUDGMENT.    See  also  Contracts. 
effect  of  judgment,  483. 

KNOWLEDGE.    See  Fra  u  d. 
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LACHES.    See  also  Lihitation. 
lapse  of  time  bars  action,  484. 
presumption  of  payment  from  lapse  of  time,  485. 
laches  in  equity,  486. 

effect  of  delay  or  laches  on  right  to  rescind  frandnlent  contract,  249. 
effect  of  delay  or  laches  on  right  to  rescind  contract  made  under 
undue  influence,  277. 

LANDS.    See  Bbal  Pbopebty. 

LAPSE  OF  TIME.    See  Ikfanct:  Lachbs. 

LATENT  AMBIGUITT.    See  Evidencb. 

LAW.    See  also  Fraud. 

mistake  of,  not  ground  for  setting  aside  contract,  210. 

LAW  AND  FACT.    See  Altbbation  of  Instrumbnts. 

LEGALITT  of  CONTBACT.    See  Iixegautt. 

LEGISLATURE.    See  Ovfigbbs. 

LIMITATION.    See  also  CoNsmxRATioK. 
statutes  of  limitations  bar  action,  487. 
when  statute  begins  to  run,  488. 
statutory  bar  may  be  removed,  489. 

LIQUIDATED  DAMAGES.    See  Damages. 

LOANS.    See  Undue  Influence. 

LOST  INSTRUMENTS. 

effect  of  loss  of  written  instrument,  436. 
recoTery  on  lost  bill  or  note,  486. 

LUNATICS.    See  Insanttt. 

MAINTENANCE, 
effect  of,  317. 

MABBIAGE.    See  also  Assignment:  Agency:  Husband  and  Wnrx: 
Illegality:  Statute  of  Frauds. 
agreements  in  consideration  of,  under  statute  of  fraudSi  72. 

MEASURE  OF  DAMAGES.    See  Damages. 

MASTER  AND  SERVANT.    See  Illegality. 

MERGER, 

merger  defined,  428. 
requisites  to  merger,  429. 

MISREPRESENTATION.    See  also  Infancy. 

in  what  cases  misrepresentation  avoids  contract,  217,  218. 
misrepresentation  distinguished  from  fraad,  217. 
in  contracts  of  insurance,  219. 
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inSREPBESENTATION  —  Continued. 

in  cootracts  for  porchase  of  stock  in  corporation,  220. 

in  contracts  for  sale  of  lands,  221 . 

in  contracts  between  persons  in  fldociary  relations,  222. 
mere  expressions  of  opinion  do  not  amount  to,  228. 
nor  commendatory  expressions  or  '< puffing**  224. 
statements  of  intention  not  misrepresentation,  225. 

MISTAKE, 

when  not  ground  for  setting  aside  contract,  206. 

mistake  in  motive  or  expectations,  207. 

mistake  in  expressing  the  agreement,  208. 

mistake  of  one  party  caused  by  other,  209. 

mistake  of  law,  210. 

mistake  preventing  the  formation  of  a  contract,  211. 

mistake  concerning  nature  of  transaction,  212. 

mistake  concerning  person  with  whom  contract  is  made,  213. 

mistake  concerning  subject-matter  of  contract,  214. 

mistake  as  to  existence  of  subject-matter,  214. 

mistake  as  to  Identity  of  subject-matter,  214. 

remedy  of  party  at  law,  215. 

remedy  of  party  in  equity,  216. 

recovery  of  money  paid  under  mistake  of  fact,  52. 

recovery  of  money  paid  under  mistake  of  law,  58. 

MONEY.    See  also  Payment:  Tender. 

consideration  need  not  be  money  or  money  value,  95. 

MORALITY, 

immoral  agreements  are  void,  819. 

MOBAL  OBLIGATION.    See  Consideratiok. 

MOBTGAGES.    See  Undue  Influence. 

MUTUALITY, 

promise  where  other  party  not  bound  void  for  want  of  mutuality,  97. 

NEGLIGENCE.     See  also  Illegality. 
in  signing  contract,  effect  of,  212. 

NEGOTIABILITY.    See  Assignment. 

NEGOTIABLE   INSTRUMENTS.    See  Discharge:   Payment:   War- 
ranty. 

NEWSPAPER, 

liability  for  price  of,  received  through  the  post-offlce,  84. 

NOTICE.    See  al90  Assignment:  Performance. 
offer  must  be  communicated, 

630 


INDEX. 

NOTICE  —  Continued. 

acceptance  must  be  commnnlcated,  18/23. 
revocation  of  offer  mu^t  be  commanlcated,  28. 
reyocation  of  acceptance  mast  be  commanlcated,  SO. 

NOVATION.    See  Discharge. 

OFFER  AND  ACCEPTANCE.    See  also  Rbwabds. 
agreement  results  from,  12. 
Ulastratlons : 

bid  and  fall  of  hammer  In  auction  sales,  12. 

railroad  time  tables,  12. 

advertisement  of  reward,  12. 

sending  order  to  dealer  in  goods,  12. 

picking  up  article  on  shop  counter,  12. 

entering  street  car,  12. 

talking  seat  at  public  table  of  hotel,  12. 

worlcing  for  another  with  his  knowledge,  13. 

accepting  and  using  goods  sent,  12. 
offer  made  by  deed,  12. 

offer  and  accept mce  must  be  communicated,  IS. 
implied  acceptance  from  silence,  14. 
acceptance  must  l>e  absolute  and  unconditional,  15. 
acceptance  must  be  Identical  with  terms  of  offer,  16. 
effect  of  refusal  or  non-compliance  with  terms  of  offer,  17. 

what  Is  not  rejection  of  offer,  17. 
offerer  may  prescribe  time,  place  and  conditions  of  acceptance,  18. 

but  not  of  refusal,  19. 
offer  and  acceptance  made  by  post,  20-23. 
offer  and  acceptance  made  by  tele<£raph,  22,  23. 
offer  must  be  accepted  by  person  to  whom  made,  24. 

offer  Is  not  assignable,  24. 
offer  to  unascertained  pernon,  26. 
offer  may  be  revoked  before  acceptance,  27. 

even  where  left  open  for  certain  tlm^,  27. 

option  to  accept  offer  when  enforceable,  27. 
revocation  of  offer  must  be  communicated,  28. 

revocation  of  offer  made  by  pos^t,  28. 
acceptance  of  offer  makes  irrevocable  contract,  29. 

revocation  of  acceptance,  80. 
modes  In  which  offt^r  m<iy  lapse,  81. 

by  revocation,  27,  81. 

by  rejection,  81. 

by  efflux  of  time,  81. 

by  breach  of  condition,  81. 

by  death,  81. 

by  change  of  circumstances,  81. 

631 


•  INDEX. 

OFFICERS.    See  also  State. 

agreements  to  inflnence  legislatiye  action  yoid,  809. 
agreements  to  inflnence  administratiye  and  ezecntive  action  void,  310. 
agreements  to  inflnence  appointment  oi  pnblic  olOcers  vold^  810. 
agreements  regarding  salaries  of  public  officers  void,  815. 

OPINIONS.    See  Misrbfrbsbntatiok  :  Fraud. 

OPTIONS.    See  also  Discharge. 

option  to  accept  offer  when  enforceable,  27. 

ORAL  EVIDENCE.    See  Evidence. 

PARENT  AND  CHILD.    See  Illeoauty:  Invanct:  Undue  Influence. 

PAROL    CONTRACTS.    See   Contracts:    Evidence:    Statute      of 
Frauds. 

PARTIES.    See  Aliens :  Convicts :  Corporations:  Fraud:  Infancy: 
Joint   and    Several  Contracts:    State:    Statute    of   Frauds. 
two  parties  necessary  to  every  contract,  112. 
question  who  are  parties  to  contract  one  of  fact,  112. 
one  not  a  party  to  the  contract  enforcing  It,  118. 
contract  cannot  bind  one  not  a  party  to  it,  114. 
but  may  impose  duties  on  him,  115. 

action  against  person  Indncing  one  to  break  his  contract,  116.    ' 
offer  must  be  accepted  by  person  to  whom  made,  24. 

PARTNERSHIP, 

dissolution  of,  revokes  offer  made  by,  81. 

PART  PERFORMANCE.    See  Damages. 

PATENT  AMBIGUITY.    See  Evidence. 

PATENTS  AND  COPYRIGHTS, 

assignments  of  must  be  in  writing,  68. 

PAUPERS, 

implied  promise  of  town,  to  pay  for  its  paupers  support,  40, 

PAYMENT.    See  also  Fraitd:  Tender:  Statute  of  Frauds. 
voluntary  payment  cannot  be  recovered  back,  46. 
nor  money  paid  under  legal  process,  47. 

effect  of  protest  at  time  of  payment,  48. 
recovery  of  money  paid  lor  consideration  which  has  failed,  50. 
recovery  of  money  paid  for  use  of  another,  50. 
recovery  of  money  paid  under  mistake  of  fact,  52. 
recovery  of  money  paid  under  mistake  of  law,  68. 
money  paid  for  illegal  purpose  may  be  recovered  back,  when,  54. 

may  be  recovered  where  parties  not  equally  guilty,  54. 

or  where  statute  gives  such  right,  54. 

or  where  illegal  purpose  not  executed,  54. 
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PAYMENT  —  Continued. 

of  part  of  debt  does  not  discharge  residae,  104. 

exceptions  to  this  mioi  104. 
presumption  of  payment  of  debt  from  lapse  of  time,  485. 
non-payment  of  debt  when  due,  effect  of,  410. 
aathority  of  persons  demanding  payment  may  be  asked,  410. 
payment  by  negotiable  instroment,  41 1. 
pajrment  in  forged  or  worthless  notes  or  coonterfeit  coin,  412. 
payment  in  bills  of  insolvent  banlL,  412. 
sending  money  by  post,  418. 
effect  of  giving  receipt,  414. 
appropriation  of  payments,  415. 

PENALTIES.    See  Damages. 

PERFORMANCE.    See   also  Tender:    Impossibility:  Specific  Pbb- 
formance:  Damages 
performance  must  follow  terms  of  contract,  406. 
rnle  in  equity,  416. 
time  of  performance,  407. 
rule  in  equity,  408. 
performance  of  conditional  promises,  409. 

promise  conditional  on  expiration  of  time,  409. 

promise  conditional  on  happening  of  future  event,  409. 

promise  conditional  on  act  or  will  of  third  party,  409. 

promise  conditional  on  act  or  will  of  promisor,  409. 

promise  conditional  on  request  or  demand,  409. 

promise  conditional  on  notice,  409. 

discharge  of  contract  by  failure  to  perform,  444. 

where  absolute  performance  of  consideration  not  required,  446. 

independent  promises  not  favored ;  concurrent  promises,  446. 

failure  to  perform  part  of  divisible  promises^  448. 

alternative  promises,  449. 

subsidiary  promises  explained  and  illustrated,  450. 

conditions  precedent  must  be  performed  or  promise  discharged, 
453. 

PHOTOGRAPHER. 

duty  of  not  to  sell  pictures  of  customer  except  by  his  authority  or 
order,  68. 

PHYSICIANS.    See  Undue  Influence. 

PLACE. 

offerer  may  prescribe  place  of  acceptance,  18. 
contract  is  made  where  acceptance  is  given,  82. 

PLEADING.    See  Statute  of  Frauds. 
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POST-OFFICE.    See  also  Paymr2?t. 

offer  made  by  post  binds  offerer  antil  received  by  offeree,  90,  28. 
acceptance  made  by  patting  letter  in  post-office  binds  offerer,  21,  28. 
offer  by  mail  conditional  on  reply  by  *'  return  mail,**  18. 
revocation  of  offer  made  by  mail,  28. 
revocation  of  acceptance  made  by  mall,  80. 

PBESUBfFTION.    See  also  Altsbation  of  Instbuments:  Lachks. 
that  services  are  for  hire,  88. 
that  land  was  conveyed  by  a  deed,  89. 

PRINCIPAli  AND  AGENT.    See  Aqenct. 

PROCESS, 

money  paid  under  legal,  cannot  be  recovered  back,  47. 

PROMISES, 

what  is  a  promise,  9. 

reqaisites  to  a  binding  promise,  10. 

promissory  expressions  do  not  constltnte  an  agreement,  10. 

nor  mere  statements  of  intention,  10. 

nor  social  engagements,  10. 

nor  when  made  in  joke,  10. 

mnst  be  certain,  10. 

mntual  promises  form  good  consideration  for  each  other,  96. 

PROOF.    See  Evidencb. 
PROTEST.    See  Payment. 
PUBLIC  POLICY.    See  Illegality. 
PUNCTUATION.    See  Constbuction. 
PUNITIVE  DAMAGES.    See  Damages. 
QUANTUM  MERUIT.    See  Damages. 

RAILROADS.    See  also  Carbiers  :  Time  Tables. 

entering  street  car  an  acceptance  of  carrier*s  terms,  12,  25. 

RATIFICATION.    See  Infancy:  Agency. 

REAL  PROPERTY.    See  also  Assignment. 
conveyances  of,  mnst  be  by  deed,  66. 
what  is  an  *^  interest  in  land  "  within  the  statute  of  frauds,  88. 

products  of  land,  78. 
misrepresentation  in  sale  of  land,  221. 
no  implied  warranty  of  quality  on  sale  of  lands,  57. 

RECAPTURE. 

right  to  recapture  property,  252. 

RECEIPT.    See  Payment  :  Statute  of  Frauds  :  Tendeb. 
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RECOGNIZANCE.    See  Contracts. 

RECORD.    See  Contracts. 

REFORMATION, 

of  contract  entered  into  through  mistakoi  216. 

RELEASE, 

release  defined  and  explained,  480. 
covenant  not  to  sue,  481. 

REMEDIES.    See  also  Damages  :  Specific  Performance. 

of  party  who  has  entered  in  contract  through  mistake,  215,  216. 

of  party  who  has  entered  in  contract  through  frand,  250,  261. 

of  party  who  has  entered  in  contract  through  undue  influence,  277.. 

RENUNCIATION.    See  Discharge. 

REPRESENTATIONS, 

liability  for  representations  on  which  another  actSi  11. 

party  id  estopped  from  denying  truth  of  his  representations,  11. 

REQUEST.    See  Implied  Contracts. 

RESCISSION.    See  Fraud. 

RESTRAINT  OF  TRADE.    See  Illbgalitt. 

REVERSIONARY  INTERESTS.    See  Undue  Influence. 

REVOCATION, 

of  offer,  see  Offer  and  Acceptance  :  of  agency,  see  Agsnot. 

REWARDS, 

offer  of,  when  not  a  promise,  10. 

accepted  offer  of  reward  makes  contract,  12,  26. 

condition  may  be  annexed  to  offer  of,  18. 

may  be  revoked  before  acceptance,  26. 

only  in  force  a  reasonable  time,  26. 

person  need  not  know  of  offer,  to  claim  it,  26. 

public  officer  cannot  claim  reward,  when,  26ii. 

SALES.    See  Fraud  :  Misrepresentation  :  Statute  of  Fraxtds  :  War- 
ranty. 

SAMPLE.    See  Warranty. 

SEAL.    See  Corporations  :  Deeds. 

SEPARATION,  DEEDS  OF.    Se6  Illegality. 

SERVICES, 

are  presumed  to  be  for  hire,  38, 

exception:  members  of  same  family  or  near  relatives,  88. 
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SEVERABLE  PROMISES, 

deflaed  and  explained,  445,  448,  449. 

SICKNESS.    See  Impossibility. 

SIGNATURE.    See  Statute  ot  Frauds. 

SILENCE, 

implied  acceptance  from,  14. 

SOCIAL  ENGAGEMENTS, 
are  not  contracts,  10. 

SPECIFIC  PERFORMANCE, 

when  specific  performance  of  contract  decreed  in  equity,  472. 

will  not  be  decreed  when  agreement  not  mntoal,  473. 

nor  when  performance  hard  on  defendant,  473. 

nor  when  court  has  no  power  to  insare  performance,  472. 

nor  of  contract  for  personid  senrlces,  472. 

noc  when  performance  is  impossible,  472. 

nor  when  plaintiff  is  in  fanlt,  473. 
specific  performance  with  compensation,  when  granted,  472. 
specific  performance  decreed  only  when  damages   are  inadequate 

remedy,  478. 
contracts  for  the  sale  of  lands,  474. 
effect  of  the  statute  of  frauds,  475. 
part  performance  will  take  case  out  of  statute,  475. 
contracts  for  the  sale  of  chattels,  476. 
breaches  of  contracts  generally,  477. 
performance  compelled  by  means  of  injunction,  478. 

STAKEHOLDER.    See  Waqbrs. 

STATE, 

power  of  the  State  to  contract,  117. 

may  sue  on  its  contracts,  118. 

but  cannot  be  sued,  119. 

public  officers  and  agents,  rights  and  liabilities  of,  120. 

foreign  governments  and  their  representatives,  121. 

■ 

STATUTE  OF  FRAUDS.    See  also  Specific  Performance. 

1.  Fourth  section, 
what  promises  must  be  in  writing,  69. 
promise  of  executor  or  administrator,  70. 
promise  to  answer  for  <<  debt,  default  or  miscarriage  of  another,"  71. 

statute  does  not  include  promise  of  indemnity,  71. 

original  debtor  must  remain  personally  liable,  71. 

liability  of  third  party  must  be  continuous,  71. 

promise  mast  be  made  to  creditor,  71. 
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STATUTE  OF  FRAUDS  —  C<mUnued. 

liability  of  promisor  must  be  to  answer  ont  of  his  own  property, 
71. 

promise  must  not  be  a  mere  incident  of  traDsaction,  71. 

statute  includes  liabilities  Issuing  out  of  tort,  71. 
agreements  in  consideration  of  marriage,  72. 
''interest  in  or  concerning  lands,"  78. 

produce  of  land  when  within  these  words,  73. 

distinction  between  fructua  induatriales  and  fructup  naturaleSf  78. 
contracts  not  to  be  performed  within  a  year,  74. 
what  agreements  are  not  within  the  statute,  75. 
form  required  by  the  statute,  76. 

contract  not  in  writing  not  void  but  simply  unenforceable,  76, 82. 
contract  required  to  be  in  writing  cannot  be  modified  by  parol,  76. 

nor  made  a  ground  of  defense,  76. 
statute  relied  on  as  a  defense  must  be  pleaded,  76. 
can  only  be  taken  advantage  of  by  parties  or  privies,  76. 
memorandum  may  be  made  subsequent  to  contract,  76. 
must  show  a  complete  contract,  77. 

may  be  any  kind  of  writing,  77. 

may  consist  of  several  writings,  77. 
several  writings  cannot  be  connected  by  parol  evidence,  77. 
memorandum  must  show  parties,  78. 
need  not  show  consideration,  79. 
must  be  signed  by  party  to  be  chai^^ed,  80. 
signing  may  be  of  initials  or  mark,  80. 
signing  may  be  by  agent,  81. 
authority  of  agent  when  required  to  be  in  writing,  81. 

a.  SeverUeerUh  section, 
what  are  goods,  wares  and  merchandise,  85. 
both  executed  and  executory  sales  are  within  statute,  85. 
contracts  for  work  and  labor  not  within  statute,  86. 

conflicting  doctrines  on  this  subject,  86. 
value  of  goods  under  the  statute,  87. 

when  several  articles  are  f  nrnistied  at  same  time,  87. 
acceptance  and  receipt  within  the  statute;  both  required,  88. 

one  may  take  place  without  other,  88. 

need  not  be  made  at  same  time,  88. 
earnest  or  part  payment,  what  is,  89. 

may  be  made  at  any  time  before  action  brought,  89. 
under  the  section  contract  not  in  witting  is  void,  90. 

STATUTE  OF  LIMITATIONS.    See  Limitations. 

STATUTES.    See  Illboalitt:  Statxttb  or  Feaups:  Limitations 

SUBSCRIPTIONS, 
liability  on,  96. 
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SnBSIDIABr  PROMISES, 

defined  and  ezplatoed,  416,  4S0. 
SUBSTITUTED  AQBEEHENTS.     See  DieCKuas. 
SUNDAY, 

legality  of  contracts  made  on  Suada;,  S80-29S. 
8XTBBTTSHIP  AND  GUABiNTY.     See  also  St&tutk  of  Fbauds. 

agreements  between  creditor  and  debtor  affecting  anretles,  803. 
TAXES, 

Implied  promlee  ot  citizen  to  pay  bis  taxes,  40. 

illegal  tax  ma;  be  recovered  back,  wben,  4G. 

TBLBGBAPHS.    See  also  Illboality. 

offer  and  acceptance  made  by  telegraph,  23,  28. 

TENDER.     Sea  also  Paymbkt. 
tendemhen  a  discharge,  116. 

distinction  between  tender  of  payment  and  tender  of  performance,  41 6. 
reqalsltes  of  valid  tender,  417. 
mast  be  made  la  legal  money,  417. 
and  exact  amount,  417. 
most  be>made  Immediately,  417. 
light  to  demand  receipt,  417. 
right  to  demand  that  security  be  surrendered,  417. 
right  to  be  malutalued  and  kept  open,  417. 
defects  in  tender,  how  waived,  417. 
when  tender  not  necessary,  418. 

TIMB.    See  also  pEBroBMANCB. 

offerer  may  prescribe  time  of  acceptance,  18. 

offer  by  mall  conditional  on  a  reply  by  return  mall,  18. 

offer  not  accepted  within  prescribed  time,  lapses,  SI. 

when   particular  time   not  prescribed,    offer   lasts    a  reasonable 

time,  81. 
what  is  reasonable  time,  81. 

contract  dates  from  time  ot  acceptance  and  not  Irom  time  of  offer,  82. 
contracts  not  be   performed  within  a  "year,"  under  statute  of 

frauds,  74. 
effect  of  agreement  legal  at  one  Ume  Illegal,  at  another,  81S. 

o  public,  12,  26. 

TOLLS, 

person  using  toll  gate  impliedly  promises  to  pay  toll,  40. 

TOBTS.    See  also  Dcrbsb. 

contract  created  from  a  tort,  48. 
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T0BT8  —  Continued. 

waiving  tort  bat  sning  on  contract,  48. 
recovery  of  money  obtained  by  wrongful  act,  44,  49. 
statute  of  frauds  includes  torts  as  well  as  contracts,  71. 
action  against  person  inducing  another  to  break  contract^  118. 
torts  of  infants  connected  with  contracts,  165. 

TRUSTS.    See  Misbbprbsbntation  :  Uin>UBlNFLUBNOB. 

UNDUE  INFLUENCE, 

what  is  undue  influence,  259. 

contracts  between  husband  and  wife,  261. 

contracts  between  parent  and  child,  262. 

contracts  between  guardian  and  ward,  263. 

contracts  between  trustee  and  cestui  que  trust,  264. 

contracts  between  attorney  and  client,  265. 

contracts  between  priest  and  member  of  flock,  266. 

contracts  between  physician  and  patient,  267. 

contracts  between  persons  not  at  arms-length,  268,  275. 

how  long  disability  continues,  269. 

contracts  with  persons  mentally  or  physically  weak,  270. 

contracts  with  persons  not  able  to  read,  270. 

contract  with  expectant  heirs,  272. 

contracts  of  sale  of  reversing  interests,  278. 

agreements  between  lender  and  borrower,  274. 

sales  by  mortgagors  of  equity  of  redemption,  274. 

inadequacy  of  consideration  as  evidence  of  undue  influence,  276. 

remedies  of  party  in  such  cases,  277. 

delay  and  laches  in  such  cases,  277. 

USAGES  AND  CUSTOMS. 

usages  of  trade  or  business  part  of  contract  though  not  expressly 

included^  56. 
admissibility  of  usages  of  trade,  888-885. 
to  explain  technical  terms  in  written  contracts,  888. 
to  add  unexpressed  terms  to  written  contracts,  884. 
requisites  to  the  validity  of  a  usage  of  trade,  885. 

USUBY. 

contracts  for  invalidi  288. 

what  is  usury,  288. 

interest  beyond  legal  rate  may  be  recovered  back,  54. 

▼BNDOR  AEno  PUBCELiSEB.    See  Fraud:  Misrbprbsbntatiok. 

WAGEB8. 

not  enforceable,  when,  284. 

recovery  of  money  lost  on  bet  or  wager,  54. 

recovery  of  money  in  hands  of  stakeholder,  54. 
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WAIVER.    See  also  Bibchabgb  :  Fkrfobmance  :  Tbndbb. 

of  legal  right  or  forbearance  to  sae  a  good  oonslderation,  99. 
waiving  tort  and  suing  ae  contract,  48. 

WAR.    See  Aoxnct. 

WARRANT  OF  ATTORNEY.    See  Contracts. 

WARRANTY, 

warranty  and  condition  distinguished,  454. 

seller  of  chattel  impliedly  warrants  that  he  has  title  to  it,  57. 

not  when  he  has  not  possession  of  chattel,  57 

nor  when  be  sells  as  agent,  57. 
seller  of  negotiable  paper  warrants  that  it  is  his  to  sell  and  that  it 

is  genuine,  57. 
seller  of  a  land- warrant,  that  it  is  TaUd,  57. 
seller  of  accounts,  that  they  are  genuine  and  owing,  57. 
no  warranty  of  quality  on  sale  of  lands,  57. 
no  warranty  oi  quality  of  article  sold;  rule  Is  caveat  emptor »  57. 

exceptions,  when  goods  sold  for  particular  purpose,  57. 

exceptions,  when  articles  ordered  to  be  manufactured,  57. 

exceptions,  when  goods  are  sold  by  description  or  by  sample,  57. 
on  sale  of  articles  of  food,  implied  warranty  that  they  are  whole- 
some, 57. 

WITNESSES.    See  Dbbds. 

WORDS  AND  PHRASES.    See  also  Constbuction  :  DBvnfiTiONS. 

evidence  to  explain,  881,  888, 885. 

WORK  AND  LABOR.    See  Statute  of  Frauds. 

« 

WRITTEN   CONTRACTS.    See  CoNSTRUCTiosr :    Coin'RACTS:  Dbbds  : 
BviDBNCs:  Statute  OF  Fraitds. 
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